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SUPREME  COURT  OF  VERMONT. 


State  vs.  Taylor  and  O'Donald. 

January  Term,  1896. 

Present:   Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Arrest  on  Suspicion  of  Felony  Committed  in  Another  State— Officer's  Duty 
to  Disclose  his  Character  and  Purpose— Circumstances  of  Arrest  as 
Affecting  Grade  of  Offence  in  Resisting—Intent— Evidence. 

An  officer  may  arrest  without  a  warrant  a  person  of  whom  he  has 
reasonable  cause  to  believe  that  he  has  committed  a  felony  in  another 
•     state. 

An  officer  in  making  an  arrest  is  bound  to  make  known  the  fact  that  he  is 
acting  as  an  officer,  but  is  not  bound  to  exhibit  his  warrant  or,  in  case 
he  have  none,  to  explain  the  grounds  of  his  action,  until  after  submission 
has  been  made  to  his  authority. 

An  officer  with  three  assistants  went  out  to  meet  and  take  a  party  of  four 
whom  he  was  justified  in  arresting  without  a  inrarrant  upon  suspicion  of 
felony.  When  they  met,  the  officer  announced  that  he  arrested  them  by 
the  authority  of  the  State.  The  leader  of  the  party  asked  to  see  his 
papers,  and  the  officer  replied,  drawing  a  reyolver  from  his  pocket  and 
immediately  returning  it  thereto,  "This  is  all  the  papers  I  need;"  where- 
npon  the  leader  cried,  •*  You  can*t  take  this  party  without  papers,"  and 
all,  as  the  evidence  tended  to  show,  fired  upon  the  officer  and  his 
assistants.     Upon  trial  of  two  of  the  party  for  assault  with  intent  to 
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marder,  it  was  held  that  there  was  nothing  in  the  manner  of  the  arrest 
which  could  reduce  the  grade  of  the  offence  if  the  respondents  made  the 
assault  with  intent  to  kill. 

The  respondents  might,  under  such  circumstances,  be  conyicted  of  assault 
with  intent  to  murder,  upon  proof  of  intent  to  kill,  because  the  fact  that 
they  were  resisting  arrest  supplied  the  element  of  malice;  but  they  could 
not  be  conyicted  of  anything  beyond  a  common  assault  without  proof 
of  an  actual  intent  to  take  life. 

Bven  though  the  four  were  acting  together  with  a  common  purpose  of 
resisting  arrest,  the  feet  that  one  of  them  shot  the  officer  in  the  execution 
of  that  design  and  with  the  intent  to  kill,  while  the  others  were  present 
assisting  in  the  assault,  does  not  make  the  others  guilty  of  an  assault 
with  intent  to  kill  unless  they  had  the  same  intent. 

It  would  doubtless  be  otherwise  if  they  were  acting  upon  a  common 
understanding  that  they  would  do  whatever  might  be  necessary  to 
avoid  arrest. 

The  officer  was  properly  allowed  to  testify  that  he  was  a  constable  and 
acting  as  such  at  the  time  of  the  arrest.  It  was  not  necessary  to  prove 
his  official  character  by  the  record. 

The  testimony  of  the  assistants  that  they  were  called  upon  by  the  officer 
**to  help  him  arrest  some  burglars,**  was  properly  received. 

Four  having  been  arrested  and  two  only  being  on  trial,  it  was  not  error  tc 
permit  the  State  to  show  that  the  other  two  had  been  transferred  ta 
another  jurisdiction. 

As  tending  to  show  that  the  officer  had  reasonable  cause  to  believe  that  the 
respondents  had  committed  a  felony,  it  was  proper  for  the  State  to 
show  what  information  was  communicated  to  him,  and  its  sources. 

Evidence  was  also  admissible  tending  to  show  the  actual  commission  of 
the  felony  and  the  respondents'  connection  therewith. 

The  State  was  permitted  to  show  that  near  the  close  of  the  afiray  one 
of  the  respondents  ran  off  and  hid  in  the  bushes,  and  that  he  was 
afterwards  brought  in,  and  that  when  the  physician  came  to  dress  his 
wounds  and  asked  his  name,  age,  and  residence,  he  remained  silent. 
Held ,  no  error,  the  first  being  admissible  as  an  incident  of  the  affray, 
the  second  as  an  incident  of  the  general  transaction,  and  the  third  as 
subsequent  conduct  indicative  of  guilt. 

Indictment  for  an  assault  with  intent  to  kill  and  murder. 
Trial  by  jury  at  the  May  Term,  1895,  Windsor  County, 
7a/2,  J.,  pl^siding.  Verdict  and  judgment  of  guilty,  and 
sentence  imposed  at  the  respondents'  request.  The  respond- 
ents excepted, 

IV,  E.Johnson  and  Butler  &  Moloney  for  the  respondents. 
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/.  C.  Ennghi,  State's  Attorney,  and  W.  JV.  Shckney  for  the 
State. 

Mtjnson,  J.  The  alleged  assault  was  committed  upon 
Paul  Tinhham,  constable  of  Rochester,  and  three  persons 
acting  tmder  him,  while  they  were  effecting  an  arrest  of  the 
respondents  and  two  others,  without  a  warrant,  on 
snspicion  of  felony.  I'he  officer  acted  upon  information 
received  from  Brandon  by  telephone,  to  the  effect  that  the 
post  office  at  Ticonderoga,  N.  Y.,  had  bepn  burglarized  the 
night  before,  and  that  four  persons  suspected  of  the  crime 
had  left  Forestdale  going  in  the  direction  of  Rochester. 
When  met  by  the  officer  and  his  assistants  the  suspected 
party  were  coming  along  the  highway  in  a  wagon  driven 
by  a  Kveryman  from  Forestdale.  The  jury  have  found 
under  the  charge  of  the  court  that  when  Tinkham  met  the 
respondents'  party  he  said  to  them  that  he  arrested  them 
by  the  authority  of  the  State  of  Vermont,  and  that  upon 
inquiry  being  made  as  to  which  was  the  officer,  Tinkham 
was  designated  as  such  by  one  of  his  party.  The  remainder 
of  the  transaction  must  be  taken  to  have  been  in  accordance 
with  the  testimony  most  favorable  to  the  respondents' 
claim.  The  purport  of  this  was  that  one  of  the  respondents' 
party  then,  asked  Tinkham  if  he  had  any  papers,  and  that 
Tinkham  thereupon  pulled  a  revolver  from  his  pocket, 
saying  that  was  all  the  papers  he  needed,  at  once  returning 
the  revolver  to  his  pocket;  and  that  respondent  Taylor 
then  said  with  an  oath,  ''You  can't  take  this  party  without 
papers,"  and  that  upon  this  all  four  of  the  suspected 
persons  commenced  to  get  out  of  the  wagon,  some  of  them 
firing  at  the  constable's  party  as  they  did  so. 

•The  jury  were  instructed  in  substance  that  if  Tinkham 
had  reasonable  cause  to  suspect  that  the  respondents  had 
committed  a  burglary,  he  could  arrest  them  without  a 
warrant ;  and  that  if  he  told  them  that  he  arrested  them  by 
the  authority  of  the  State  of  Vermont,  and  if  they  knew  he 
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was  an  officer,  it  was  their  duty  to  submit;  and  that  if 
they  shot  the  officer  under  these  circumstances  they 
were  guilty  of  an  assault  with  intent  to  murder.  The 
respondents  insist  that  the  officer  had  no  right  to  arrest 
without  a  warrant  for  a  felony  committed  in  another  state; 
and  that  if  he  had  that  right,  there  was  a  failure  to  disclose 
his  authority  which  justified  their  resistance ;  and  that  in 
any  event  the  manner  of  the  arrest  was  such  that  the  grade 
of  the  offense  should  have  been  left  to  the  determination  of 
the  jury. 

It  has  long  been  held  in  most  of  the  states  that  when  one 
charged  with  the  commission  of  a  felony  in  one  state  escapes 
to  another,  he  may  be  there  arrested  and  detained  before 
a  demand  for  his  return  has  been  made  by  the  governor  of 
the  state  from  which  he  has  fled.  In  most  of  the  cases 
where  this  doctrine  has  been  enunciated,  the  arrest  was 
made  upon  the  warrant  of  a  magistrate.  But  in  State  v. 
Anderson,  1  Hill  (S.  C.)  327,  it  was  held  that  an  arrest  by 
a  private  person,  without  warrant,  could  be  justified  by 
showing  prima  fade  that  a  felony  had  been  committed  in 
another  state,  and  that  the  party  arrested  was  the 
perpetrator.  It  is  clearly  the  tenor  of  the  decisions  that  the 
machinery  provided  for  the  arrest  of  local  offenders  is 
available  for  the  arrest  of  fugitives  from  another  juris- 
diction ;  and  it  must  follow  that  when  the  arrest  without 
warrant  is  made  by  an  officer,  it  will  be  sufficient  for  his 
justification  if  it  appear  that  he  had  reasonable  cause  to 
believe  that  the  person  arrested  had  committed  a  felony  in 
another  state,  although  more  than  this  may  be  required  for 
his  detention  when  brought  before  a  magistrate.  So,  in 
Re  Henry,  20  How.  Pr.  185,  it  was  said  that  the  officers 
were  undoubtedly  authorized  to  arrest  the  prisoner  upon 
reasonable  ground  of  suspicion,  although  there  was  no 
proof  on  the  hearing  that  the  suspicion  was  well  founded. 

It  is  well  settled  that  the  person  whose  arrest  is 
attempted  must  have  notice  of  the  authority  and  purpose 
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of  the  person  who  undertakes  to  arrest  him.  The  first  case 
in  which  this  matter  is  elaborately  treated  is  that  of 
Mackaleyy  reported  in  Croke  Jac.  279,  and  more  fully  in  9 
Coke  61.  The  arrest  was  in  London,  by  a  sergeant  of  the 
mace.  The  officer,  having  his  mace  at  his  back,  but  without 
showing  it,  clasped  the  prisoner  about  the  body,  saying,  "I 
arrest  you  in  the  king's  name"  at  the  suit  of  such  a  person 
for  such  a  debt,  whereupon  the  officer  was  attacked  and 
mortally  wounded.  The  prisoner  having  been  convicted  of 
murder,  the  questions  presented  were  considered  by  all  the 
judges  of  England.  It  was  argued  that  the  arrest  was 
illegal  because  made  in  the  darkness  of  night,  when  the 
prisoner  could  not  know  the  officer.  To  this  the  court  said, 
"Although  he  cannot  see  the  officer,  yet  when  he  hears  him 
say,  'I  arrest  you  in  the  king's  name,'  etc.,  he  ought  to 
obey  him,  and  if  the  officer  has  not  a  lawful  warrant  he 
shaU  have  his  action  of  false  imprisonment.'"  It  was 
further  objected  that  the  statement  made  by  the  officer  at 
the  moment  of  the  arrest  did  not  contain  all  the  particulars 
held  essential  in  The  Countess  of  RutlancC s  Case,  6  Coke  52; 
but  it  was  said  that  the  requirement  in  that  case  was  to  be 
applied  when  the  party  submits  himself  to  the  arrest,  and 
not  when  he  resists  the  officer  and  interrupts  him  before  he 
can  speak  all  his  words.  As  to  the  necessity  of  producing 
the  mace  in  connection  with  the  words  of  arrest,  it  was  said 
to  be  beyond  question  that  the  sergeant  had  not  to  show 
his  mace,  and  that  if  an  officer  were  required  to  show  his 
mace  it  would  be  a  warning  for  the  party  to  flj'.  So  upon 
the  whole  case  it  was  unanimously  held  that  if  an  officer 
who  hath  execution  of  process  be  slain  in  doing  his  duty,  it 
is  murder  in  him  who  kills  him,  and  that  there  need  not  be 
any  inquiry  of  malice. 

In  Rex  V.  Woolmer,  1  Moody  334,  decided  two  centuries 
later,  the  judges  went  even  further  in  sustaining  a 
conviction,  although  not  with  entire  unanimity.  This  case 
grew  out  of  an  arrest  without  warrant  on  information  of 
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an  attempt  to  rob.  The  arrest  was  made  in  the  night  by  a 
watchman,  dressed  in  a  watchman's  coat  and  carrying  a 
lantern.  The  jury  found  that  the  prisoner  knew  him  to  be  a 
watchman.  All  he  said  to  the  prisoner  was,  ''You  must  go 
back  and  come  along  with  me."  He  did  not  explain  why, 
nor  was  any  charge  against  the  prisoner  stated.  Here,  it 
might  be  urged  with  some  force  that  in  view  of  the  failure 
to  use  any  formal  words  of  arrest  there  should  have  been  a 
statement  of  the  charge  for  which  the  prisoner  was  wanted, 
in  order  that  he  might  clearly  understand  that  the 
watchman  was  acting  in  his  official  capacity.  But  it  was 
resolved  by  nine  of  the  thirteen  judges  who  considered  the 
case,  that  "the  watchman  could  legally  arrest  the  prisoner 
without  saying  that  he  had  a  charge  of  robbery  against 
him,  though  the  prisoner  had  in  fact  done  nothing  to 
warrant  the  arrest;  and  that  had  death  ensued,  it  would 
have  been  murder.  This  case  is  ample  authority  to  sustain 
the  sufficiency  of  the  words  of  arrest  employed  on  this 
occasion,  unless  it  be  considered  that  a  more  explicit 
statement  was  required  by  the  fact  that  inquiry  was  made 
regarding  the  possession  of  papers. 

It  is  frequently  said  in  the  text-books  and  in  judicial 
discussions  that  an  officer  must  show  his  warrant  or  state 
the  ground  of  the  arrest,  if  demanded.  But  an  examination 
of  the  authorities  will  show  conclusively  that  this  is  not  a 
part  of  the  arrest,  but  a  duty  which  immediately  follows  it. 
Upon  submitting  to  the  officer  the  arrested  party  is  entitled 
to  this  information,  but  he  cannot  put  off  the  arrest  and 
increase  his  chances  of  escape  by  requiring  an  explanation 
in  advance.  In  Bellows  v.  Shannon^  2  Hill  (N.  Y.)  86, 
where  it  is  said  that  either  before  or  at  the  moment  of  the 
arrest  the  officer  ought  to  say  enough  to  show  the  party 
that  he  is  not  dealing  with  a  trespasser  but  with  a  minister 
of  justice,  it  is  farther  remarked,  "I  do  not  say  that  the 
officer  is  bound  to  declare  the  particulars  of  his  authority 
before  he  makes  the  arrest,  or  that  it  may  not  sometimes  be 
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proper  to  lay  hands  on  the  party  before  a  word  is  spoken/' 
In  Cammanwealih  v.  Cooley,  6  Gray  350,  where  the  respective 
duties  of  the  officer  and  the  arrested  party  are  considered, 
it  is  said  that  the  accused  is  required -to  submit  to  the  arrest, 
to  yield  himself  immediately  and  peaceably  into  the  custody 
of  the  officer,  and  that  the  officer  can  have  no  opportunity 
to  make  the  accused  acquainted  with  the  cause  of  his  arrest 
until  he  has  brought  his  prisoner  into  safe  custody. 
Continuing,  it  is  said,  ''These  are  obviously  successive  steps. 
They  cannot  all  occur  at  the  same  instant  of  time.  The 
explanation  must  follow  the  arrest ;  and  the  exhibition  and 
perusal  of  the  warrant  must  come  after  the  authority  of 
the  officer  has  been  acknowledged." 

It  is  evident  from  the  adjudged  cases  that  in  the  rule 
above  stated,  as  to  what  is  essential  in  making  an  arrest, 
notice  of  the  officer's  authority  means  notice  of  his  official 
character  and  not  of  the  exact  circumstances  which 
authorize  the  arrest,  and  that  notice  of  his  purpose  relates 
to  the  purpose  to  arrest  and  not  to  the  purpose  of  the 
arrest.  It  is  beyond  question  that  in  making  an  arrest  by 
virtue  of  a  warrant  the  officer  cannot  be  required  to  show 
the  warrant  or  state  the  substance  of  it  until  the  arrest  is 
accomplished.  In  this  case  there  was  no  warrant,  and  the 
officer  could  arrest  without  one  only  in  certain  classes  of 
cases.  But  we  think  the  officer  was  no  more  obliged  to 
state  the  conditions  which  authorized  him  to  arrest 
without  a  warrant,  than  he  would  have  been  to  produce 
liis  warrant  or  state  the  substance  of  it  in  case  of  an  arrest 
on  warrant.  All  that  the  respondents  could  require  in  the 
first  instance  was  a  statement  sufficient  to  show  that  the 
person  who  demanded  their  submission  was  an  officer 
acting  in  his  official  capacity.  This  was  clearly  covered  by 
the  designation  of  Tinkham  as  the  officer,  and  by  his 
statement  that  he  arrested  them  by  the  authority  of  the 
State  of  Vermont. 

It  appears  then  that  the  words  of  arrest  employed  by  the 
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oflScer  were  such  as  entitled  him  to  an  immediate 
submission  to  his  authority,  without  answering  the 
question  regarding  papers.  But  it  is  contended  that  the 
manner  in  which  that  question  was  answered,  and  the 
demonstration  which  accompanied  the  answer,  were  such 
as  might  have  reduced  the  offense  to  manslaughter  if  death 
had  resulted  from  the  resistance  made,  and  that  conse- 
quently the  jury  should  have  been  permitted  to  return  a 
verdict  of  assault  with  intent  to  kill,*  even  though  the 
words  of  arrest  were  suflScient.  The  charge  did  not  permit 
a  consideration  of  the  circumstances  referred  to  in 
mitigation  of  the  offense.  It  is  doubtless  true  that  an 
officer  declaring  himself  to  be  such,  and  having  full 
authority  to  make  the  arrest,  may  conduct  himself  in  such  ' 
a  manner  as  to  lower  the  penalty  of  resistance.  But  when  \ 
the  case  is  void  of  evidence  tending  to  show  anything 
that  could  lawfully  mitigate  the  assault  made,  it  is  not 
error  to  confine  the  jury  to  the  graver  offense.  Boyd  v. 
The  State,  17  Ga.  194;  State  v.  Green,  66  Mo.  631.  A 
majority  of  the  court  think  there  was  nothing  in  this  case 
that  called  for  a  submission  of  the  question  stated.  The  ' 
incident  of  the  revolver  had  been  preceded  by  a  formal 
declaration  of  arrest,  an  inquiry  as  to  which  was  the 
officer,  the  designation  of  Tinkham  in  response  to  this 
inquiry,  and  a  further  inquiry  regarding  the  possession  of 
papers.  The  revolver  was  shown  by  being  drawn  from  the 
pocket,  and  was  then  immediately  returned  to  the  pocket. 
The  act  as  a  whole  completely  negatived  any  intention  to  use 
it  unless  its  use  was  made  necessary  by  resistance.  We  are 
aware  that  in  such  moments  men  sometimes  act  upon  the 
preliminary  threatening  movement  before  the  mind  has 
taken  cognizance  of  the  concluding  movement  of  opposite 
import,  and  that  in  the  consideration  of  such  a  question  as 
the  one  presented  it  will  not  do  to  rely  too  much  upon  a 
recital  of  events  in  the  order  of  their  initiation.  But  in  this 
case    the     acts     were    connected    with     remarks     which 
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determined  their  relation  to  each  other  with  certainty. 
Tinkham's  production  of  the  revolver  was  accompanied 
by  a  statement  that  that  was  all  the  papers  he  needed^ 
The  shooting  was  preceded  by  a  statement  that  the 
party  could  not  be  taken  without  papers.  This  remark, 
made  prior  to  the  shooting,  in  response  to  the  statement 
which  accompanied  the  exhibition  of  the  revolver, 
separated  the  transactions,  and  characterized  the  act  of 
resistance.  When*  the  evidence  is  considered  together  it 
discloses  nothing  tending  to  show  that  the  shooting  was 
done  under  any  misapprehension  as  to  the  officers' 
intention,  or  for  any  other  purpose  than  to  escape  arrest. 

It  is  also  objected  that  the  respondents  could  not  be 
convicted  of  more  than  a  common  assault  without  the 
finding  of  an  actual  intent  to  take  life,  and  that  the  charge 
permitted  the  jury  to  return  their  verdict  without  finding 
this.    It  has  been  repeatedly  held  in  cases  not  involving  the 

•  matter  of  arrest  that  proof  of  a  specific  intent  to  kill  is 
requisite.  The  intent  is  the  body  of  the  aggravated  offense. 
If  death  results  from  an  unlawful  act  the  offender  mav  be 

'  guilty  of  murder,  even  though  he  did  not  intend  to  take  life ; 
but  if  the  assault,  however  dangerous,  is  not  fatal,  the 
ofiender  cannot  be  convicted  of  an  assault  with  intent 
to  kill  unless  the  intent  existed.  A.n  intent  to  take  life  may 
sometimes  be  presumed  from  the  fact  of  killing,  but  when 
that  fact  does  not  exist  the  intent  must  be  otherwise 
established.  Any  inference  that  may  be  drawn  fi-om  the 
nature  of  the  weapon  and  the  manner  of  its  use  is  an 
inference  of  fact  to  be  drawn  by  the  jury  upon  a 
consideration  of  these  with  the  other  circumstances  of  the 
case.  2  Bish.  Cr.  Law,  llA^X'T Roberts  v.  People,  19  Mich. 
401 ;  Patterson  v.  State,  85  Ga.  131 :  21  Am.  St.  152. 

Nor  do  we  find  any  ground  for  holding  otherwise  when 
the  assault  is  made  in  resisting  arrest.  Under  an  indictment 
framed  like  this,  a  respondent  may  be  convicted  of  an 
assault  with  intent  to  kill  or  an  assault  with  intent  to 
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murder.  State  v.  Reed^  40  Vt.  603.  The  grade  of  the  assault 
will  depend  upon  whether  the  crime  would  have  been  man- 
slaughter or  murder  if  death  had  ensued.  But  if  the  death 
had  resulted  from  resisting  an  authorized  arrest  property 
made,  the  crime  would  have  been  murder,  regardless  of  the 
question  of  malice.  So  if  the  assault  charged  was  committed 
in  resisting  such  an  arrest,  and  was  found  to  have  been 
made  with  intent  to  kill,  it  would  have  been  an  assault  with 
intent  to  murder.  But  in  the  case  of  either  assault  there 
must  have  been  the  intent  to  take  life.  The  elimination  from 
the  inquiry'of  malice  as  the  distinguishing  test  between  mur- 
der and  manslaughter,  and  so  between  the  two  grades  of 
assaults,  does  not  eliminate  the  question  of  specific  intent, 
which  is  an  essential  element  even  of  the  lower  offense.  The 
malice  which  the  law  infers  from  resistance  to  lawful  arrest 
does  not  cover  the  intent  to  do  a  particular  injury,  and  the 
question  of  intent  must  stand  the  same  as  in  other  cases. 

So  it  becomes  necessary  to  consider  whether  the  matter  of 
intent  was  properly  submitted  to  the  jury.  The  question 
was  not  entirely  ignored  by  the  court,  but  it  was  omitted 
from  the  general  propositions  submitted,  and  we  think  the 
charge  as  a  whole  could  not  fail  to  leave  upon  the  minds  of 
the  jury  an  impression  that  if  the  circumstances  of  the 
arrest  were  such  that  the  killing  of  the  officer  would  have 
been  murder,  the  assault  was  an  assault  with  intent  to 
murder.  The  attention  of  the  jury  was  directed  almost 
exclusively  to  the  question  of  guilt  as  depending  upon  the 
legality  of  the  arrest.  They  were  nowhere  distinctly  told 
that  unless  the  respondents  were  found  to  have  made  the 
assault  with  an  intent  to  take  life  they  could  be  convicted  of 
nothing  but  a  common  assault. 

We  think  there  was  abo  error  in  the  instruction  given 
as  to  the  liability  of  all  for  the  act  of  one.  The  court 
charged  in  substance  that  if  the  four  persons  whom  the 
officers  were  attempting  to  arrest  were  acting  together  with 
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a  common  purpose  of  resisting  arrest,  and  any  one  of  the 
fottr  shot  an  ofiBcer  in  the  execution  of  that  design  and  with 
an  intent  to  kill,  and  the  other  three  were  present  assisting 
in  the  assault,  all  would  be  guilty  of  an  assault  with  that 
intent.  Assuming  that  the  charge  as  a  whole  was  sufficient 
to  require  the  finding  of  an  actual  intent  to  take  life  on  the 
part  of  one,  it  will  be  seen  that  the  liability  of  the  others 
for  an  assault  with  intent  to  take  life  is  made  to  depend 
solely  upon  the  illegality  of  the  resistance.  It  is  doubtless 
true  that  if  all  were  combined  for  a^  unlawful  resistance  to 
the  officers,  and  an  officer  had  been  killed  by  one  of  their 
number,  all  would  have  been  guilty  of  the  killing.  But  no 
one  w^as  killed;  and  the  liability  of  the  actual  assailant, 
other  than  for  a  simple  assault,  depended  upon  the  existence 
of  a  specific  intent  to  kill.  We  think  the  jury  could  not  be 
permitted  to  return  a  verdict  of  guilty  of  an  assault  with 
intent  to  murder  against  all,  on  the  mere  finding  of  a 
common  purpose  to  resist  arrest.  It  would  doubtless  be 
diflferent  if  it  were  found  that  they  acted  upon  a  common 
understanding  that  they  would  do  whatever  might  be 
necessary  to  avoid  arrest. 

The  testimony  of  Paul  Tinkham  that  he  was  constable  of 
Rochester  and  was  acting  as  such  at  the  time  of  the  arrest, 
was  properly  received.  It  was  not  necessary  to  prove  his 
official  character  by  the  record.  Com,  v.  McCue^  16  Gray 
226. 

The  testimony  of  Hoyt  and  Martin,  who  assisted  the 
constable  in  making  the  arrest,  that  they  were  called  upon 
by  Tinkham  to  help  him  arrest  some  burglars,  was  properly 
received.  The  requisition  of  the  officer  was  their  author- 
isation, and  it  was  proper  to  show  what  the  officer  caUed 
upon  them  to  do. 

Pour  men  having  been  arrested,  it  was  not  error  to  permit 
the  witness  Harris,  the  United  States  Marshal,  to  state  that 
he  had  transferred  two  of  them  to  anothev  jurisdiction. 
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The    statement    contained     nothing    prejudicial     to     the 
respondents. 

It  being  necessary  for  the  State  to  show  that  the  officer 
had  reasonable  cause  to  believe  that  the  respondents  had 
committed  a  felony,  it  was  proper  for  the  State  to  show  by 
the  witness  Hall  whatever  was  communicated  by  him  to 
the  officer  as  to  the  information  the  witness  had  received, 
and  its  source.  But  the  State  was  at  liberty  to  show  that 
a  felony  had  in  fact  been  committed ;  and  there  was  evidence^ 
as  to  which  no  question  is  now  made,  concerning  what  had 
taken  place  in  the  post  office  at  Ticonderoga.  In  this 
connection,  and  upon  this  ground,  the  entire  testimony  of 
Hall,  and  the  testimony  of  Holbrook  and  Fletcher,  were 
admissible  as  tending  to  trace  and  identify  the  respondents 
in  their  flight  from  the  place  of  the  burglary  to  the  place  of 
their  arrest.  Proof  that  a  burglary  had  been  committed,, 
and  that  these  men  were  fleeing  from  the  scene  of  it 
immediately  after  its  occurrence,  bore  upon  the  question 
whether  they  fully  apprehended  the  character  and  purpose 
of  the  persons  they  assaulted,  and  the  question  whether 
they  had  a  motive  to  fire  upon  them  with  intent  to  kill» 
People  v.  Pool,  27  Cal.  572. 

The  State  was  permitted  to  show  that  near  the  close  of 
the  afiray  the  respondent  O'Donald  ran  ofi"  and  hid  in  the 
bushes,  and  that  he  was  afterwards  brought  in  by  two  of 
the  officer's  assistants,  and  that  when  the  physician  came 
to  dress  his  wounds  and  inquired  as  to  his  name,  age  and 
residence,  he  remained  silent.  The  first  was  admissible  as 
an  incident  of  the  afiray,  the  second  as  an  incident  of  the 
general  transaction  of  which  the  affray  was  a  part,  and  the 
third — in  the  view  of  a  majority — as  subsequent  conduct 
indicative  of  guilt.  The  alleged  ofiense  was  one  which 
involved  the  respondent's  connection  with  a  prior 
transaction.  The  question  put  to  him  was  such  as  might 
properly  be  agked  by  a  physician  when  called  to  attend  a 
stranger.     The  respondent's  failure  to  give  his  name  and 
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residence  upon  such  an  inquiry  was  evidence  of  a  purpose  to 
conceal  his  identity. 

Exceptions    sustained^  sentence    vacated^   and   cause 
remanded. 
Start  and  Thompson^  JJ.,  dissent  on  the  points  announced 
as  majority  holdings. 


I.  P.  Titus,  proponent,  vs,  Henry  F.  Gage,  contestant. 

May  Term,  1896. 

Present:   Tapt,  Rowbll,  Tylbr,  Munson,  Start  and  Thompson,  JJ. 

Order  of  Evidence  Discretionary— Remark  not  Ruling— Intemperance  of 
Parent  as  Evidence  of  Insanity  of  Child—Reputation  Admissible  of 
Persons  Charged  by  Testatrix  with  Theft— Rebuttal— Limits  of  Cross- 
examination. 

It  was  a  wise  exercise  of  the  court's  discretion  to  permit  the  proponent  to 

introduce  in  rebuttal  evidence,  inadvertently  omitted  in  the  opening,  to 

identify  the  legatee. 
A  criticism  by  the  court  upon  counsel's  use  of  a  scientific  term,  interposed 

by  -way  of  remark,  not  of  ruling,  is  not  the  subject  of  exception. 
An  ofier  to  show  that  the  father  of  the  testatrix  was  in  early  life  a  man  of 

intemperate  habits,  was  not,  standing  alone,  admissible,  as  tending  to 

prove  insanit3'  in  the  testatrix. 
A  restriction  upon  testimony,  even  if  improperly'  imposed,  is  no  ground  for 

reversal,  when  the  restriction  is  disregarded  by  the  witness. 
The  contestant,  in  support  of  his  claim  that  the  testatrix  was  subject  to 

insane  delusions,  showed  that  she  accused  her  neighbors  of  theft.    Heldy 

that  the  contestant  was  entitled  to  show  further  that  they  were  reputed 

to  be  honest  people. 
It  is  discretionary  with  the  court  to  say  how  far  cross-examination  may  be 

pursued  upon  collateral   matters  for  the  purpose  of  discrediting  the 

witness. 
The  proponent   in   his  opening  improved   as   a  witness  the  testatrix's 

attending  physician  who  testified  generally  as   to   her  capacity.     In 
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rebtittal  he  recalled  tfae  same  witness  as  an  expert.  Held^  that  the 
contestant  was  entitled  to  cross-examine  the  witness  fnlly  in  his  new 
character. 
A  witness  for  the  contestant  testified  that  the  testatrix  surrendered  a 
secured  note  for  an  unsecured  note  against  the  same  debtor.  Upon 
cross-examination  he  admitted  that  the  unsecured  note  was  good.  Upon 
re-examination  the  contestant,  undertaking  to  show  the  contrary,  was 
met  by  the  statement  of  the  witness  that  the  maker  had  property,  and 
thereupon  proposed  to  inquire  what  the  property  was,  with  a  view  ta 
showing  that  it  was  exempt.    The  inquiry  was  prohibited.    Held,  error. 

Appeal  from  a  judgment  of  the  Probate  Court  for  the 
District  of  Caledonia  admitting  to  probate  an  instrument 
as  the  last  will  of  Lydia  P.  Fuller.  Objections,  incapacitj 
and  undue  influence.  Trial  by  jury  at  the  December  Term, 
1895,  Ross^  C.  J.,  presiding.  Verdict  and  judgment  for  the 
proponent.    The  contestant  excepted. 

The  contestant,  having  introduced  evidence  that  the  sister 
of  the  testatrix  had  been  insane,  propounded  a  question  to- 
an  expert  witness  upon  the  supposition  that  there  was 
hereditary  insanity  in  the  family.  The  proponent  objected,, 
and  the  court  remarked  that  "there  was  nothing  to  show 
that  there  was  insanity  back  in  the  line,"  adding,  "It  is  not 
proper  to  speak  of  it  as  hereditary ;  it  was  developed  in  her 
sister."  The  contestant  inquired,  if  the  court  so  ruled  as  a 
matter  of  law ;  to  which  the  cotirt  replied,  that  it  was  not 
making  a  ruling,  but  merely  stating  its  understanding  of  the 
strict  meaning  of  the  term. 

The  questions  referred  to  in  the  opinion  as  having  been 
put  to  the  witnesses  Dutton  and  Houston  were  as  follows : 
To  the  witness  Dutton:  "Something  has  been  said  about 
her  stories.  What  do  you  say  about  their  improbability  or 
impossibility  on  that  line?"  To  the  witness  Houston, 
"Whether  or  not  you  understood  the  statements  made  by 
Miss  Fuller,  relative  to  these  matters  of  her  property  and. 
her  neighbors,  were  improbable  and  impossible?"  And 
further,  "What  is  Mr.  Wheatley's  character?  "  Mr.  Wheat- 
ley  was  one  of  the  neighbors  who  was  said  to  have  been 


Yt.]  TITUS  V.  GAGE.  15 

accused   by  the   testatrix  of  theft.      The   questions  were 
excluded. 

Taylor  &  Dutton  and  B.  E,  Bullard  for  the  contestant. 

Evidence  of  Mr.  Wheatley's  character  should  have  been 
admitted.  Burkhart  v.  Gladish,  123  Ind.  337;  Cook  v. 
Pdrham,  24  Ala.  21 ;  Foster's  Exrs.  v.  LHckerson,  64  Vt.  233 ; 
Frary  v.  Gusha,  59  Vt.  257. 

W.  P.  Stafford  for  the  proponent. 

MuNSON,  J.  The  testatrix  left  five  dollars  to  the 
contestant,  her  sole  heir-at-law,  and  the  remainder  of  her 
property  to  the  "Old  Ladies'  Home"  in  St.  Johnsbury. 
There  was  no  institution  of  that  name  in  existence,  and  the 
proponent  failed  to  show  in  his  opening  what  institution 
was  intended.  In  this  situation  of  the  case,  it  was  within 
the  discretion  of  the  court,  and  a  wise  exercise  of  its 
discretion,  to  permit  the  proponent  to  make  good  the 
Oversight  at  the  close  of  his  rebuttal. 

The  contestant  excepted  to  what  the  court  said  during  the 
introduction  of  testimony  in  regard  to  the  use  of  the  term 
"hereditary  insanity;"  but  the  court  expressly  said  that  its 
suggestion  was  with  reference  to  the  exact  application  of 
the  term,  and  that  no  ruling  upon  the  subject  was  intended. 
This  being  the  case,  it  is  not  important  to  consider  the 
correctness  of  the  view  expressed. 

The  ofier  to  show  that  the  father  of  the  testatrix  was  in 
early  life  a  man  of  intemperate  habits,  without  any  further 
ofier  being  made  in  connection  with  it,  was  properly 
excluded.  The  connection  between  the  intemperance  of  the 
parent  and  the  insanity  of  the  child  is  not  so  obvious  and 
well  recognized  as  to  make  evidence  of  the  one  admissible  in 
proof  of  the  other  without  the  support  of  medical 
testimony  upon  the  subject. 

If  it  was  error  to  restrict  the  testimony  of  McKnight  as 
the  court  attempted  to   do,   the  error  cannot   avail  the 
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contestant,  for   the  witness   ignored   the   restriction    and 
answered  as  to  the  whole  matter. 

The  questions  asked  of  the  witnesses  Dutton  and 
Houston  were  properly  excluded,  but  the  contestant  was 
entitled  to  show  the  fact  which  the  examination  was 
apparently  designed  to  elicit.  The  contestant  claimed  that 
the  testatrix  was  subject  to  insane  delusions,  and  that 
among  the  delusions  entertained  was  a  belief  that  certain 
neighbors  had  stolen  some  of  her  property.  To  characterize 
this  belief  as  an  insane  delusion,  it  was  necessary  to  show, 
not  only  that  the  facts  involved  were  not  as  the  testatrix 
believed,  but  that  the  situation  was  such  that  a  sane 
person  would  not  have  entertained  the  belief.  So  the 
contestant  could  not  be  confined  to  proof  that  the  persons 
accused  by  the  testatrix  had  not  milked  her  cows  in  the 
pasture  nor  stolen  hay  from  her  bam.  They  might  not 
have  done  this,  and  yet  their  reputation  might  have  been 
such  that  it  was  perfectly  reasonable  to  suspect  them  of  it. 
The  contestant  was  entitled  to  show  that  the  neighbors 
whom  the  testatrix  believed  to  have  stolen  her  property 
were  reputed  to  be  honest  people. 

Dr.  Darling,  a  local  physician  in  general  practice,  who  had 
known  the  testatrix  and  attended  her  in  sickness,  was  called 
by  the  proponent  in  his  opening,  and  gave  testimony  as  to 
the  mental  capacity  of  the  testatrix,  based  upon  what  he 
knew  of  her  personally.  In  rebuttal,  the  proponent  used 
this  witness  as  an  expert,  and  in  the  course  of  the 
examination  asked  him  to  tell  what  experience  he  had  had 
with  insane  people,  whereupon  the  witness  **gave  an 
account  of  his  experience  with  cases  of  insanity."  In  cross- 
examination  the  contestant  asked  the  witness  if  he  had  been 
called  to  see  a  certain  person,  and  proposed  to  inquire 
whether  he  examined  her  with  reference  to  insanity,  and 
whether  her  case  was  one  of  monomania.  The  manner  in 
which  the  case  was  referred  to  by  the  examiner  would 
indicate    that    it    was    not    a    case     mentioned     by    the 
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witness,  in  his  direct  testimony,  and  if  this  was  the  fact 
it  was  not  error  to  exclude  the  inquiry.  It  is  for  the  court 
to  determine  in  its  discretion  how  far  a  party  shall  be 
allowed  to  inquire  into  collateral  matters  for  the  purpose  of 
discrediting  the  witness. 

In  the  cross-examination  of  this  witness  the  contestant 
asked  whether  there  are  certain  periods  in  the  life  of  a 
woman  when  she  is  more  subject  to  derangement  of  the 
mind  than  at  others,  and  claimed  the  right  to  ask  this 
and  like  questions  to  test  the  capacity  of  the  witness  as  an 
expert.  The  court  refused  to  allow  this,  saying  that  this 
examination  of  the  witness  should  have  been  made  when  he 
was  npon  the  stand  before.  We  think  this  was  error.  The 
witness  was  not  used  as  an  expert  when  first  upon  the 
stand.  His  opinion  evidence  at  that  time  was  only  such  as 
might  have  been  given  by  any  one  who  had  had  an 
opportunity  of  observing  the  testatrix.  When  produced  as 
an  expert,  and  inquired  of  as  to  his  opinion  upon  the  facts 
testified  to  by  others,  he  stood  in  an  entirely  difierent 
relation  to  the  case.  The  contestant  was  then  entitled  to 
test  the  witness's  capacity  as  an  expert  by  a  proper  cross- 
examination.  He  was  clearly  entitled  to  do  this  by  any 
examination  which  kept  within  the  facts  relating  to  the 
testatrix  as  already  disclosed  by  the  evidence.  The 
testatrix  was  a  woman  of  advanced  years,  and  there  was 
evidence  tending  to  show  that  women  are  more  than 
ordinarily  liable  to  mental  derangement  at  the  change  of 
life,  and  that  a  marked  alteration  was  observed  in  the 
testatrix's  manner  and  conduct  about  that  time.  The 
proposed  cross-examination  did  not  extend  to  collateral 
matters,  and  its  exclusion  was  the  denial  of  a  legal  right. 

It  was  not  error  to  exclude  the  inquiry  in  regard  to  the 
street  in  which  the  pipe  complained  of  by  the  testatrix  was 
located.  The  fact  that  she  said  her  neighbor  opposite  had 
procured  the  pipe  to  be  laid  on  her  side  of  the  street  instead 
of  his,  even  if  supplemented  by  evidence  that  his  side  of  the 
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Street  was  the  best  location  for  it,  would  not  haye  been 
evidence  tending  to  show  insanity. 

The  contestant  introduced  one  Crandall,  who  testified 
that  the  testatrix  at  one  time  released  a  part  of  a'  debt 
secured  by  mortgage  and  took  an  unsecured  note  for  the 
amount  released.  The  proponent  then  drew  from  the 
witness  the  statement  that  the  note  taken  was  a  good  note, 
and  in  redirect  the  contestant  undertook  to  show  the 
contrary,  and  was  met  by  the  statement  that  the  maker 
had  property.  The  contestant  then  proposed  to  inquire 
what  the  property  was,  apparently  with  a  view  of  showing 
that  it  was  exempt,  but  he  was  interrupted  by  the  court  in 
making  his  statement,  and  the  evidence  was  excluded*  The 
size  of  the  note  may  have  made  this  a  matter  of  little 
weight,  but,  in  strictness,  the  contestant  was  entitled  to 
pursue  the  inquiry. 

Considerable  discussion  was  had  in  regard  to  the  intro- 
duction of  evidence  concerning  the  disposition  of  the 
property  left  by  the  testatrix's  father,  and  a  ruling  was 
made  limiting  the  contestant's  offer  in  that  behalf.  This 
offer  was  apparently  so  inconsistent  with  facts  elsewhere 
presented  in  the  exceptions  that  we  are  in  doubt  as  to  just 
what  the  contestant  expected  to  show,  and  so  do  not  deem 
it  advisable  to  pass  upon  the  exception  taken. 

Judgment  reversed  and  cause  remanded. 
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BlSRY  M.  Walston,  €t  al.  vs.  Elizabeth  Smith,  ct  a!. 

May  Term,  1896. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson,  Start,  and 

Thompson,  JJ. 

T^mst-— Conveyance  by  TVustee— Parol  Evidence  to  Rebut  PresutnpHon  of 

Advancement, 

VI  oat  who  holds  the  legal  title  to  real  estate  as  a  passive  trustee  for  the 
bene6cia]  owner  conveys  to  a  third  person,  other  than  a  bona  fide 
purchaser  for  value,  such  grantee  becomes  merely  a  trustee  in  place  of 
the  grantor. 

The  result  is  not  varied  by  the  fact  that  the  conveyance  is  made  by 
direction  of  the  beneficial  owner. 

And  if,  in  such  ca^,  the  grantee  is  the  wife  of  the  beneficial  owner  so  that  a 
presumption  arises  that  the  conveyance  was  by  way  of  advancement  or 
gift,  parol  evidence  may  be  received  to  rebut  the  presumption. 

Any  evidence,  in  its  nature  competent,  which  throws  light  upon  the 
Intention  of  the  parties  in  respect  to  the  nature  of  the  conveyance  is  then 
admissible. 

Prom  parol  evidence  thus  received  the  master  found  that  the  wife  took  the 
title  to  hold  in  trust  ior  the  support  of  her  husband  and  herself;  to  pay 
his  debts,  for  many  ot  which  she  had  become  liable  by  signing  his  notes; 
in  case  of  his  death,  to  reserve  her  homestead  and  dower,  pay  his  debts, 
and  distribute  the  remainder  among  his  heirs,  and,  if  it  became  apparent 
that  he  would  survive  her,  to  convey  or  secure  the  property  to  him. 
Heidy  that  the  trust  was  not  too  complicated  to  be  denominated  one 
"arising  by  implication  of  law,"  but  was  in  legal  effect  strictly  for  the 
husband's  benefit  and.  consequently,  identical  with  that  under  which 
the  property  had  been  held  by  the  grantor,  except  that  the  wife  had  the 
^ght  to  insist  upon  the  payment  of  said  notes ;  and  that  this  addition 
could  be  properly  engrafted  by  parol. 

Bill  in  Chancery.  The  cause  came  on  for  hearing  upon 
the  pleadings,  the  original  and  supplemental  reports  of  the 
master  and  exceptions  of  both  parties  thereto,  at  the 
tiecember  Term,  1895,  Addison  County.  Tafl^  Chancellor, 
pro  formay  oyerruled  the  exceptions  and  dismissed  the  bill 
tHtb  to9td.    The  orators  appealed. 
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L.  F.  Wilbur  and  Stewart  &  Wild  for  the  orators. 
Daniel  Roberts  and  Elihu  B.  Toft  for  the  defendants. 

Norton  was  a  passive  trustee  for  Smith,  He  conveyed 
to  Smith's  wife  by  Smith's  direction.  This  amounted  to  a 
conveyance  by  Smith  to  his  wife  through  a  trustee,  the 
necessary  method.  Consequently,  the  title  passed  accord- 
ing to  the  terms  of  the  conveyance,  and  the  statute  of 
frauds  forbids  the  creation  by  parol  of  such  a  trust  as  the 
orators  seek  to  establish. 

The  trust  sought  to  be  set  up  is  not  one  "arising  by  impli- 
cation of  law"  and,  so,  capable  of  being  created  by  parol. 
The  want  of  consideration  cannot  be  shown  to  raise  a  trust 
in  favor  of  the  grantor,  and  if  it  could  the  fact  that  the 
grantee  was  the  wife  of  the  real  grantor  stands  for  a  consid- 
eration. In  support  of  the  first  part  of  the  proposition  see 
Salisbury  v.  Clarke,  61  Vt.  453. 

The  trust  must  have  arisen,  if  at  all,  at  the  instant  the 
deed  was  taken,  and  have  resulted  from  the  transaction 
itself.  Perry  an  Trusts^  §  133;  Pinnoek  v.  Clough^  16  Yt. 
500;  Williams^.  Wager,  64  Vt.  326;  IV.  Kent.  Com.  305; 
Botsford\,  Burr,  2  Johns.  Ch.  405.  Hence  parol  evidence  of 
subsequent  declarations  and  admissions  was  improperly 
received. 

Even  if  parol  evidence  was  admissible  to  rebut  the  pre- 
sumption that  the  conveyance  was  a  gift,  it  should  have 
been  confined  to  what  took  place  before  or  at  the  time  of 
the  conveyance,  whereas  in  fact  all  the  evidence  firom  which 
this  trust  was  found  consisted  of  declarations  and  admis- 
sions made  afterwards. 

This  trust  is  not  such  as  arises  by  ''implication  of  law/' 
for  such  a  trust  is  solely  for  the  benefit  of  the  cestui  que 
trust,  while  this  one  is  complicated  and  involves  the  inter- 
ests of  others.  Such  a  trust  can  be  created  only  by  an 
instrument  in  writing. 

Ross,  C.  J.    (1)    The  solicitor  for  the  defendants  concedes 
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that,  when  this  case  was  before  this  court,  as  found  in  the 
67  Yt.  542,  the  court  properly  held,  on  the  findings  of  the 
master,  that,  by  the  conveyance  from  the  intestate  to  Nor- 
ton, the  latter  took  simply  the  title  to  the  premises,  as  a 
passive  trustee,  for  the  beneficial  use  of  the  intestate ;  and 
that,  except  to  a  bona  fide  purchaser,  for  value,  without 
notice,  Norton,  without  the  consent  and  direction  of  the 
intestate,  could  convey  no  greater  title  than  he,  Norton, 
held.  But  he  contends,  that,  it  now  being  found  by  the 
master  that  the  conveyance  to  Elizabeth,  the  wife  of  the 
intestate,  was  made  with  the  consent  and  by  the  direction 
of  the  intestate,  the  deed  concludes  the  intestate  and  those 
interested  through  him,  so  that  against  the  plea  of  the 
statute  of  frauds,  relied  upon  in  the  answer,  no  parol  testi- 
mony could  be  received  and  considered  by  the  master  to 
determine  whether  Elizabeth  took  the  same  in  trust  for  the 
intestate.  He  reasons:  "Starting  with  the  proposition 
that  Norton  was  but  a  passive  trustee  of  the  title  for  Smith 
-without  interest,  he  was  at  all  times  subject  to  the  direction 
ofSmithasto  its  disposition;"  that,  "Norton  was  trustee 
for  Smith,  not  for  Smith's  wife,  nor  for  his  creditors,  nor  for 
such  as  might  be  his  heirs  at  his  death;"  that  "the  trust 
under  which  Norton  held  the  title  did  not  necessarily  or 
naturally  follow  to  his  grantee.  If  the  conveyance  was 
made  by  consent  and  direction  of  Smith,  it  went  according 
to  the  terms  of  conveyance  unless  otherwise  restricted  in  the 
mode  provided  by  law;"  that  "the  conveyance  olF  lands  by 
a  husband  to  his  wife  is  universally  through  a  trustee." 
Hence  he  concludes :  "This  was  in  legal  effect  a  direct  con- 
veyance from  Smith  to  his  wife,  and  the  only  recognized 
mode  in  which  he  could  convey  to  her." 

If  the  conveyance  to  Norton  had  been  made  for  the  pur- 
pose of  having  him  convey  to  the  wife,  Norton  would  have 
taken  the  title  in  trust  for  the  wife.  He  would  have  taken 
and  held  it  for  the  sole  purpose  of  transferring  it  to  her,  and 
have  held  the  title  in  trust  for  her  sole  use  and  benefit.    In 
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such  case  the  conveyance  of  the  title  to  the  wife  through 
Norton  would  have  been  a  direct  conveyance  of  it  from  tbe 
husband  to  the  wife.  No  right  nor  interest,  legal  or  equita- 
ble, after  such  conveyance  to  Norton,  would  have  remained 
in  the  husband.  No  trust,  in  behalf  of  the  husband,  coi44 
result  from  such  conveyance.  Unquestionably,  the  cases 
cited  by  the  solicitor  for  the  defendants,  holding  that,  if  the 
husband  conveys  real  estate  to  a  third  person  for  the  sole 
purpose  of  having  such  third  person  convey  it  to  his  wiGe» 
and  such  third  person  makes  the  conveyance,  no  trust  of 
any  kind  arises  out  of  such  conveyance  in  favor  of  the  hus- 
band, are  properly  decided.  Such  cases  are  clearly  distin- 
guishable from  the  case  under  consideration.  Here,  on  the 
facts  found  by  the  master,  Norton,  by  the  conveyance  from 
the  intestate,  took  the  title,  as  a  passive  trustee,  for  the  s(^e 
benefit  of  the  intestate.  The  intestate  was  to  remain  in 
possession,  and  manage  the  property.  As  held  when  this 
case  was  before  this  court,  in  67  Vt.,  Norton  could  convey, 
when  the  conveyance  alone  is  considered,  no  greater  rights 
nor  title  to  the  estate  than  he  held.  It  is  immaterial  in  this 
respect,  whether  Norton  held  the  property  impressed  with 
an  express  or  an  implied  trust,  in  favor  of  the  intestate. 
"Wherever  property,  real  or  personal,  which  is  already  im- 
pressed with  or  subject  to  a  trust  of  any  kind,  express  or  by 
operation  of  law,  is  conveyed  or  transferred  by  the  trustee, 
not  in  the  course  of  executing  or  carrying  into  effect  the 
terms  of  an  express  trust,  or  devolves  from  a  trustee  to  a 
third  person  who  is  a  mere  volunteer,  or  who  is  a  purchaser 
with  actual  or  constructive  notice  of  the  trust,  then  the  rule 
is  universal  that  such  heir,  devisee,  successor,  or  other  vol- 
untary transferee,  or  such  purchaser  with  notice,  acquires 
and  holds  the  property  subject  to  the  same  trust  which 
before  existed,  and  becomes  himself  a  trustee  for  the  original 
beneficiary."  Pomeroy's  Eq.  Jur.  §  1048.  This,  in  su|b- 
stance,  this  court  held  when  it  previously  had  the  case 
under  consideration.    The  solicitor  for  the  defendants  f^mr 
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cades  tbaJt  that  decision  was  correct.  No  new  facts  have 
been  brought  into  the  case,  bearing  upon  the  operation  of 
the  coBTeyance  by  Norton,  considered  by  itself.  It  follows, 
therefore,  that,  by  that  conveyance,  when  the  conveyance 
alone  is  considered,  Mrs.  Smith  took  the  title  to  the  prop- 
erty subject  to  the  same  trust  which  was  impressed  upon  it, 
when  Norton  held  the  title,  to  hold  for  the  bene6cial  use  of 
the  intestate.  It  is  found  that  she  had  full  notice  of  the 
trust  and  paid  nothing  for  the  conveyance.  She  does  not 
stand  AS  a  bona  fide  purchaser  without  notice.  The  trust 
impressed  upon  the  property  when  Norton  held  the  title,  by 
his  conveyance  considered  by  itself  remained  when  the  title 
eame  to  Mrs.  Smith.  Whether  that  conveyance  created 
strictly  a  resulting  trust  need  not  be  determined.  To  con- 
sider it  a  resulting  trust  is  to  regard  it  in  the  light  most 
favorable  to  Mrs.  Smith. 

By  the  concession  of  the  parties,  the  intestate,  while  Nor- 
ton held  the  legal  title,  was  the  equitable  owner  of  the 
property.  The  property  conveyed  by  the  intestate  to  Nor- 
ton, by  the  concession  of  the  parties,  became  a  trust  estate. 
In  kind,  it  was  such  a  trust  as  arises  by  implication  and 
operation  of  law.  As  said  in  the  American  notes  to  Dyer  v. 
Dyer^  1  L.  C.  in  Eq.  276,  "The  trust  which  results  by  im- 
plication and  operation  of  law,  from  the  payment  of  the 
purchase  money  or  of  a  part  of  it,  and  without  any  agreement, 
10  a  pure  and  simple  trust  of  the  ownership  of  the  land ;  it  is 
not  an  interest  in  the  proceeds  of  the  land,  nor  a  lien  upon  it 
for  the  advance,  nor  an  equity  or  right  to  a  sum  of  money 
to  be  raised  out  of  it,  or  upon  the  security  of  it."  However 
created^  such  was  the  trust  in  regard  to  this  property 
existing  between  the  intestate  and  Norton,  when  Norton 
held  the  title.  By  Norton's  deed  of  this  property,  when 
considered  by  itself,  to  Mrs.  Smith,  the  same  trust  con- 
tinned,  or  a  trust  in  every  essential,  a  resulting  trust.  If 
the  conveyance  by  Norton  had  been  to  a  stranger  under 
iiut  citctunstances  in  which  it  is  found  to  have  been  made  to 
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Mrs.  Smith— with  notice  and  without  consideration— the 
same  identical  trust  would  follow.  To  render  the  convey- 
ance valid  and  freed  from  the  trust  under  which  Norto;^ 
held  the  title,  the  burden  was  on  Mrs.  Smith  to  establish, 
that  she  took  the  title  from  Norton  without  notice  of  the 
trust,  and  for  valuable  consideration,  or  under  such  circum- 
stances that  the  law  would  presume  the  property  conveyed 
to  be  a  gift.  The  master  has  found  that  she  had  notice  of 
the  trust  and  paid  nothing  for  the  conveyance.  Hence  from 
the  conveyance,  considered  by  itself,  with  these  circum- 
stances added,  the  same  trust  under  which  Norton  held  the 
property  would  continue  or  be  implied,  if  no  other  facts 
were  shown.  A  new  fact,  or  "circumstance  of  evidence,'* 
has  been  brought  into  the  case,— the  fact  that  the  intestate 
consented  to  and  directed  the  conveyance  by  Norton  to  his 
wife.  This  is  frequently  spoken  of  as  a  ''circumstance  of 
evidence."  I.  Lewin  on  Trusts,  *171.  I.  Perry  on  Trusts, 
§  143.  When  this  "circumstance  of  evidence"  is  shown, 
where  under  the  facts,  otherwise,  a  trust  would  continue, 
or  be  implied  to  follow  the  conveyance  of  the  property, 
then,  because  of  the  obligation  of  the  person  who  furnishes 
the  consideration  for  the  conveyance  to  support  the  grantee, 
if  nothing  more  is  shown,  a  presumption  or  implication 
arises  that  he  intended  the  conveyance  as  an  advancement 
or  gift.  But  this  presumption  or  implication  may  be 
rebutted  by  circumstances  or  parol  testimony.  It  is  so  held 
universally.  It  then  becomes  a  question  of  what  was  the 
intention  of  the  real  parties  to  the  transaction,  or  of  the 
person  furnishing  the  consideration  for  the  conveyance  and 
of  the  grantee  therein.  II  Pom.  Eq.  §§  1040,  1041 ;  I 
Lewin  on  Trusts,  *176;  I  Perry  on  Trusts,  §  147,  Am.Notes 
to  Dyer  v.  Dyer,  L.  C.  in  Eq.  279-281. 

Perry  uses  this  language,  "Whether  a  purchase  in  the 
name  of  wife  or  child  is  an  advancement  or  not,  is  a  ques- 
tion of  pure  intention,  though  presumed  in  the  first  instance 
to  be  a  provision  and  settlement ;  therefore,  any  antecedent 
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or  contemporaneous  acts  or  facts  may  be  received,  either  to 
rebut  or  support  the  presumption."  He  says,  §  134,  **A 
trust  results  from  the  acts,  and  not  from  the  agreements  of 
the  parties,  or  rather  from  the  acts  accompanied  by  the 
agreements ;  but  no  trust  can  be  set  up  by  mere  parol  agree- 
ments, or,  as  has  been  said,  no  trust  results  from  the  breach 
of  a  mere  parol  contract."  In  the  American  Notes  to  Dyer 
V.  Dyer  after  considering  the  doctrine  as  applied  at  different 
times  and  by  various  courts,  on  page  281  the  writer 
concludes,  "When  the  doctrine  is  once  taken  up  that  the 
intention  of  the  parties  is  not  to  be  fotmd  in  the  legal  con- 
struction of  an  instrument  and  that  you  are  to  infer  it  from 
extrinsic  circumstances,  nothing  short  of  a  general  admis- 
sion of  all  parol  evidence  that  throws  light  on  the 
intention,  and  is  in  its  nature  competent,  can  be  adopted." 
Hence  all  the  evidence  and  circumstances  received  and 
considered  in  regard  to  the  intention  of  the  intestate  and  of 
Mrs.  Smith,  were  properly  received  and  considered  by  the 
master,  and  their  intention  found  established  thereby 
controls.  If  their  intention  then  was  that  she  should  hold 
the  property  freed  from  the  trust  as  a  gift  or  advancement, 
she  would  so  hold  it.  But  if  it  were  their  intention  that 
she  should  hold  the  property  in  trust  for  him,  that  intention 
must  prevail.  Being  the  equitable  owner  of  the  property 
when  the  title  stood  in  Norton,  and  having  directed  Norton 
to  convey  to  his  wife,  the  intestate  furnished  the  considera- 
tion or  paid  the  purchase  money  of  that  conveyance.  It  is 
immaterial  what  the  consideration  for  the  conveyance  is, 
provided  it  is  a  good  and  valuable  one,  but  it  must  belong 
to  the  cestui  que  trusty  and  move  from  him.  He  may 
borrow  it  from  the  grantee  in  the  deed.  Page  v.  Page^  8 
N.  H.  187.  Such  a  trust,  arising  or  resulting  by  implica- 
tion of  law,  may  be  proved,  rebutted  or  discharged  by 
parol  evidence.  Page  v.  Page,  supra ;  Botsford  v.  Burr,  1  N. 
Y.  Ch.  (L.  ed.)  and  note  426  and  cases  there  cited.  That 
tke  grantee  agreed  with  the  person  paying  the  considera- 
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tiDO,  at  the  time  of  receivuig  the  convejcMOce,  to  hold  tifte 
property  for  the  use  of  such  person,  doies  not  convert  it  \xA^ 
an  express  trust.  As  said  by  Mr.  Perry,  a  resulting  trmt 
arises  from  the  acts  of  the  parties  accompanied  by  their 
agreements.  As  said  by  the  Supreme  Court  of  Iowa  in 
Cotton  V.  iVood^  25  Iowa  43,  where  the  husband  had  pai4 
the  purchase  money  and  had  the  property  conveyed  to  hif 
wife  under  an  agreement  between  them  that  she  woul4 
convey  to  him  or  to  any  one  to  whom  he  might  assign  hit 
interest,  upon  his  request  so  to  do,  and  it  was  urged  the 
agreement  converted  it  into  an  express  trust,  ''But  the  trust 
is  based  upon  the  fact  of  the  payment  of  the  purchase 
money  of  the  property  by  the  husband.  This  of  itself 
created  it.  It  cannot  be  that  the  consent  of  the  trustee  tp 
hold  the  title  for  the  benefit  of  the  cestui  que  trusty  or  aa 
agreement  so  to  do,  in  the  case  of  a  resulting  trust,  wiV 
change  its  character.  By  the  agreement  the  trustee  sim{dy 
ajssents  to  an  obligation  imposed  by  the  law;  the  trust 
would  exist,  without  the  agreement,  by  operation  of  law. 
The  agreement  cannot  destroy  the  effect  of  the  condition^ 
under  which  the  law  presumes  the  estate  is  held  by  the 
trustee.  Livingston  v.  Livingston^  2  Johns.  Ch,  540;  Pag^ 
V.  Page^  8  N.  H.  187;  Runnels  y.  Jackson^  1  How.  (Miss.) 
358 ;  McCulloch  v.  Cowher,  5  Watts  &  Serg.  427 ;  Harder  v. 
Harder^  2  Sandf.  Ch.  17."  **In  another  view  the  agreement 
between  the  husband  and  wife  can  be  properly  sho¥m  in 
evidence  in  order  to  rebut  the  presumption  that  the  property 
was  conveyed  to  the  wife  as  an  advancement.'* 

Any  legitimate  evidence  that  will  rebut  such  presumption 
may  be  received  and  considered.  Bickford  v.  Estate  qf 
Buk/ord^  68  Vt.,  525.  It  would  be  anomalous  if  she 
could  by  parol  show  that  she  was  the  wife  of  the 
intestate  and  that  he,  being  the  equitable  owner  of  the 
property,  but  not  having  the  title,  directed  Norton^  wiu^ 
held  the  title  for  him,  to  convey  it  to  his  wife,  to  raise  the 
presumption  of  an  advancement,  and  that  he  should  h^ 
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depriired  of  showing  by  the  same  kind  of  proof,  what  his 
direction  was,  to  rebat  the  presumption.  Such  cannot  be 
the  law.  This  case,  in  all  its  essential  features,  is  not  unlike 
Clark  Y.  Clark,  43  Vt.  685.  The  father,  in  that  case,  had 
paid  for  a  piece  of  real  estate  for  which  he  held  a  bond  for  a 
deed,  and  so  had  become  the  equitable  owner  of  it.  He 
directed  the  party  who  held  the  title  to  convey  it  to  his  son 
to  hold  in  trust  in  order  to  have  a  permanent  place  of  abode 
for  himself  and  family  and  to  prevent  its  being  squandered 
and  w^asted.  Afterwards  he  consented  that  this  place 
should  be  exchanged  by  the  son  for  another  of  greater 
value,  towards  which  he  claimed  to  have  made  some  further 
payments.  This,  in  substance,  he  set  forth  and  claimed  in 
his  bill.  The  son  in  his  answer  claimed  that  he  consented  to 
take  a  deed  of  the  first  place  on  condition  the  place  was  to 
be  absolutely  his,  but  that  he  was  to  keep  the  place  as  a 
home  for  the  father  and  mother  so  long  as  they  or  either  of 
them  lived ;  and  that  he  exchanged  the  first  place  for  the 
better  one  with  his  father's  consent  and  at  his  request,  to 
hold  as  his  own,  as  he  did  the  first.  The  answer  was 
traversed  and  testimony  taken.  This  court  by  Judge  Peck 
•aid,  among  other  things  in  regard  to  the  first  place:  ''It 
being  admitted  by  the  answer,  as  well  as  proved,  that  the 
intestate  paid  the  whole  consideration,  and  that  the  defend- 
ant neither  paid  nor  agreed  to  pay  anjrthing,  it  is  a  case  of 
implied  trust  in  favor  of  the  party  who  advanced  the  con- 
sideration, and  hence  parol  evidence  as  to  the  understand- 
ing and  intention  of  the  parties  is  not  excluded  by  the 
statute  of  frauds."  It  further  held  that  the  trust  thus 
created  followed  the  exchange  into  the  second  place  to  the 
extent  of  the  value  of  the  first  place.  It  also  considered 
parol  evidence  to  determine  whether  the  intestate  con- 
tributed, at  the  time  of  the  exchange,  anything  farther 
towards  the  purchase  of  the  second  place,  and  held  that,  if 
#Oy  the  trust  in  the  second  place  wotdd  be  increased  to  the 
o^tent  the  intestate  so  contributed.    In  the  case  at  bar,  the 
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master  has  found  from  parol  evidence  that  the  trust  im- 
pressed upon  the  property  when  the  title  was  in  Norton 
continued  when  Norton  conveyed  to  Mrs.  Smith,  that  the 
presumption  that  it  was  intended  by  the  intestate  to  be  aii 
advancement  to  his  wife  was  rebutted  by  such  evidence,  and 
that  the  defendant  took  the  property  charged  with  a  trust 
for  the  intestate;  that  such  was  the  intention  of  the 
defendant  and  of  the  intestate.  In  Pinney  v.  Fellows^  15 
Vt.  525  and  in  Page  v.  Page,  8  N.  H.  187,  the  original 
grantees  took  the  title  to  the  premises  charged  with  a 
resulting  trust  in  favor  of  another,  and  had  conveyed  them 
with  the  consent  of  that  other,  and  in  each  case  parol  testi- 
mony was  received  and  considered  to  establish  that  the 
trust  continued.  In  Pinney  v.  Fellows  the  conveyance  was, 
with  the  consent  of  the  mother,  the  cestui  que  trust,  from 
one  son  to  another  son.  See  also  Neill  v.  Keese  and  note  51 
Am.  Dec.  746;  Bickford  v.  Estate  of  Bickjord,  68  Vt.  525 f 
Bennett  v.  Camp,  54  Vt.  36;  Bent  v.  Bent,  44  Vt.  555; 
Barron  v.  Barron,  24  Vt.  375;  Wallace  v.  Bowen,  28  Vt. 
638 ;  Clark  v.  Clark,  43  Vt.  685 ;  Reynolds  v.  Sumner  and 
note,  9  Am.  St.  Rep.  523;  Bnson  v.  Brison  and  note,  7  Am. 
St.  Rep.  189;  Bork  \.  Martin  and  note,  28  Am.  St.  Rep.  570; 
Farmers* s  and  Traders^ s  Bank  v.  Kimball  Milling  Co,  and 
note,  36  Am.  St.  Rep.  739. 

(2)  The  defendant  further  contends  that  the  trust  found 
by  the  master  is  complicated,  other  and  different  from  such 
as  results  by  implication  of  law.  In  substance  he^urged 
this  contention  when  this  case  was  before  this  court  as 
found  in  67  Vt.  542,  and  it  was  denied.  It  was  a  question 
then  in  the  case  on  the  same  facts  as  now  and  necessarily 
considered  to  uphold  that  decision ;  because— notwithstand- 
ing Norton  held  the  property  for  the  benefit  of  the  intestate^ 
as  found  by  the  master,  if  when  the  property  was  conveyed 
by  Norton  to  defendant  Elizabeth  a  new  and  different 
trust  or  an  express  trust  was  created  between  herself  and 
husband,  then  the  case  could  not  have  been  disposed  of  as  it 
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was.    Besides  it  is  found  by  the  master  that  the  trust  found 
by  him,  if  in  legal  effect  different  from  the  one  existing  when 
the  title  to  the   property  was  in   Norton,  was  created 
without  being  reduced  to  writing,  and  was  proved  by  oral 
testimony,   to   which  the   orators  excepted,    and    which 
exception  they  insist  upon.    This  exception  would  preclude 
the  defendants  from  setting  up  any  trust,  in  legal  effect 
di£krent  from  that  resting  upon  the  property  when  the  title 
was  in  Norton.     The  conveyance  by  him  on  the  facts  found 
carried   the   property  into    defendant    Elizabeth's    hands 
impressed  with  the  same  trust  under  which  Norton  held  it. 
The  decision  in  the  67  Vt.  is  conclusive  upon  the  defendant 
on  this  point.    This  is  not  a  rehearsing  of  the  case  upon 
^y  point  then  before  the  court,  and  decided.     All  the  facts 
of  the  case  on  this  point  remain  unchanged.    But  were  this 
point  now  open,  we  should  find  no  occasion  to  disturb  the 
decision  then  announced.     All  the  findings  of  the  master  in 
regard  to  the  details  of  the  trust  under  which  Elizabeth  held 
the  property  are,  in  effect,  that  she  held  it  for  the  benefit  of 
the  intestate.     He  finds  that  she  was  to  hold  it,  first,  "for 
their  own  living."    She  being  his  wife,  he  was  legally  bound 
to  support  her.     That  she  held  it  in  part  for  her  living  or 
support,  was  a  holding  it  for  bis  benefit.    Such,  in  substance, 
is  one  of  the  purposes  of  the  conveyances  established  by  oral 
testimony  in   Pinney   v.  Fellows^  and  in    Clark  v.  Clark^ 
supra.     Then  the  master  further  finds  that  she  held  it, 
''Secondly,  as  a  source  of  payment  of  his  debts,  on  many  of 
which  she  had  become  liable  by  signing  his  notes."     This 
was  clearly  a  holding  for  his  benefit  within  the  meaning  of 
the  law.     In  Page  v.  Page^  supra^  the   original   grantee 
loaned   the   purchase    money   to   the   beneficiary,    by   the 
payment  of  which  the  resulting  trust  arose,  and  held  the 
title  for  the  payment  of  the  loan.    See  also  Boyd  v.  McLean^ 
1 N.  Y.  Ch.  (L.  Coop,  ed.)  254  and  note;  1  Johns.  Ch.  594, 
in  which  it  is  said,  ''If  one  should  by  way  of  loan,  and 
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wholly  upon  the  credit  and  account  of  another,  advance  the 
purchase  money  and  take  the  title  to  himself  as  security  for 
its  repayment,  he  would  hold  the  estate  upon  a  resulting 
trust  for  the  other,  and,  on  repayment,  would  be  compelled 
to  convey."  A  number  of  cases  are  there  cited  in  support 
of  this  doctrine.  So  too  a  deed  absolute  may,  by  parol, 
be  shown  to  have  been  intended  for  security  only.  Marks 
V.  Pell,  and  note,  1  N.  Y.  Ch.,  supra  258;  1  Johns.  Ch.  594. 
These  are  the  only  purposes  found  by  the  master  for  which 
she  was  to  hold  it  while  both  were  alive.  Under  the 
master's  findings,  thus  far,  of  the  purposes  for  which  she 
held  the  property,  the  intestate  was  the  sole  beneficiary. 
Upon  payment  of  the  notes  which  she  had  signed  for 
him,  the  intestate  could,  in  equity,  have  compelled  her  to 
convey  the  property  to  him. 

To  the  same  legal  eflfect  are  the  master's  findings  in  regard 
to  what  the  intestate  and  Blizabeth  understood  should  be 
done  with  the  property  in  the  case  of  the  death  of  either. 
He  finds,  **if  she  should  survive  him,"  she  was  "to  reserve 
her  own  homestead  and  dower  rights,  and  to  pay  up  said 
debts,  and  if  any  property  remained  to  distribute  it  to  the 
heirs  at  law  of  said  Alfred,  in  the  same  shares  as  they  would 
have  taken  had  he  died  owner  thereof.  She  was  the  younger 
of  the  two,  and  expected  to  outlive  him ;  but  it  was  their 
common  and  mutual  intent,  in  case  it  became  apparent  that 
she  would  probably  die  first,  that  she  should  deed  the 
property  back  to  him  or  give  him  some  writing  whereby  he 
might  hold  the  same."  On  this  finding,  in  case  of  the  death 
of  either,  they  mutually  understood  the  property  was  to  be 
disposed  of  just  as  the  law  would  dispose  of  it  if  it  were  his 
property.  All  the  findings  of  the  master  leave  the  property 
belonging  to  the  intestate  when  she  held  the  title  the  same 
as  it  did  when  Norton  held  it,  except  she  had  the  added 
right  to  first  have  his  notes  which  she  had  signed  paid  onat 
of  it.    This  change  could  be  made  by  parol. 
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These  views  render   a   decision  of  the  otherj^questions 
fiscassed  in  argument  unnecessary. 

The  pro  forma  decree  ts  reversed  and  cause  remanded  to  be 
proceeded  with  in  accordance  with  the  mandate  covering 
the  views  herein  expressed, 
Taft^  J.y  dissents. 


Samuel  Desany  vs.  Thomas  W.  Thorp. 
L.  F.  Wilbur,  assignee,  vs.  Thomas  W.  Thorp. 

January  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Munson  and  Start,  JJ. 

Attachfiunt  no  Waiver  of  Lien—Pendency  of  Action  no  Bar  to  Sale  under 
Lien — Return  of  Sale  Amended— Election  of  Remedies— Reservation  of 
Lien  on  Products— Requisites  of  Vendor's  Lien— Increase  when  Held  by 
Lien— Sufficiency  of  Description— Peaceable  Entry-Rights  of  Assignee 
in  Insolvency— Wood  and  Lumber  Cut  by  Mortgagor— Creditor* s 
Liability  for  Acts  of  Officer—  V,  S.  20^. 

A  mortgagee  or  lien-holder  is  not  debarred  from  pursuing  his  remedies 
mder  the  security  by  the  fact  that  he  has  caused  the  encumbered 
fnroperty  to  be  attached  in  an  action  at  law,  nor  by  the  fact  that  the 
action  is  still  pending. 

The  court  may  permit  an  officer  to  amend  his  return  of  sale  on  a  chattel 
mortgage  by  including  therein  the  proceeds  of  property  inadvertently 
omitted  or  applied  upon  another  security  between  the  same  parties,  no 
rights  of  others  hairing  intervened. 

A  mortgagee  of  personal  property  is  not  debarred  from  pursuing  his 
remedy  by  sale  under  the  mortgage,  merely  because  he  has  prayed  for  a 
foreclosure  against  the  same  property  in  a  petition  to  foreclose  a  real 
estate  mortgage  securing  the  same  debt. 

A  grantor  may  reserve  the  crops  to  be  thereafter  grown  upon  the  land 
conveyed,  as  security  for  the  purchase  money,  but  a  reservation  of  "all 
the  crops,  produce  and  products  raised  or  grown  hereafter  on  said 
premises,"  does  nor  cover  the  increase  of  stock  placed  upon  the  farm,  for 
the  increase  cannot  be  held  as  the  produce  or  product  of  the  realty. 

Neither  does  such  a  resenration  hold  the  butter  produced  upon  the  farm. 
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In  a  deed  of  real  estate  certain  personal  property  was  included  and  such 
words  employed  as  wonld  create  a  vendor's  lien  thereon  as  between  the 
parties,  and  the  deed  was  dnly  recorded.  Held^  that  the  lien  was  of  no 
effect  as  against  attaching  creditors  without  notice,  because  not 
evidenced  by  a  writing  signed  by  the  purchaser,  and  not  affording  such 
record  notice  as  the  law  contemplates. 

The  vendor's  right  under  such  a  lien  to  take  possession  of  the  property  or, 
in  case  of  stock,  of  the  increase  thereof,  depends  upon  his  doing  so  before 
attachment  or  insolvency  proceedings. 

A  description  of  property  in  a  chattel  mortgage  as  '^eighteen  cows,  three 
yearling  heifers  and  five  heifer  calves,"  is  sufficient  when  it  appears  that 
the  mortgagor  owned  no  others  of  the  same  description. 

A  mortgagee  of  animals  cannot  hold  the  increase  thereof,  not  in  the  womb 
at  the  time  when  the  mortgage  is  given,  as  against  third  persons,  afier 
the  period  of  nurture  has  passed,  without  taking  it  into  possession. 

The  defendant's  entry  and  taking  possession  of  the  real  and  personal 
property,  as  mortgagee,  in  the  manner  found  by  the  connty  court,  is 
held  to  have  been  peaceable  and  lawful. 

A  mortgagee  of  personal  property  caused  it  to  be  attached  by  copy  in  the 
town  clerk's  office;  soon  after  which  the  mortgagor  filed  his  petition  in 
insolvency.  The  mortgagee  then  took  actual  possession.  The  mortgagor 
having  been  afterwards  adjudged  an  insolvent  upon  said  petition,  it  was 
held  that  the  assignee's  title  related  back  to  the  filing  of  the  petition,  so 
that  the  actual  possession  was  ineffectual,  and  that  the  attachment  by 
copy  was  unavailing,  being  dissolved  by  the  insolvency  proceedings. 

Under  V.  S.  2098  the  assignee  takes  all  the  propert}'  which  could  have  been 
taken  on  an  execution  against  the  debtor  at  the  time  the  petition  was 
filed. 

Lumber  and  stove-wood  cut  by  the  mortgagor  upon  the  mortgaged 
premises,  after  condition  broken,  to  be  used  in  repairing  the  fences  and 
buildings  and  keeping  fires  upon  the  place,  belong  to  the  mortgagee, 
subject  only  to  the  mortgagor's  right  to  use  them  for  the  purposes 
named,  and  cannot  be  diverted  from  such  use  by  the  mortgagor,  or  by 
his  assignee  in  insolvency. 

The  mere  exchange  of  a  mortgaged  article  for  another  of  the  same  kind, 
although  made  by  the  mortgagor  with  the  consent  of  the  mortgagee, 
does  not  subject  the  new  article  to  the  mortgage. 

Kelsey  v.  Kendall,  48  Vt.  24,  distinguished. 

A  mortgagee  is  not  necessarily  liable  in  trover  for  a  wrongful  sale,  by  an 
officer,  under  the  mortgage.  Whether  he  is  liable  depends  upon  the 
instructions,  and  if  no  specific  instructions  are  given,  the  officer  is 
directed  to  do  only  what  the  mortgage  itself  authorizes. 

In  such  a  case  the  mortgagee  does  not  become  a  wrong-doer  by  accepting 
the  proceeds  of  the  sale,  unless  it  be  with  full  knowledge  of  the  fkcts, 
and  such  knowledge  will  not  be  presumed  merely  because  the  officer  has 
made  a  return  of  his  doings  upon  the  mortgage  and  filed  it  in  the  town 
clerk's  office  as  required  by  law. 
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The  cases  were  tried  together.  The  first  is  trover  with  a 
cof^t  in  trespass ;  the  second,  trover  in  two  cotmts.  Flea, 
the  geiMrral  issue  in  each  case.  Trial  by  court  at  the 
September  Term,  1896,  Chittenden  County,  Tyler^  J., 
presidixig.  Judgment  for  the  plaintiff  in  each  case.  Bot^i 
parties  excited. 

The  court  Ibnnd  the  following  facts :  The  defendant  was 
appointed  guardian  unto  George  H.  Thorp  in  June,  1894. 
April  21,  1884,  George  H.  Thorp  had  conveyed  to  the 
plaintiff  Desany  a  farm  of  one  hundred  acres  by  a  deed 
which  contained  the  following  clause,  ''also  thirteen  cows, 
all  the  sugar  tools,  farming  tools,  and  dairy  tools,  condi- 
tionally. The  said  Thorp  reserves  the  ownership  and 
control  of  all  said  personal  property,  and  all  of  the  crops, 
produce  and  products  raised  or  grown  hereafter  on  said 
premises,  until  two  thousand  dollars  of  said  notes,  given  for 
the  purchase  money  secured  by  mortgage  on  said  premises, 
is  paid."  On  the  same  day  Desany  mortgaged  to  said 
George  H.  Thorp  the  same  real  estate  to  secure  twenty-seven 
notes  amounting  to  four  thousand  five  hundred  seventy- 
eight  doUars.  On  the  same  day  Desany  placed  on  the  farm 
five  other  cows  which  he  owned  and  gave  said  George  H.  a 
chattel  mortgage  thereon  to  secure  a  part  of  said  notes. 

February  1,  1889,  Desany  gave  to  said  George  H.  Thorp  a 
chattel  mortgage  upon  ''eighteen  cows,  three  yearling 
heifers,  five  heifer  calves"  and  some  other  personal  property 
to  secure  some  of  said  notes. 

The  interest  upon  said  mortgage  debt  was  paid  to  April 
21, 1896,  but  a  portion  of  the  principal  secured  by  each  of 
said  mortgages  was  overdue  and  unpaid  at  the  time  of 
the  proceedings  in  question.  The  two  thousand  dollars 
mentioned  in  the  reservation  of  the  lien  had  not  been  paid. 

April  6,  1896,  the  guardian  brought  a  suit  in  assumpsit 
against  Desany  on  the  mortgage  debt  and  caused  all  his 
attachable  property  including  what  was  afterwards  taken 
under  the  lien  and  chattel  mortgage,  to  be  attached  by  copy 
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in  the  town  clerk's  office,  but  without  moving  any  part 
thereof.  Service  of  said  writ  was  completed,  and  the  suit  is 
now  pending.  Desany  filed  his  voluntary  petition  in 
insolvency,  April  13,  1896,  before  eleven  o'clock  in  the 
forenoon.  The  defendant  had  no  notice  of  the  filing  of  said 
petition.  On  the  same  day  in  the  afternoon  the  guardian 
caused  notices  to  be  posted  by  a  deputy  sheriff  advertising 
the  property  described  in  the  chattel  mortgage  of  February 
1,  1889,  for  sale  thereunder,  and  caused  written  notice 
thereof  to  be  given  to  said  Desany.  April  23,  1896,  the 
guardian  took  possession  of  said  mortgaged  farm  and  all 
the  personal  property  thereon  that  is  described  in  the  officer's 
retumof  sale,  and  of  such  forage  and  grain  as  was  necessary 
to  keep  the  live  stock  on  said  farm  from  that  date  to  June 
8th. 

April  28,  1896,  Desany  was  adjudged  insolvent,  and  the 
plaintiff  Wilbur  became  his  assignee  and  received  the 
conveyance  of  the  insolvent's  real  and  personal  estate. 
On  the  same  day  the  guardian  brought  his  petition  of 
foreclosure  against  Desany  and  Wilbur,  which  was  served 
on  them  May  2, 1896,  to  foreclose  the  real  estate  mortgage. 
Said  petition  also  sought  the  foreclosure  of  the  defendant's 
interest  in  the  personal  property  reserved  in  the  original 
deed,  including  the  products  of  the  farm,  the  increase  of  the 
original  thirteen  cows,  and  other  live  stock  grown  on  the 
farm.  May  25,  1896,  he  caused  notices  of  a  sale  under  the 
lien  in  the  deed  to  be  posted  by  the  same  deputy  sheriff  who 
had  advertised  the  sale  under  the  chattel  mortgage.  Said 
deputy  made  a  return  showing  that  the  sale  took  place 
pursuant  to  the  above-mentioned  notices,  without  distin- 
guishing between  the  notice  under  the  chattel  mortgage  and 
that  under  the  lien.  He  had  adjourned  from  time  to  time 
the  sale  under  the  chattel  mortgage,  so  that  the  sale  on  the 
mortgage  and  the  sale  on  the  lien  were  duly  advertised  to 
occur  at  the  same  time  and  place.  At  the  sale  the  officer  did 
not  state  to  the  bidders  that   he  was  selling  under  any 
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particiilar  lien,  mortgage  or  right,  but  sold  it  without 
comment  in  that  regard.  The  sale  occurred  June  8, 1896. 
All  the  cows  and  other  cattle  thus  sold  at  auction  were 
descendants  in  female  line  of  the  original  thirteen  cows 
reserved  in  the  deed  from  Thorp  to  Desany  and  of  the  five 
cows  covered  by  the  mortgage  of  the  same  date,  except 
three  cows  and  one  calf  which  had  been  afterwards  brought 
to  the  farm  by  Desany. 

When  Desany  gave  the  chattel  mortgage  of  1889  he  had 
but  eighteen  cows,  three  yearling  heifers  and  five  heifer 
calves,  the  numbers  therein  named.  None  of  the  property 
taken  was  the  actual  property  reserved  in  the  original  lien, 
except  what  was  covered  by  the  chattel  mortgage  of  1889. 
Five  of  the  cows  sold  were  in  the  chattel  mortgage  of  1889, 
to  veit,  the  two  cows  returned  as  sold  under  the  chattel 
mortgage,  the  cow  omitted  which  was  sold  to  Cahill,  the 
cow  returned  under  the  lien  as  the  Jersey  cow  sold  to  Shiner 
and  the  cow  returned  as  sold  under  the  lien  to  Atchinson. 
The  bay  mare  was  bred  by  Desany  on  the  farm,  from  a  mare 
which  he  bought  elsewhere,  and,  with  another  horse, 
constituted  his  team  which  was  of  less  value  than  two 
hundred  dollars  and  claimed  by  him  as  exempt.  The  four 
shoats  were  purchased  by  Desany  in  the  fall  of  1895  and 
afterwards  kept  on  the  farm.  The  timber,  stove- wood,  oats, 
com,  potatoes,  sugar,  butter  and  pork,  taken  and  sold,  were 
all  produced  on  the  farm.  The  stove- wood  was  cut  and 
prepared  to  support  the  fires  in  the  house  on  the  farm  and 
the  lumber  was  cut  for  the  purpose  of  repairs.  The  original 
mowing  machine,  which  was  among  the  farming  tools 
reserved  in  the  deed  from  Thorp  to  Desany  and  also  included 
in  the  mortgage  of  February  1,  1889,  was  exchanged  by 
Desany  in  June,  1890,  for  the  machine  sold  at  auction,  the 
old  one  being  valued  in  exchange  at  five  dollars  and  the  new 
one  at  forty-five  dollars.  George  H.  Thorp  consented  to 
this  arrangement  and  signed  a  note  with  Desany  for  the 
diflerence,  and  the  new  machine  was  kept  and  used  on  the 
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farm.  The  note  was  paid  by  Desany.  The  bay  mare,  oxie  of 
said  cows  subsequently  purchased  and  brought  to  said  farm 
by  Desany,  and  one  of  said  shoats,  together  with  the  other 
articles  for  which  Desany  claimed  to  recover,  were  selected 
by  him  with  the  consent  of  the  assignee  as  exempt. 

The  manner  of  taking  possession  was  as  follows :  The 
guardian  went  to  the  house  in  Desany's  absence  and  was 
admitted  alone  and  without  force,  by  a  boy  eighteen  years 
old  who  was  at  work  for  Desany.  The  guardian  was  blind 
and  at  his  request  was  led  into  the  house  by  the  boy,  who 
was  not  aware  of  his  purpose.  The  guardian's  son,  Ira,  a 
deputy  sheriff,  who  had  driven  his  father  to  the  premises, 
was  sitting  in  his  wagon  in  the  highway  in  front  of  the 
house.  The  guardian  notified  the  boy  that  he  had  taken 
possession  and  sent  him  away,  after  permitting  him  to  pack 
and  remove  his  effects.  He  then  caused  the  household  effects 
of  Desany  to  be  removed  to  the  wood-shed  by  two  men 
besides  Ira,  whom  he  had  employed  for  that  purpose,  but 
who  were  not  present  when  he  took  possession,  though  they 
were  stationed  within  calling  distance.  The  bay  mare, 
harness  and  wagon  which  had  been  left  by  the  boy  at  a 
neighbor's  about  half  a  mile  away  were  also  taken  into  ihe 
guardian's  possession. 

It  appeared  that  at  the  sale  the  officer  sold  a  cow  to 
Cahill  for  $20.25  which  was  by  mistake  left  out  of  the 
return,  although  the  price  was  reckoned  into  the  proceeds, 
and  that  the  officer  intended  to  return  the  cow  as  sold  under 
the  chattel  mortgage.  The  court  allowed  him  to  amend  his 
return  accordingly.  It  was  the  intent  of  the  officer  to 
return  as  sold  under  the  chattel  mortgage  the  cows  sold  to 
Shiner  and  Atchinson,  but  by  mistake  they  were  returned  as 
sold  under  the  lien,  the  officer  failing  to  identify  them  as 
cows  covered  by  the  mortgage.  The  court  permitted  the 
officer  to  amend  his  return  to  conform  with  his  intention  in 
this  respect. 

Upon  the  foregoing  facts  the  court  held  that  the  defendant 
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at  die  time  of  the  auction  sale  bad  no  title  to,  or  lien  upon, 
any  of  the  property  sold,  by  virtue  of  the  reservation  in  the 
deed,  nor  by  his  taking  possession  on  April  23,  1896;  and 
tiuct  he  had  no  title  to,  or  lien  upon,  any  of  the  products  of 
the  iarm,  nor  to  the  increase  of  the  live  stock  as  against  the 
plaintiff  assignee;  but  that  he  could  hold  the  personal 
property  described  in  the  mortgage  of  February  1, 1889,  in 
existence  and  sold  at  the  time  of  the  auction,  but  not 
property  substituted  therefor,  like  the  mowing  machine. 

The  other  facts  and  rulings  are  sufficiently  stated  in  the 
opinion. 

L,  F.  Wilbur  and  Charles  T.  Barney  for  the  plainti£&. 

I.  In  the  case  of  Wilbur,  assignee,  the  county  court 
correctly  rendered  judgment  for  all  the  property  in  the 
plaintiff's  specification  which  was  not  mentioned  in  the 
chattel  mortgage  of  February  1,  1889. 

(1)  The  mortgagee,  under  a  chattel  mortgage,  has  no 
right  to  the  increase  of  animals  beyond  the  period  of 
nurture,  unless  the  increase  is  mentioned  in  the  mortgage. 
Enrighi  v.  Dodge,  64  Vt.  502 ;  and  not  then  unless  he  takes 
possession  before  the  rights  of  third  parties  have  attached. 
In  re  Allen's  Estate,  65  Vt.  392. 

(2)  The  grantor  in  a  deed  of  real  estate,  not  executed 
and  recorded  as  a  chattel  mortgage,  cannot  reserve  a  lien 
upon  personal  property  included  in  the  deed,  nor  on  the 
increase  of  the  same,  nor  on  the  crops,  products  and  produce 
of  the  realty  thereafter  to  be  raised,  as  against  the  assignee 
in  insolvency  of  the  grantee.  Collender  Co,  v.  Marshall,  57 
Vt.  232;  Staj^ord  v.  Adatr,  57  Vt.  63;  Jones  v.  Richardson, 
10  Met.  481. 

(3)  The  assignment  related  back  to  the  filing  of  the 
petition.    V.  S.  2099. 

(4)  The  defendant  had  no  lien  upon  **the  crops,  product 
and  produce,"  because  there  was  no  compliance  with  the 
statute  relating  to  a  conditional  vendor's  lien.    V.  S.  2290. 
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(5)  The  crops  and  products  were  liable  to  attachment 
against  Desany  when  his  petition  was  filed.  Cooper  v.  Cole^ 
38  Vt.  185. 

II.  The  action  of  the  defendant  in  taking  possession  of  the 
property  on  the  23d  of  April  was  unlawful  and  a  conyersion 
Smith  V.  Wood,  63  Vt.  534;  Roberts  v.  Hunt,  61  Vt.  612. 
The  possession  was  not  taken  by  an  officer,  but  by  the 
defendant  himself.  The  statutory  method  of  foreclosing 
under  a  chattel  mortgage  is  exclusive. 

III.  The  chattel  mortgage  of  February  1,  1889,  so  far  as 
it  relates  to  the  live  stock,  is  void  for  insufficient  description. 
It  does  not  state  where  the  animals  were  kept  or  in  whose 
possession,  nor  does  it  appear  from  the  mortgage  that  they 
were  all  of  the  kind  named  which  the  mortgagor  owned. 
Huse  v.  Estabrooks,  67  Vt.  223;  Parker  v.  Chase,  62  Vt. 
206 ;  Jones  on  Ch.  Mtg.  §  55. 

IV.  The  defendant  attached  all  of  the  personal  property 
included  in  the  real  estate  deed  of  1884  and  in  thechattd 
mortgage  of  1889,  so  far  as  it  was  in  existence,  and  all  the 
increase  and  products  of  the  same  and  of  the  farm,  in  an 
action  against  Desany  upon  the  same  debt  for  which  the 
different  securities  were  given;  and  he  is  still  prosecuting 
that  action.  He  also  proceeded  to  sell  under  the  chattel 
mortgage  and  to  foreclose  on  his  real  estate  mortgage,  and 
in  the  latter  proceeding  prayed  for  a  foreclosure  of  the  lien 
reserved  in  the  real  estate  deed. 

(1)  By  the  attachment  the  defendant  elected  between  two 
inconsistent  remedies.     White  v.  White,  68  Vt.  161. 

(2)  The  attachment  was  a  waiver  of  the  mortgage  and 
lien.    Evans  v.  Warren,  122  Mass.  303. 

(3)  The  attempt  to  foreclose  the  lien  in  chancery  was  a 
waiver  of  the  right  to  proceed  by  sale.  Whtttng  v.  Adams, 
66  Vt.  679.  The  right  to  redeem  vested  in  the  land  and 
crops  together,  and  the  two  could  not  be  separated. 

(4)  The  only  legal  course  open  to  the  defendant,  after  the 
filing  of  the  petition  in  insolvency,  was  to  require  a  sale 
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under  tbe  order  of  the  court  of  insolvency.  V.  S.  2076.  The 
assignee  had  the  same  right  but  was  deprived  of  it  by  the 
conduct  of  the  defendant. 

(5)  The  taking  of  the  chattel  mortgage  of  1889  extin- 
guished the  lien  reserved  in  the  conditional  deed  of  1884  so 
fax  as  it  applied  to  the  same  property.  Howard  v.  Wiiters^ 
60  Vt.  578. 

V.  It  was  error  to  allow  the  officer  to  amend  his  returns 
on  the  lien  and  mortgage.  His  returns  when  made  and 
recorded  were  conclusive. 

In  the  case  of  Desany  v.  Thorp^  the  plaintiff  seeks  to 
recover  for  his  exempt  property,  selected  by  him  with  the 
consent  of  the  assignee. 

(1)  The  mare,  cow,  hog,  hens  and  turkeys,  of  the  value 
of  $91.50,  were  property  upon  which  the  defendant  never 
had  any  claim.  The  butter  belonged  either  to  the  plaintiff 
or  to  the  assignee  and  became  the  plaintiff's  at  least  by  his 
arrangement  with  the  assignee.  The  wood  and  lumber  were 
cut  for  use  on  the  place  and  belonged  to  the  plaintiff. 

(2)  The  plaintiff  was  entitled  to  his  exemptions  notwith- 
standing the  attempt  to  reserve  a  lien  in  the  deed  of  1884. 

(3)  If  the  plaintiff  is  not  entitled  to  the  wood  and  lumber 
he  can  hold  it  by  the  assignee's  consent,  for  the  defendant 
has  no  right. 

J.J.  Monahan  and  W.  H,  Bliss  for  the  defendant. 

I.  As  to  the  cow  and  hog,  their  growth  was  a  product  of 
the  farm,  and  the  defendant  was  the  owner  of  such  growth, 
and  at  least  a  tenant  in  common  with  Desany  in  these 
animals;  and  it  not  being  found  that  the  animals  were 
destroyed,  trespass  and  trover  will  not  He  for  their  taking 
and  sale.  Lewis  v.  Clark,  59  Vt.  363.  The  mare  was  a 
product  of  the  farm.  So  were  the  butter  and  sugar.  The 
com,  oats  and  potatoes  were  held  by  the  lien  as  crops.  The 
lien  was  undoubtedly  good  as  to  the  crops  against  all  the 
world,  and  it  must  equally  extend  to  animals  "raised  or 
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grown  on  said  premises,"  and  to  the  butter  and  sttgar 
produced  thereon,  unless  the  court  reads  the  words,  ''produce 
and  products,"  out  of  the  reservation.  "Crops"  would 
have  been  sufficient  unless  the  parties  meant  to  include 
"produce  and  products"  of  this  nature.  The  rule  in  tiiis 
State  is  that  such  reservations  are  valid  as  well  in  a  deed  as 
in  a  lease  and  are  not  conditional  sales  requiring  a  written 
memorandtim  signed  by  the  purchaser.  Batchelder  v\J^nness^ 
59  Vt.  104;  Darling  v.  Robbtns,  60  Vt.  347;  McCole  v. 
Vamum,  64  Vt.  163.  In  Van  Hoozer  v.  Cory,  34  Barb.  % 
it  was  held  that  the  expected  products  of  a  dairy  and  farm 
were  the  subject  of  a  grant  as  being  potentially  in  existence. 
And  Conderman  v.  Smith,  41  Barb.  404,  is  to  the  same 
eflfect.  In  Lhstrici  of  Columbia  v.  Oyster,  4  Mackey  285, 
butter  and  eggs  were  held  to  be  produce  although'  not 
directly  the  produce  of  the  soil.  So  in  The  Mayor  v.  Dairis, 
6  Watts  and  Serg.  279,  "swine,  horses,  neat  cattle,  sheep, 
manure,  cord  word,  hay,  and  many  other  things  not  more 
savory,"  are  held  to  be  "strictly  produce  of  the  farm." 

II.  The  entry  and  taking  possession  were  lawful.  Fuller 
V.  Eddy,  49  Vt.  11 ;  Hamblet  v.  Bliss,  55  Vt.  535. 

III.  The  mowing  machine  was  subject  to  the  mortgage. 
Kelsey  v.  Kendall,  48  Vt.  24. 

IV.  The  lumber  and  wood  belonged  to  the  mortgagee. 
Langdon  v.  Paul,  22  Vt.  205;  Mason  v.  Gray,  36  Vt.  311. 

V.  It  is  exceedingly  doubtful  whether  under  our  insolvent 
law  the  assignee  has  any  greater  rights  than  the  insolvent. 
Staj^ord  v.  Adair,  57  Vt.  63 ;  Gilbert  v.  Vail,  60  Vt.  261 ; 
Rogers  V.  Heath,  62  Vt.  101.  But  if  any  such  greater  rights 
would  otherwise  have  been  gained  by  the  assignee,  they 
Were  defeated  by  the  defendant's  prior  possession,  which 
related  back  to  the  original  reservation  and  was  not  in 
contravention  of  the  insolvent  law.  Child  v.  Allen,  33  Vt. 
476 ;  Bumham  v.  Marshall,  56  Vt.  365 ;  Peabody  v.  Landon^ 
61  Vt.  318;  Moses  v.  Rogers,  62  Vt.  84;  Rice' s  Assignees  v. 
Hulett,  63  Vt.  321. 
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MuNSON,  J.  These  cases  were  heard  together.  Thorp,  the 
defendant  in  both  suits,  held  against  Desany,  the  plaintiff  in 
the  first  suit,  a  real  estate  mortgage,  two  chattel  mortgaged, 
and  a  lien  reserved  upon  the  transfer  of  certain  personal 
ptopert J  in  a  real  estate  conveyance ;  and  after  conditions 
btoken  he  brought  suits  of  foreclosure  and  attachment,  and 
tool:  possession  of  both  the  real  and  personal  property,  and 
had  certain  personal  property  sold  under  the  lien  and  the 
second  chattel  mortgage.  Wilbur,  the  plaintiff  in  the  second 
suit,  is  Desany's  assignee  in  insolvency.  The  cased  will  be 
considered  together. 

The  attachment  placed  upon  the  personal  property  covered 
that  afterwards  taken  on  the  reserved  lien  and  the  second 
chattel  mortgage.  This  attachment  was  dissolved  by  the 
proceedings  in  insolvency,  but  the  suit  was  entered  in  court 
and  is  still  pending.  The  attachment  did  not  debar  the 
creditor  fi-om  pursuing  his  remedies  under  the  lien  and  the 
chattel  mortgage.  Reed  v.  Starkey,  69  Vt.  200.  See  Tilton 
V.  AfUler,  34  Vt.  576 ;  Brigham  v.  Avery,  48  Vt.  602.  Nor 
docs  the  pendency  of  the  suit.  It  can  proceed  to  judgment 
only  by  leave  of  the  court  of  insolvency  and  for  the  purpose 
of  determining  the  amount  due.    V.  S.  2071. 

The  property  was  disposed  of  at  a  sale  duly  advertised  to 
take  place  under  both  the  lien  and  the  mortgage,  and 
without  any  statement  confining  the  disposal  of  a  given 
article  to  either  security.  The  court  could  properly  permit 
the  officer  to  amend  his  return  on  the  mortgage  by  including 
the  cow  inadvertently  omitted  and  the  two  cows  returned 
as  sold  under  the  lien.  Nothing  affecting  the  insolvent 
estate  unfavorably  has  been  done  or  omitted  by  reason  of 
tiiese  errors,  and  no  rights  of  other  parties  have  intervened. 

The  fact  that  the  defendant,  in  his  foreclosure  of  the  real 
ditate  mortgage,  petitioned  also  for  a  foreclosure  of  all  the 
personal  property  claimed  by  virtue  of  the  reserved  lien,  did 
not  defeat  his  right  to  proceed  at  law.  His  different 
proceedings  did  not  stand  upon  inconsistent  grounds;  and 
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any  remedy  available  in  the  foreclosure  suit  is  waived  on 
'  argument  herein. 

It  is  held  in  this  State  that  a  grantor  may  reserve  the 
crops  to  be  thereafter  grown  upon  the  land  conveyed,  as 
security  for  the  purchase  money.  BcUchelder  \.Jenness^  59 
Vt.  104 ;  Darltng  v.  Robbtns,  60  Vt.  347.  The  reservation  in 
this  case  is  of ''all  the  crops,  produce  and  products  raised  or 
grown  hereafter  on  said  premises";  and  the  defendant  claims 
that  this  covers  the  increase  of  all  stock  plaxred  upon  the 
farm.  But  we  think  the  increase  of  stock  cannot  be  held  as 
the  produce  or  product  of  the  realty.  A  reservation  of 
crops  is  sustained  on  the  ground  that  they  are  potentially  in 
the  land,  but  animals  are  not  the  direct  product  of  the  soil. 
If  the  defendant  has  any  title  to  the  animals  raised  on  the 
farm,  it  must  be  as  the  increase  of  stock  of  which  he 
remained  the  owner. 

In  the  deed  which  the  plaintiff  received  of  the  farm  there 
was  also  a  conveyance  of  thirteen  cows  and  other  personal 
property,  conditionally,  the  grantor  reserving  the  ownership 
and  control  of  the  property.  The  words  here  employed  are 
such  as  create  a  conditional  vendor's  lien.  This  reservation 
of  chattels,  while  good  as  between  the  parties,  was  of  no 
effect  as  against  attaching  creditors  without  notice,  because 
not  evidenced  by  a  writing  signed  by  the  purchaser,  and  not 
affording  such  record  notice  as  the  law  contemplates.  So 
the  defendant's  right  to  the  articles  reserved  and  returned  as 
sold  under  the  lien  depends  upon  the  question  of  possession. 

The  defendant  also  claims  to  hold  the  increase  of  the 
stock  upon  which  this  lien  was  reserved.  The  defendant 
remained  the  general  owner  of  the  property;  French  v. 
Osmer,  67  Vt.  427 ;  and  as  long  as  the  conditional  vendee^s 
title  remained  unperfected,  he  had  the  same  right  to  the 
increase  that  he  had  to  the  original  animals ;  for  the  progeny 
of  animals  belongs  to  the  owner  of  the  female.  But  as  the 
lien  was  good  only  as  between  the  parties,  the  vendor's 
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ri^t  to  tke  increase,  as  well  as  to  the  original  animals, 
depended  upon  a  seasonable  taking  of  possession. 

The  mortgage  of  1889  covers  eighteen  cows,  three 
yearling  heifers  and  five  heifer  calves.  The  case  shows  that 
at  the  time  this  mortgage  was  given  the  mortgagor  had  but 
eighteen  cows,  three  yearling  heifers  and  five  heifer  calves. 
In  Huse  v.  Estdbrooks,  67  Vt.  223,  a  description  of  animals 
by  sex  and  age  only  was  held  insufficient  where  there  was 
no  finding  that  the  mortgagor  did  not  own  other  animals  of 
the  same  description.  But  we  think  such  a  description,  and 
even  a  designation  of  so  many  cows,  ought  not  to  be  held 
insufficient  when  it  appears  that  the  mortgagor  owned  no 
others  of  the  description  given.  The  plaintiffs  make  no 
question  as  to  the  sufficiency  of  the  remainder  of  the 
description,  so  we  give  the  matter  no  examination. 

Assuming  that  the  chattel  mortgage  gave  the  defendant  a 
title  to  the  increase  of  the  mortgaged  animals  that  was 
good  as  against  the  debtor,  the  defendant  could  not  hold 
such  increase  as  against  third  persons,  after  the  period  of 
nurture  had  passed,  without  taking  it  into  possession. 
Emngkt  v.  Dodge,  64  Vt.  502.  It  appears  then  that  as  far 
as  the  increase  is  concerned  the  defendant's  right  under  the 
mortgages,  as  well  as  his  right  under  the  lien,  depends  upon 
the  question  of  possession. 

There  was  nothing  in  the  manner  in  which  the  defendant 
took  possession  of  the  property  to  deprive  him  of  the  rights 
which  ordinarily  follow  possession.  The  entry  was  peaceable 
and  lawful.    Fuller  v.  Eddy,  49  Vt.  11. 

The  attachment  of  the  property  prior  to  the  filing  of  the 
insolvency  petition,  by  leaving  a  copy  in  the  town  clerk's 
office,  afforded  no  support  to  the  defendant's  title.  The 
property  was  taken  into  actual  possession  on  the  23d  of 
April,  which  was  after  the  petition  was  filed,  but  before  the 
adjudication  of  insolvency.  The  title  of  the  assignee  relates 
back  to  the  time  of  the  filing  of  the  petition.  Piatt  v. 
GmHnental  Ins.  Co.,  62  Vt.  166.     At  that  time  the  debtor 
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was  in  possession  of  all  the  property  of  which  the  defendant 
required  possession  to  perfect  his  right.  If  a  creditor 
without  notice  had  then  levied  an  execution  upon  it,  he 
would  have  held  it  against  the  defendant's  lien  asd 
mortgage.  It  follows  that  the  assignee  will  bold  it  under 
his  deed  of  assignment.  The  assignee  takes  all  the  property 
which  could  have  been  taken  on  an  execution  against  the 
debtor  at  the  time  the  petition  was  filed.  V.  S.  2098; 
Collendet  Co.  v.  Marshall^  57  Vt.  232;  Rice's  Assignees  v. 
HuUtt,  63  Vt.  321. 

The  horse,  cow  and  hog,  claimed  by  the  debtor  under  the 
exemption,  were  not  a  part  of  the  incumbered  stock,  and 
were  properly  included  in  the  Desany  judgment.  The  oats, 
potatoes,  com,  beans  and  sugar,  were  held  by  the  lien,  and 
none  of  them  should  have  been  included  in  either  judgment. 
The  butter  was  not  so  held,  and  not  being  exempt,  it  should 
have  been  excluded  from  the  Desany  judgment,  and  included 
in  that  of  the  assignee.  The  lumber  cut  for  the  repair  of 
buildings  and  fences  should  not  have  been  included  in  the 
assignee's  judgment.  The  implied  license  under  which  it 
was  cut  devoted  it  to  a  specific  purpose,  and  it  could  not  be 
diverted  from  that  purpose  either  by  the  mortgagor  or  his 
creditors.  Nor  should  the  stove- wood  have  been  included  in 
the  Desany  judgment.  The  debtor's  right  to  it  was  confined 
to  its  use  on  the  place.  Subject  to  that  right,  it  was  the 
property  of  the  mortgagee.  The  defendant  concedes  that 
the  hayrack  is  properly  included  in  the  Desany  judgment. 
It  is  not  necessary  to  inquire  whether  articles  were 
improperly  omitted  from  that  judgment,  for  the  plaintiffs 
exceptions  were  waived  on  the  argument. 

There  seems  to  be  some  uncertainty  in  the  designation  of 
one  or  more  of  the  cows,  but  as  the  court  ruled  that  the 
defendant  could  hold  the  property  covered  by  the  mortgage 
•  of  1889  we  assume  that  no  cows  covered  by  that  mortgage 
arc  included  in  the  assignee's  judgment.  The  live  stock  not 
specified   in   that   mortgage,  and  the  item  of  pork,  were 


Vt.J  DBSANY    V.  THORP.  45 

properly  included  in  the  judgment  for  the  reasons  before 
stated.  The  mowing  machine  was  properly  included.  It 
was  one  taken  in  exchange  for  the  one  mortgaged,  with  the 
consent  of  the  mortgagee,  but  the  findings  are  not  sufficient 
to  subject  it  to  the  lien.  Kelsey  v.  Kendall,  48  Vt.  24. 
No  claim  is  made  but  that  the  syrup  barrel  is  properly 
included,  and  we  leave  the  item  without  consideration.  The 
buggy  wagon  and  driving  harness  were  covered  by  the 
mortgage  of  1884.  No  question  is  made  as  to  the  sufficiency 
of  their  description.  The  officer  advertised  the  property 
under  both  mortgages,  but  he  sold  only  under  the  mortgage 
of  1889.  It  is  not  necessary  to  consider  whether  the  officer 
could  justify  the  sale.  There  might  be  a  wrongful  sale  by 
the  officer  without  the  mortgagee  being  liable  in  trover. 
Hyde  v.  Cooper,  26  Vt.  552.  It  appears  that  the  mortgagee 
placed  the  papers  in  the  hands  of  the  officer  without  giving 
him  any  specific  instructions.  So  there  was  no  direction  to 
do  anything  that  the  mortgages  did  not  authorize.  Nor 
can  the  mortgagee  be  held  to  have  become  a  wrongdoer  by 
ratification.  If  the  case  is  one  where  an  acceptance  of  the 
avails  might  amount  to  a  ratification,  it  could  only  be  upon 
an  acceptance  with  full  knowledge  of  the  facts.  There  is  no 
finding  that  the  mortgagee  had  this  knowledge,  and  he 
cannot  be  prestuned  to  have  ascertained  it  from  the  return 
upon  his  mortgage,  for  the  officer  was  required  to  file  that 
in  the  town  clerk's  office.  So  these  articles  were  improperly 
included  in  the  judgment. 

Judgments  reversed,  and  judgment  in  Desany  v.  Thorp 

for  $^2.^0y  and  judgment  in  Wilbur  v.  Thorp  for 

$304,60. 
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W.  E.  Thorp  vs.  Thomas  W.  Thorp,  et  al. 

October  Term,  1897. 

Present:   Ross,  C.  J.,  Taft,  Rowbll,  Tylbr,  Munson,  Stakt  and 

Thompson,  JJ. 

Homestead— Conveyance  by  Husband, 

A  husband  owning  a  dwelling  house  and  snrronnding  land  and  occnpying 
the  same  as  a  home,  may  convey,  free  from  the  homestead  right,  a 
portion  of  snch  snrronnding  land,  provided  the  land  so  conveyed  is  not, 
and  has  not  been,  nsed  for  any  household  or  other  purposes  connected 
with  the  dwelling,  although  from  its  location  capable  of  being  so  ased, 
provided  also  he  leave  the  house  and  adjoining  lands  which  are  then 
being  so  used,  of  ample  value,  both  at  the  time  of  the  conveyance  and  at 
the  time  when  the  homestead  is  to  be  set  out,  to  give  his  widow  the  frill 
homestead  exemption. 

3o  fru:  as  use  or  keeping  is  determinative  of  the  location  of  the  land  used  in 
X)nnection  with  the  homestead,  the  acts  and  intention  of  the  husband 
are,  by  the  terms  of  the  statute,  controlling. 

Petition  to  foreclose  a  mortgage.  The  cause  came  on  for 
hearing  upon  the  pleadings  and  master's  report  at  the 
March  Term,  1897,  Chittenden  County.  Munsan,  Chan- 
cellor, rendered  a,  pro  forma  decree  in  accordance  with  the 
petitioner's  claim.    The  defendants  appealed* 

J,  J,  Monahan  and  W,  H,  Bltss  for  the  petitioner. 

L,  K  JViUmr  and  Elthu  B,  Taft  for  the  defendant  Lovisa 
A.  Thompson's  estate. 

It  is  immaterial  whether  all  of  the  Wheeler  purchase  was 
actually  used  for  household  purposes.  West  River  Bank  v. 
GaUy  42  Vt.  27-  The  homestead  was  in  the  entire  purchase. 
There  was  nothing  to  indicate  any  distinction  between  the 
different  parts.  The  premises  were  acquired  by  a  single 
purchase  and  were  never  separated,  and  the  presumption  is 
that  the  homestead  was  in  the  whole;  and  the  homestead 
right  of  the  wife  continues  until  set  out.     Harper  v.  Forbes^ 


Vt.]  THOHP    V.  THORP.  47 

15  Cal.  202;  Cook  v.  McChnsHan,  4  Cal.  23;  Stewart  v. 
Brand,  23  Iowa  477;  Tidd  v.  j2«z««,  52  N.  H.  341 ;  Noms 
T.  Moulton,  34  N.  H.  397;  Hubbell  v.  Canady,  58  lU.  425. 

The  husband  cannot  change  the  boundaries  of  his  home- 
stead by  mortgaging  a  part  of  it.  Goodrich  v.  Brown,  63 
Iowa  247. 

Ross,  C.  J.  This  is  a  petition  for  the  foreclosure  of  a 
mortgage.  The  petition  is  in  ordinary  form  and  claims  the 
right  to  foreclose  against  all  the  defendants.  When  the  bill 
was  brought  Lovisa  A.  Thompson  was  living  and  answered, 
claiming  that  she  had  a  homestead  in  the  premises  covered 
by  the  mortgage,  derived  under  the  law  through  her  late 
husband,  Homer  Thompson,  deceased.  She  has  since 
deceased  and  is  represented  by  the  executor  of  her  will. 
The  determinative  question  presented  by  the  pleadings  is, 
whether  she  had  a  homestead  in  the  premises,  against  the 
mortgage,  at  the  decease  of  her  husband.  If  she  had  such  a 
homestead  the  court  should  cause  it  to  be  set  out  by  metes 
and  bounds,  if  it  has  not  already  been  done  in  a  manner 
that  binds  the  orator.  If  she  had  no  such  right,  then  the 
orator  is  entitled  to  foreclose  his  mortgage  against  her  and 
against  her  estate.  Other  questions  have  been  argued,  but 
these  are  the  only  questions  raised  under  the  pleadings,  and 
the  only  questions  which  we  have  considered .  The  facts  found 
by  the  master,  relative  to  whether  Lovisa  A.  Thompson  had 
a  homestead  in  the  premises  covered  by  the  mortgage  sought 
to  be  foreclosed,  are,  mainly,  the  following.  In  March, 
1885,  her  husband,  Homer  Thompson,  purchased  the  French 
place,  upon  which  there  was  a  dwelling  house  and  bam,  for 
his  father  and  mother  to  live  upon.  He  then  had  a  farm 
where  he  resided  with  his  wife  and  where  their  home  then 
w^as.  In  March,  1886,  he  sold  his  farm,  his  wife  joining  in 
the  conveyance.  In  April,  1887,  he  purchased  the  Wheeler 
place,  and  in  May  began  building  the  store  covered  by  the 
mortgage,  on  the  southeasterly  end  of  the  lot.     This  place 


48  THORiP    V.  'HHORP.  [TO 

adjoined  the  French  place  on  the  southeast.    Both  places  are 

of  nearly  the  same  width.     There  was  a  dwelling  hou^  on 

the  Wheeler  place.     In  September  of  that  year  Thompson 

and  wife  moved  into  the  house  on  the  Wheeler  place  und 

continued  to  reside  there  until  June,  1892.     While  building 

the  store,  and  all  of  the  time  they  resided  in  the  Wheder 

house,  Thompson  used  the  barn  on  the  French  place  to  keep 

his  team,  a  cow  and  some  other  stock.    January  3, 1888,  he 

executed  the  mortgage  sought  to  be  foreclosed  to  secure  the 

payment  of  money  which  he  had  borrowed  and  used  to 

build  the  store.     He  then  owned  the  Wheeler  place  and  the 

French    place    free    from    incumbrance.      The    mortgaged 

premises  are,  in  the  mortgage,  described  as  bounded  *'on  the 

west  by  my  homestead."     It  is  found  that  Thompson  had 

never  used  the  premises  conveyed  by  the  mortgage  "for  any 

household  purposes,  or   any  purpose   connected  with  the 

home  or  dwelling,''  and  that  at  the  time  of  making  the 

conveyance,  "it  was  the  intent  of  Homer  Thompson  to  have 

his  homestead  in  the  Wheeler  house  and  the  adjacent  lands 

of  the  Wheeler   and   French   purchases  not  including  the 

mortgaged  premises."     The  Wheeler  house  and  the  lands 

adjacent,    of    the    Wheeler    and    French    purchases,     not 

including  the   house   on   the    French    place    occupied    by 

the  father   and   mother   of   Thompson,   nor  the   lot   and 

store    covered    by   the    mortgage,    were,    and    have  ever 

continued,  of  greater  value  than  the  homestead  exemption. 

Since  that  time  other  buildings  have  been  erected  on  these 

portions  of  the  Wheeler  and  French  purchases.     When  the 

mortgage  was  executed  the  upper  story  of  the  store  was 

finished  to  be  used,  and  was  used,  for  a  hall.    In  June,  1892, 

he  changed  it  into  a  tenement,  moved  into  it,  and  made  it 

his  home  to  the  time  of  his  death,  in  March,  1895.     His 

wife,  Lovisa  A.,  did  not  join  in  the  execution  of  the  mortgage 

of  the  store  and  lot.     The  store  stood  only  ten  fiset  from  the 

Wheeler  house,  and  the  lot  covered  by  the  mortgage  came 

practically  to  the  end  of  the  house.    These  facts,  for  the  first 
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time,  in  litigation  regarding  the  homestead,  bring  for 
consideration  whether  a  husband  who  owns  lands  sur- 
ronnding  the  house  which  he  occupies  with  his  family  for 
a  home,  which  together  with  the  house  are  of  greater  value 
than  the  homestead  exemption,  may  select  out  and  convey 
free  from  the  homestead  right,  a  portion  of  such  surrounding 
land  by  his  sole  deed,  provided  the  land  so  conveyed  had  not 
been,  and  was  not  then,  used  for  any  household  purposes,  or 
any  purpose  connected  with  the  home  or  dwelling,  although 
it  was  so  located  that  it  might  be  used  for  such  purposes ; 
and  provided  he  then  leaves  the  house  and  adjoining  lands, 
then  being  used  in  connection  with  the  dwelling  for  such 
purposes,  then  and  at  the  time  when  the  homestead  is  to  be 
set  out,  of  ample  value  to  give  his  widow  the  full  homestead 
exemption. 

V.  S.  2179  defines  the  homestead  exemption.  It  is 
created  for  a  housekeeper  or  head  of  a  family.  It  consists 
of  a  dwelling  house,  outbuildings  and  land  used  in 
connection  therewith,  not  exceeding  five  hundred  dollars  in 
value,  used  or  kept  by  such  housekeeper  or  head  of  a  family 
as  a  homestead.  It  exists  in  the  dwelling  house  and  out- 
buildings if  of  the  value  of  five  hundred  dollars,  and  if  they 
fall  short  of  that  value  the  land  used  in  connection  with 
them  must  be  added  to  make  up  the  deficiency.  Pease^ 
admr.,  v.  Shtrlock,  63  Vt.  622;  Haslie  v.  Kelley,  57  Vt.  293. 

The  housekeeper  or  head  of  a  family  need  not  own  the  fee 
of  the  premises.  It  exists  in  his  estate  therein,  either  in  an 
equitable  estate  or  an  estate  in  common.  Morgan  v.  Steams^ 
41  Vt.  398 ;  McClary  v.  Btxby,  36  Vt.  254 ;  Danforth  v. 
Beattte,  43  Vt.  138;  Doane  v.  Doane,  46  Vt.  485. 

To  constitute  a  homestead  within  the  protection  of 
the  exemption  law,  there  must  be  a  dwelling  owned  by  the 
housekeeper  or  head  of  a  family,  or  one  in  process  of 
erection,  and  actually  used,  or  set  apart  and  kept  for  a 
home  and  an  abiding  place  for  the  family.  Rice  v.  Rudd^ 
57  Vt.  6;  Woodbury  v.  Warren,  67  Vt.  251.    There  must  be 

4 


50  THORP    V.  THORP.  [70 

a  present  right  to  use  or  keep  the  premises  for  a  home. 
Bugbee  v.  Bemts^  50  Vt.  21  &,  Ownership  and  istention 
unaccompanied  by  use  will  not  create  the  exemption. 
Goadale  v.  Boardman^  53  Vt.  92.  Ownership  and  occnpancj 
or  use  are  the  essential  conditions  of  the  existence  of  the 
right.  Morgan  v.  Steams,  41  Vt.  398.  Whether  the 
premises  are  so  occupied,  used  or  kept  as  to  create  a 
homestead  exemption,  is  largely  determined  by  the  intention 
of  the  housekeeper  or  head  of  a  family.  Wkiieman  v.  Fields 
53  Vt.  554.  The  wife's  right  in  such  premises  is  inchoate 
during  the  husband's  life  and  ripens  into  an  absolute 
right  on  his  decease.  When  the  inchoate  right  once 
attaches  in  favor  of  the  wife  the  husband  cannot  convey  it 
by  his  sole  deed,  nor  estop  her  from  it  by  oral  declarations. 
Canfield  v.  Hard,  58  Vt.  217.  Whether  the  premises  arc 
so  used  or  kept  as  to  create  the  homestead  is  a  &ct  to  be 
established  by  the  person  claiming  the  right.  Russ  and  wife 
Y.  Henry's  Estate,  58  Vt.  388. 

The  exemption  is  of  only  five  hundred  dollars  in  value  and 
starts  in  and  from  a  dwelling  house  used  or  kept  as  a 
homestead.    The  statute  does  not,   like   the  statutes   of 
many  states,  require  the  homesteader  to  reduce  to  writing 
and  place  upon  record  a  description  of  that  portion  of  his 
estate  thus  used  and  kept  which  he  claims  for  his  home- 
stead.   It  leaves  its  location  and  extent  to  be  determined 
by  the  language  of  the  statute  in  granting  it.    It  was  not 
intended  to  enable  him  to  hold  from  his  creditors  more  of 
his  estate  than  five  hundred  dollars  in  value,  and  this  must 
center  in  and  about  the  dwelling  house.    When  levied  upon 
by  a  creditor,  the  statute  provides  for  its  severance  from  the 
estate  by  definite  boundaries.    It  has  not  provided  for  a 
conveyance  of  the  overplus  by  the  sole  deed  of  the  husband. 
We  think  it  does  not  mean  to  deprive  him  from  selling  or 
mortgaging  the  overplus,  so  long  as  he  leaves  the  dwelling 
house,  outbuildings  and  land  used  in  connection  therewith, 
of  sufficient  value  to  answer  the  demands  of  the  statute 
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both  at  the  time  of  the  conTeyance  and  at  the  time  the 
homestead  may  become  vested  in  his  widow.  The  widow 
derives  it  through  him,  through  his  ownership  and  use  or 
keeping.  His  use  or  keeping  are  characterized  largely  by 
his  intention.  All  the  ends  and  purposes  of  the  exemption 
are  met  if  he  does  convey  some  part  of  his  estate  which 
might  have,  but  has  not,  been  used  as  a  part  of  his  home* 
stead,  so  long  as  he  leaves  the  dwelling  house,  outbuildings 
and  land  used  in  connection  therewith  of  sufficient  value  to 
give  his  widow  a  full  homestead.  So  far  as  use,  or  keeping,  is 
determinative  of  the  location  of  the  land  used  in  connection 
therewith,  the  husband's  acts  and  intention,  by  the  terms  of 
the  statute,  control.  The  master  has  found  that  Homer 
Thompson's  intention  and  use  of  the  land  connected  with 
the  Wheeler  house  when  he  gave  the  mortgage  sought  to  be 
foreclosed,  fixed  the  homestead  in  land  owned  by  him  other 
than  that  covered  by  the  mortgage.  This  enabled  him  to 
convey  the  store  and  lot  by  his  sole  deed.  The  orator  has 
the  right  to  foreclose  the  mortgage  against  the  estate  of 
Lovisa  A.  Thompson.  We  do  not  consider  whether  she 
may  have  a  homestead  in  the  husband's  equity  in  these 
mortgaged  premises,  arising  out  of  their  occupancy  of  the 
second  story  of  the  store ;  nor  whether  he  had  abandoned 
his  homestead  in  the  Wheeler  house;  nor  whether,  if  the 
homestead  is  in  his  equity  in  the  store,  debts  contracted 
prior  to  the  time  he  moved  into  the  tenement  in  the  store 
can  be  satisfied  out  of  .the  homestead ;  nor  how,  nor  where, 
her  homestead  should  be  set  out.  All  these  and  other 
qnestions,  discussed  in  the  briefs,  do  not  fall  within  the 
scope  of  the  bill  and  answer,  but  are  within  the  jurisdiction 
of  the  probate  court  administering  on  his  estate. 

Decree  reversed^  and  cause  remanded  with  a  mandate 
to  the  court  of  chancery  to  enter  a  general  decree 
of  foreclosure  of  the  mortgage  against  all  the 
defendants  y  hmtttng  the  time  of  redemption  of  each 
defendant  as  it  may  judge  equitable. 
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Louisa  B.  Drakb  vs,  John  Wild  et  al. 

October  Term,  1896. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Ttlbr,  Munson,  Stakt  and 

Thompson,  JJ. 

Legatee's  Duty  to  Elect— Estoppel^Lapse  of  Time  a  Bar  in  Equity. 

A  legatee  under  a  will  which  assumes  to  dispose  of  the  legatee's  own 
property  to  others,  is  bound  to  elect  whether  he  will  accept  the 
provisions  of  the  will  or  claim  his  own. 

The  oratriz  was  estopped  from  asserting  her  title  to  a  trust  fund  disposed 
of  by  the  will  of  her  father  as  his  own,  for  she  had  accepted  the 
provisions  of  the  will  in  her  own  fayor  daring  a  long  series  of  years, 
occupying  and  finally  selling  the  real  estate  devised  to  her,  and  presented 
no  claim  against  the  estate,  but  suffered  the  trust  property  to  be  inven- 
toried and  included  in  the  accounts  of  the  executors  at  two  judicial 
settlements. 

The  will  was  itself  a  repudiation  of  the  trust,  and  the  oratrix,  having 
remained  silent  for  thirteen  years  thereafter,  is  barred  also  by  lapse  of 
time  in  analogy  to  the  statute  of  limitations. 

The  oratrix  must  be  presumed  to  have  known  such  matters  of  law  as  that 
she  was  her  mother's  sole  heir,  and  that  her  father  could  not,  without 
her  consent,  dispose  of  the  property  which  she  inherited  from  her 
mother. 

It  is  too  late  for  the  oratrix  to  make  a  new  election,  for  that  would 
prejudice  other  rights  which  have  become  fixed  in  reliance  upon  her 
conduct. 

Bill  in  Chancery.  The  cause  came  on  for  hearing  upon 
the  pleadings  and  master's  report  at  the  May  Term,  1896, 
Windsor  County.  Tyler ^  Chancellor,  rendered  a  pro  forma 
decree  dismissing  the  bill  with  costs.    The  oratrix  appealed. 

/?.  C  &J>  D.  Dentson  for  the  oratrix. 

The  trust  found  by  the  master  is  an  express  one.  Drake 
V.  Wild,  65  Vt.  611. 

Acquiescence  is  a  matter  of  defence  and  to  be  available 
must  have  been  with  fall  knowledge  of  the  party's  legal 
right.    Farrant  v.  Blanchjord^  1  DeG.  J.  &  S.  118 ;  Ashian  v. 
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IhompsoK,  18  N.  W.  Rep.  918;  Wade  y.  Pulstfer,  54  Vt.  45, 
65 ;  Kerr  on  Fraud  and  Mistake,  300.  The  report  fails  to 
show  that  the  oratrix  knew  that  she  had  any  right  or 
power  to  assert  her  claim.  Acquiescence  will  not  be 
presumed  from  mere  lapse  of  time  in  the  case  of  a  cestui  que 
trust. 

The  trustee  having  commingled  the  trust  fund  with  his 
own  so  that  it  could  not  be  identified,  the  whole  mass  is  held 
until  the  trust  is  satisfied.  Pomeroy,  £q.  Juris.  §  1076 ; 
Drake  v.  Wild,  65  Vt.  611.  The  trustee,  were  he  living, 
would  be  estopped  to  deny  his  daughter's  right  to  her  own, 
and  the  legatees,  the  defendants,  are  no  better  situated. 
Drake  v.  Wtld^  supra. 

The  oratrix  is  not  concluded  because  she  received  money 
from  the  executors ;  it  was  her  right  to  get  what  she  could. 

Stewart  &  Wilds  for  Middlebury  College. 

Gilbert  A,  Dams  and  A,  M.  Albee  for  other  defendants. 

TtLtBR,  J.  This  case  was  before  the  court  upon  a  demurrer 
to  the  bill  and  is  reported  in  65  Vt.  611.  The  following  are 
the  material  facts  since  reported  by  the  Master : 

Cyrus  B.  Drake  and  Louisa  Smith  were  married  in  the 
year  1839,  and  the  oratrix,  their  only  child,  was  bom  in 
1843  and  always  lived  with  her  parents.  Louisa  died  in  the 
year  1870,  and  Cyrus  B.  in  1878.  Mrs.  Drake's  father  died 
in  1867,  and  her  share  of  his  estate  was  $4,457.08,  which 
the  administrator  in  December,  1868,  paid  to  Mr.  Drake  by 
her  instructions.  Mr.  Drake  retained  possession  and 
control  of  the  fund  to  the  time  of  his  death  and  managed  it 
as  he  thought  best  without  accounting  to  anyone.  As  he 
collected  it  he  mingled  it  with  his  own  property  and  out  of 
it  the  family  was  supported,  and  in  case  of  any  surplus  it 
w^as  invested  by  him.  His  wife  and  daughter  had  great 
regard  and  respect  for  him  and  perfect  confidence  in  his 
int^rity  and  ability.  *  *  *  He  received  the  fund  to  hold 
in  trust  for  his  wife,  and  did  not  intend  to  make  any  claim 
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thereto,  and  there  is  no  evidence  of  any  change  in  his 
intention  until  he  included  the  fund  in  his  will.  Mrs.  Drake 
died  intestate  and  no  administration  has  been  taken  on  her 
estate. 

Mr.  Drake  made  his  will  the  day  before  he  died,  the  second 
clause  of  which  is  as  follows : 

**I  give  and  bequeath  to  my  daughter,  Louisa  B.  Drake, 
my  homestead  consisting  of  about  one-fourth  of  an  acre  of 
land,  and  house,  bam  and  outbuildings  thereon,  to  be  hers 
absolutely.  Also  all  the  household  furniture,  clothing, 
books,  keepsakes  and  pictures  now  in  said  house,  or  as 
much  thereof  as  she  may  desire  and  select.  I  also  direct 
that  my  homestead  shall  be  appraised  at  its  fair  cash  value, 
and  a  sum,  which  added  to  said  appraisal  will  make  in  the 
whole  the  sum  of  eight  thousand  dollars,  shall  be  invested 
to  the  best  advantage,  and  the  earnings  or  interest  thereof 
shall  be  paid  to  my  said  daughter,  Louisa  B.,  annually  for 
her  support,  during  her  natural  life,  and  at  her  decease  said 
amount  so  invested  shall  be  paid  Middlebury  College  at 
Middlebury,  Vermont." 

Nothing  in  the  3rd  and  4th  clauses  is  in  issue  here.  By  the 
5th,  6th,  7th,  and  8th  clauses  he  gave  to  the  American 
Board  of  Commissioners  for  Foreign  Missions,  to  the  Home 
Missionary  Society,  to  the  American  Missionary  Association, 
two  thousand  dollars  each,  and  to  the  American  Tract 
Society  five  hundred  dollars,  which  four  bequests  he  directed 
to  be  paid  respectively,  as  soon  as  the  amount  could  be 
.realijced  from  his  estate.  He  gave  the  residue  of  his  estate 
to  the  American  Education  Society. 

The  will  was  duly  probated  and  allowed,  and  the 
executors  named  therein  were  appointed  by  the  probate 
court.  Appraisers  and  commissioners  were  also  appointed, 
who  respectively  performed  their  duties  and  returned  their 
reports  to  that  court.  In  August,  1878,  an  inventory  of 
the  estate  was  returned  showing  real  estate  amounting  to 
seven  hundred  and  fifty  dollars  and  personal  property  to  the 
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amount  of  $14,058.25,  which  included  all  of  Mr.  Drake's 
and  his  wife's  property.     The  debts  proved  were  $1,065.63. 

The  oratrix  knew  the  contents  of  the  will  the  day  after  its 
execution,  and  understood  that  her  father  must  have 
intended  thereby  to  dispose  of  his  own  and  his  wife's 
estate.  She  subsequently  presented  an  account  of  fifty-four 
dollars  against  the  estate  which  was  allowed  and  paid. 
She  presented  no  other  claim.  She  continued  to  reside  upon 
the  homestead— which  was  all  the  real  estate  her  father 
owned  at  his  decease — until  February,  1891,  when  she  sold 
it  and  received  the  money  for  it,  and  she  took  possession  of 
the  household  furniture  and  other  personal  property  given 
her  by  the  will,  appraised  at  $541.25,  and  has  ever  since 
retained  it.  The  executors  also  set  apart  a  trust  fund  for 
her  use  as  hereafter  stated. 

The  oratrix  knew  that  the  inventory  of  her  father's  estate 
included  the  property  of  her  mother  as  well  as  of  her  father. 
The  executors  supposed  it  was  all  the  property  of  her  father 
and  managed  and  controlled  it  in  that  belief.  The  oratrix 
gave  them  no  information  on  the  subject  and  made  no  claim 
to  her  mother's  property  until  the  year  1888,  when  she 
claimed  to  Mr.  Wild,  the  executor,  that  she  ought  to  have 
certain  gas  stock  because  it  came  from  her  mother's  estate. 

In  November,  1885,  the  executors  settled  an  account  in 
the  probate  court,  in  which  they  credited  themselves  with 
the  real  estate  and  the  household  furniture  and  other 
personal  property  specifically  bequeathed  to  the  oratrix  and 
w^hich  they  had  passed  over  to  her,  leaving  in  their  hands  a 
remainder  of  $11,131.10.  This  settlement  was  made  upon 
due  notice  by  publication  under  an  order  of  the  probate 
court,  and  upon  the  settlement  being  made  the  executors 
resigned  and  their  resignation  was  acted  upon  and  accepted 
on  June  2,  1886,  and  John  Wild  was  appointed  adminis- 
trator de  bonis  turn.  No  other  account  was  settled  in  the 
probate  court  except  one  on  May  27,  1896,  by  which  it 
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appeared    that    the    administrator    had    in    his    hands 
$12,555.63. 

Quite  a  portion  of  the  property  of  the  estate,  included  in 
the  inventory  and  managed  by  the  executors,  consisted  of 
Western  mortgages  drawing  eight  and  ten  per  cent,  interest. 
The  executors  and  the  oratrix  thought  that  the  fund 
provided  for  in  the  will  for  the  benefit  of  the  oratrix  was 
first  to  be  provided  for  and  kept  good  without  reference  to 
whether  or  not  there  were  sufficient  assets  to  pay  all  of  the 
specific  legacies.  Acting  upon  this  belief,  the  executors 
selected  what  they  considered  the  best  securities,  sufficient 
to  make  up  the  amount  of  said  trust  fund,  and  set  them 
apart  for  the  purposes  of  the  fund.  This  was  approved  of 
by  the  oratrix,  and  for  a  time  the  income  from  these 
securities  was  paid  to  her  by  the  executors.  Included  in 
these  securities  were  mortgages  upon  which  the  interest 
was  subsequently  defaulted,  and  then  the  executors  decided 
to  and  did  pay  the  oratrix  six  per  cent,  interest  on  the  trust 
fund,  which  was  satisfactory  to  her.  Payments  were 
thereafter  made  until  1888  or  '89,  when  the  judge  of  probate 
informed  the  administrator  that  the  trust  fund  did  not 
stand  prior  to  the  other  legacies  in  the  will,  that  the  oratrix 
had  received  more  than  she  was  entitled  to,  and  that  as  the 
estate  had  diminished  by  losses  the  trust  fund  should  be 
proportionately  lessened.  Upon  learning  this  the  oratrix 
suggested  that  a  portion  of  the  estate  came  from  the  estate 
of  her  mother.  No  interest  has  been  paid  to  her  since  July, 
1889,  and  nothing  has  been  paid  to  the  defendants. 

The  oratrix  now  prays  that  the  executors  ''be  ordered  to 
pay  over  to  her  the  trust  property  so  belonging  to  her 
mother  with  all  the  income  and  increase  thereof 

The  general  rule  in  equity  in  such  cases  may  be  stated  as 
follows:  Where  a  will  assumes  to  give  to  one  of  its 
beneficiaries  property  of  another  person  for  whom  provision 
is  likewise  made  in  the  will,  the  latter  cannot  take  the 
provision   made   for   him   in   the  will,  and  also  hold  the 
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property,  but  must  elect  which  he  will  take ;  that  by  taking 
a  beneficial  interest  under  the  will  he  is  held  thereby  to 
confirm  and  ratify  every  other  part  of  the  will;  that  if  an 
heir  prefiers  to  take  by  descent,  then  a  court  of  equity  will 
compel  him  so  to  elect,  and  if  he  prefers  to  take  as  heir,  it 
will  not  allow  him  also  to  have  any  other  property  or 
benefit  under  the  will.  Huston  v.  Cone^  24  Ohio  St.  11;  Hyde 
V.  Baldwin,  17  Pick.  303 ;  1  Chit.  Prac.  363 ;  Pom.  Eq.  Jur. 
SS  464^71 ;  Sto.  Eq.  Jur.  §§  1075-6 ;  10  Eng.  Rul.  Cas.  351 
and  notes. 

The  rule  is  well  stated  in  1  Lead.  Cas.  in  Eq.  402^as  follows : 
"Bquitable  election  usually  arises  where  a  testator  gives  to 
A  certain  property  real  or  personal,  and  in  the  same  will 
gives  a  third  party  certain  property  belonging  to  A ;  in  this 
case,  A  must  elect  between  the  two.  If  he  accepts  the  legacy 
or  devise  to  himself,  he  must  confirm  and  carry  out  the  gift 
of  his  own  property  to  the  third  party.'' 

But  the  rule  must  be  stated  with  the  condition  that,  in 
order  to  make  such  an  election  binding  upon  the  party,  it 
must  be  made  understandingly,  that  is,  with  a  knowledge  of 
the  fieurts  and  of  the  party's  rights  under  the  will.  Judge 
Story,  in  Eq.  Jur.  §  1097,  says,  that  before  a  presumption  of 
an  election  can  arise  Irom  long  acquiescence,  or  fi-om  other 
drctunstances,  it  is  necessary  to  show  that  the  party  acting 
or  acquiescing  was  cognizant  of  his  rights;  also,  whether 
the  party  intended  an  election,  and  whether  he  can  restore 
the  other  persons,  affected  by  his  claim,  to  the  same  situation 
as  if  the  acts  had  not  been  performed,  or  acquiescence 
existed.  Other  jurists  say,  "An  election  made  with  a 
knowledge  of  the  party's  rights." 

The  oratrix  and  the  executors  were  in  error  in  supposing 
that  her  trust  fund  was  to  be  "kept  good"  out  of  the 
ronaining  portion  of  the  estate,  and  it  is  contended  that 
through  ignorance  of  her  rights  the  oratrix  failed  to  claim 
her  estate.  A  mistake  may  be  of  law,  as  where  a  person 
knows  the  state  of  the  facts,  but  is  ignorant  of  the  legal 
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consequence, — forms  a  wrong  opinion  or  draws  a  wrong 
inference  from  those  facts ;  or  it  may  be  a  mistake  of  fact, 
where  some  fact  that  really  exists  is  unknown,  or  some  &ct 
is  supposed  to  exist  which  really  does  not  exist. 

It  is  a  rule,  to  which  there  are  but  few  exceptions,  that  a 
mistake  of  law,  pure  and  simple,  is  not  adequate  ground  of 
relief;  that  where  a  party  with  knowledge  of  aU  the 
material  facts,  and  without  any  other  special  circumstances 
giving  rise  to  an  equity  in  his  behalf,  enters  into  a 
transaction  affecting  his  interests,  rights  and  liabilities, 
under  ignorance  or  error  with  respect  to  the  rules  of  law 
controlling  the  case,  courts  will  not,  in  general,  relieve  him 
from  the  consequences  of  his  mistake.  All  persons  of  sound 
and  mature  mind  are  presumed  to  know  the  law ;  and  what 
is  meant  is  general  law,  the  law  of  the  country,  and  not 
private  legal  rights.    2  Pomeroy's  Eq.  Jurisp.  §§  841,  842. 

It  is  stated  in  section  849,  that  mistakes  of  a  person  with 
respect  to  his  own  private  legal  rights  and  liabilities  may  be 
properly  regarded  and  dealt  with  as  mistakes  of  fact. 
While  the  author  admits  that  the  decision  of  each  case  must 
depend  upon  its  own  facts,  he  ventures  to  formulate  the 
following  as  a  rule  of  general  application : 

** Wherever  a  person  is  ignorant  or  mistaken  with  respect 
to  his  own  antecedent  and  existing  private  legal  rights, 
interests,  estates,  duties,  liabilities,  or  other  relation,  either 
of  property  or  contract  or  personal  stattis^  and  enters  into 
some  transaction,  the  legal  scope  and  operation  of  which  he 
correctly  apprehends  and  understands,  for  the  purpose  of 
affecting  such  assumed  rights,  interests,  or  relations,  or  of 
carrying  out  such  assumed  duties  or  liabilities,  equity  will 
grant  its  relief,  defensive  or  affirmative,  treating  the  mistake 
as  analogous  to,  if  not  identical  with,  a  mistake  of  fact." 

In  his  discussion  of  these  rules  Mr.  Pomeroy  says  that 
negligence  on  the  part  of  the  person  seeking  relief  must  not 
enter  into  the  case,  but  defines  negligence  as  culpable 
negligence,  upon  which  an  action  is  maintainable.     In  this 
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State  legal  negligence  is  held  to  be  the  failure  to  exercise  the 
degree  of  care  that  a  prudent  and  careful  man  would 
exercise  in  like  circumstances. 

In  the  elaborate  notes  to  Alabama^  etc.,  Ry.  Co,  v.  fones, 
73  Miss.  110:  55  Am.  St.  488,  this  subject  is  considered  and 
the  following  general  rules  are  stated  as  the  result  of 
numerous  authorities : 

That  ignorance  or  mistake  of  law  alone,  and  hence  of 
one's  rights,  does  not,  as  a  rule,  excuse,  and  that  it  is  no 
ground  for  either  defensive  or  affirmative  relief  in  equity, 
and  such  ignorance  or  mistake  includes  misconception  of  the 
law,  erroneous  deductions,  and  misapprehension  of  legal 
rights : 

That  ignorance  of  the  law  does  not  excuse  a  wrong  done 
or  a  right  withheld:  That  relief  from  liabilities  under  the 
law,  arising  from  a  known  state  of  facts,  will  be  denied. 
But  to  these  general  rules  there  are  exceptions,  as  where 
there  is  a  mistake  of  law  caused  by  fraud,  imposition  or 
misrepresentation. 

We  think  it  will  be  found  that  in  most  of  the  cases  cited 
in  these  notes  and  in  Pomeroy,  the  party  seeking  relief  was 
led  into  error  by  the  action  of  the  other  party  to  a  transac- 
tion, as  in  contracts  and  releases. 

When  the  oratrix  saw  the  will  she  knew  that  it  included 
both  estates,  and  she  may  have  known  how  much  of  her 
mother's  estate  remained.  She  must  be  presumed  to  have 
known  that  she  was  her  mother's  sole  heir,  that  her  father 
had  held  her  estate  for  her  since  her  mother's  death  and  that 
he  could  not  convey  it  without  her  consent ;  yet  with  this 
knowledge  she  did  not  take  administration  upon  her 
mother's  estate,  presented  no  claim  for  it  to  the 
commissioners,  and  made  no  objection  that  it  was 
inventoried  as  if  it  were  all  her  father's.  She  was 
negligent  in  not  informing  the  executors  that  her  mother 
left  an  estate  and  that  it  was  included  in  the  will,  and  in 
allowing  them  to  proceed  as  if  it  were  all  her  father's.     If 
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they  had  known  the  facts  they  doubtless  would  have 
required  her  either  to  take  her  mother's  estate  or  waive 
her  claim  to  it. 

She  accepted  and  used  the  homestead  and  the  personal 
property  in  the  house,  and  approved  of  the  selection  and 
setting  apart  of  the  best  securities.  These  acts,  in  the  light 
of  the  knowledge  she  is  shown  to  have  had,  must  be 
considered  as  constituting  an  election.  The  facts  brought 
in  by  the  master's  report  make  a  case  vnthin  the  rule  in 
1  Pomeroy 's  Eq.  Jurisp.,  §  507 :  "Wherever  a  case  involves  a 
necessity  for  election,  it  is  an  elementary  rule  that  any 
person  who  is  sut  juris— not  under  disabilities—- is  both 
bound  and  entitled  to  elect."  In  this  case  the  situation  of 
the  estates  required  an  election  to  be  made. 

Can  the  oratrix  now  be  permitted  to  elect  over  ?  We  think 
not  in  view  of  the  circumstances  in  which  her  election  was 
made  and  of  her  subsequent  action.  She  is  chargeable  with 
knowledge  of  the  executors'  settlement  in  the  probate  court 
in  1885,  and  that  the  court  ordered  the  amount  in  their 
hands  to  be  paid  to  the  administrator  de  bants  nan.  To  this 
settlement  and  order  she  made  no  objection.  She  made  no 
complaint  of  the  manner  in  which  the  estate  had  been 
settled  until  the  year  1888,  down  to  which  time  she  had 
received  her  interest.  When  that  partially  failed  she  claimed 
a  part  of  her  mother's  estate. 

As  the  oratrix  could  not  take  both  by  the  vrill  and  as  heir, 
she  acquired  no  title  to  the  homestead  except  by  the  will; 
therefore  her  occupancy  and  sale  of  that  property  confirmed 
her  election  to  take  by  the  will.  They  were  acts  sufficient  of 
themselves  to  constitute  an  election. 

The  master  says  that,  vnthout  including  Mrs.  Drake's 
property,  Mr.  Drake  did  not  have  an  estate  sufficient  to 
make  the  amount  specifically  disposed  of  by  his  will,  leaving 
the  inference  that  there  was  a  sufficient  amount  by  including 
it.    According  to  the  inventory,  after  deducting  the  debts 
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and  reasonable  expenses  of  administration,  the  entire 
property  does  not  seem  to  have  been  quite  sufficient.  But 
whatever  sum  the  estate  amounted  to,  if  the  oratrix  had 
elected  to  take  by  descent,  for  anything  that  appears,  the 
estate  might  have  been  settled  and  distributed  within  a  year 
from  the  testator's  decease;  and  in  that  event,  if  the 
oratrix  and  the  defendants  had  taken  the  securities  upon 
their  legacies,  they  might  have  disposed  of  them  or  held 
them,  and  each  legatee  suffered  his  own  loss  thereon.  By 
the  course  pursued  the  estate  has  been  kept  open  at  expense 
to  the  defendants,  and  losses  have  been  sustained  upon  the 
securities,  which  probably  would  have  been  avoided  had  the 
estate  been  settled,  for  the  securities  seem  to  have  been  good 
in  1878,  and  to  have  depreciated  in  value  after  they  were  set 
apart.  It  was  on  account  of  these  losses  that  the  oratrix 
brought  her  bill— that  she  might  be  exempt  from  them  and 
take  her  mother's  entire  estate.  The  defendants  have  been 
prejudiced  by  her  action  and  will  be  farther  prejudiced  if  the 
prayer  of  her  bill  is  granted. 

Whether  the  oratrix  considered  it  for  her  advantage  to 
take  the  bequest,  or  acted  from  a  desire  to  carry  out  her 
father's  wishes,  does  not  appear.  Whatever  her  motive,  the 
legal  effect  of  her  action  in  respect  to  an  election  was  the 
same. 

It  cannot  be  held  that  the  executors  acted  for  the 
defendants  as  well  as  for  the  oratrix  in  keeping  the  estate 
open  and  keeping  up  her  annuity  in  consequence  of  losses,  for 
it  was  to  their  prejudice  and  without  their  consent. 

Previous  to  making  his  will  Mr.  Drake  had  held  his  wife's 
estate  in  trust  and  made  no  claim  to  it.  By  the  will  he 
repudiated  the  trust  and  claimed  her  estate  adversely.  The 
oratrix  was  sut  jurtSy  emancipated  from  all  influence  of  her 
£either,  and,  as  the  cestui  que  trust,  she  learned  from  the  will 
of  the  repudiation.  She  brings  her  bill  thirteen  years  after- 
wards.    The  facts  reported  bring  the  case  within  the  rule 
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stated  in  the  former  opinion.  By  analogy  to  the  statute 
of  limitations  and  her  long  acquiescence  in  the  bequest,  the 
oratrix  is  barred  from  maintaining  her  claim.  King  t. 
Whtie  and  Hammond,  63  Vt.  158. 

Theprojorma  decree  is  affirmed  and  cause  remanded. 
Thompson,  J.,  dissents. 


Charlbs  B.  Childs  vs.  The  Village  of  Newport. 

January  Term,  1897. 

Present :    Ross,  C.  J.,  Tapt,  Rowbll,  Tyler,  Munson  and  Start,  JJ. 

Scope  of  Assessment  in  Condemnation  Proceedings^Rule  of  D^niteness 

How  Sati^ed^Right  to  Jury  Trial— Costs, 

The  petitionee  was  authorized  by  statute  to  enter  upon  and  use,  for  the 
purpose  of  laying  and  repairing  its  aqueduct,  any  land  through  which  it 
might  be  desirable  to  locate  it.  The  course  of  the  aqueduct  was  fixed  by 
a  survey,  but  there  was  no  limitation  of  the  land  to  be  used  in  laying 
and  repairing  it,  otherwise  than  as  the  assessment  of  damages  was 
upon  the  basis  of  the  right  to  maintain  the  aqueduct  as  laid  and  to 
repair  it  when  necessary.  Heldf  that  the  taking  was  sufficiently 
definite. 

Hetdf  alsc,  that  a  specification  of  the  width  of  the  land  liable  to  be  used 
was  not  required  by  a  provision  in  the  act  that  the  proceedings  should 
be  as  in  the  case  of  highways,  which  a  general  statutory  provision 
requires  to  be  laid  of  a  definite  width. 

When  a  municipality,  authorized  to  take  land,  has  commenced  condemna- 
tion proceedings,  all  the  damages  occasioned  by  such  a  taking  as  the 
act  authorised,  whether  before  or  after  ^e  proceedings  were  commenced, 
are  to  be  included  in  the  assessment. 

In  such  case  the  land  owner  cannot,  by  bringing  an  action  of  trespass 
after  the  condemnation  proceedings  have  been  commenced,  secure  a  trial 
by  jury  and  a  separate  assessment  of  the  damages  previously  occasioned. 

The  question  of  costs  not  having  been  raised  in  the  court  below  will  not 
be  considered  here. 
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PBTinoN  for  reassessment  of  damages  for  land  taken 
mder  Acts  of  1894,  No.  283.  Heard  on  the  report  of 
commissioners  at  the  September  Term,  1896,  Orleans 
Comity,  Hoss^  C.  J.,  presiding.  Judgment,  pro  forma^  that 
the  petitioner  recover  the  entire  amount  of  the  award  and 
interest.    The  petitioner  excepted. 

Bates  &  May  for  the  petitioner. 

The  sum  awarded  by  the  commissioners  for  damages 
occasioned  before  the  commencement  of  condemnation 
proceedings  should  not  have  been  included  in  the  judgment. 
The  proceedings  of  the  petitionee  before  it  applied  for  the 
appointment  of  commissioners  were  invalid.  The  land 
owner  could  not  apply  for  the  appointment  of  commis- 
sioners, and  was  entitled  to  bring  his  action  at  law  as  he 
did.  The  action  of  both  boards  was  a  nullitv  for  want  of 
definiteness  in  the  description  of  the  land  taken. 

The  inclusion,  in  the  judgment,  of  damages  occasioned 
before  the  commencement  of  condemnation  proceedings, 
amounts  to  a  denial  of  the  petitioner's  right  to  proceed  by 
a  common  law  action,  and  consequently  denies  him  the 
right  to  a  jury  trial  as  to  those  damages.  The  petitioner 
had  a  complete  and  vested  right  of  action  for  those 
damages,  which  could  not  be  taken  from  him  by  the  statute. 
Vt.  Const.  Chap.  I.  §  12,  Chap.  II.  §  31. 

C  A.  Prouty  and  John  Young  for  the  petitionee. 

Judgment  was  properly  rendered  for  all  the  damages,  as 
well  those  occasioned  before,  as  those  occasioned  after  the 
commencement  of  condemnation  proceedings.  Randolph 
on  Eminent  Domain.  §  118;  James  v.  New  Orleans  &  S, 
R.,  70  Ala.  227;  Butman  v.  VL  Cent.  R.  R.  Co,,  27  Vt.  500. 

MuNSON,  J.  This  is  a  petition  for  a  reassessment  of  the 
damages  sustained  by  the  petitioner  through  the  taking  of 
\am  property  for  the  reservoir  and  pipes  of  the  petitionee's 
water  system.  The  petitioner  insists  that  the  report  of  the 
commissioners  should  be  set  aside  because  of  its  failure  to 
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fix  the  width  of  the  land  to  be  used  in  connection  with  the 
aquednct.  The  enabling  act  authorized  the  village  to  enter 
upon  and  use,  for  the  purpose  of  laying  and  repairing  its 
aqueduct,  any  land  through  which  it  was  desirable  to 
locate  it.  The  line  of  the  aqueduct  is  fixed  by  a  survey, 
but  there  is  no  limitation  of  the  land  to  be  used  in  laying 
and  repairing  it,  otherwise  than  by  placing  the  assessment 
upon  the  basis  that  the  village  have  the  right  to  maintain 
the  aqueduct  as  now  located,  and  repair  the  same  when 
necessary,  doing  no  unnecessary  damage.  The  petitioner 
claims  that  the  fixing  of  a  specified  width  within  which  this 
right  shall  be  exercised  is  required,  both  by  the  provision 
that  such  proceedings  shall  be  had  on  application  to  the 
county  court  as  are  had  in  the  case  of  highways,  and  by 
the  general  rule  that  property  condemned  shall  be  definitely 
ascertained.  Among  the  general  provisions  relating  to 
highways  is  one  which  requires  that  the  description  include 
a  statement  of  the  width.  But  we  think  the  provision 
regulating  proceedings  in  the  county  court  was  not 
intended  to  embrace  this  requirement.  The  difference  in  the 
use  to  which  the  land  is  subjected  in  the  two  cases  clearly 
justifies  this  belief.  In  the  case  of  a  highway  the  rights  of 
the  public  are  such  as  almost  entirely  to  deprive  the  owner 
of  the  use  of  his  land.  In  the  case  of  a  pipe  line  the  occu- 
pancy of  the  owner  is  subject  only  to  slight  and  occasional 
interruptions.  In  one  case  a  road-bed  is  constructed  and 
maintained  upon  the  surface.  In  the  other,  a  pipe  is  buried 
in  the  soil,  and  the  benefit  is  obtained  without  any  use  of 
the  surface,  except  in  the  making  of  repairs.  Nor  do  we 
think  the  rule  of  definiteness  is  one  that  can  be  satisfied  only 
by  the  taking  of  a  specified  width.  The  method  here 
adopted  for  determining  the  extent  of  the  right  is  the  same 
that  has  long  been  taken  by  land-owners  in  the  voluntary 
conveyance  of  like  privileges.  The  experience  of  men  in  the 
use  of  covered  pipes  for  the  conveyance  of  water  is  such  as 
to  enable  tribunals  to  fix  with  reasonable  certainty  the 


Vt-]  CHILDS    V.  Vn^LAOE  OF  NEWPORT.  65 

damage  to  which  an  owner  is  subjected  by  a  right  to  lay 
and  maintain. 

The  petitionee's  officers  entered  npon  the  petitioner's 
premises  and  commenced  operations  without  moving  for  a 
condemnation  of  the  land,  believing  that  the  damages 
conld  be  agreed  upon.  Upon  learning  that  the  petitioner 
was  dissatistied  with  this  course,  they  suspended  operations 
and  awaited  the  action  of  commissioners.  After  the 
petitionee  had  applied  for  the  appointment  of  commis- 
sioners, the  petitioner  sued  the  officers  in  trespass.  The 
assessment  under  review  includes  twenty-five  dollars  for 
what  was  done  before  the  condemnation  proceedings  were 
eommenced.  The  petitionee  treats  this  as  covering  only 
what  might  lawfully  have  been  done  nnder  the  act,  and 
concedes  a  further  liability  for  whatever  may  have  been 
done  in  excess  of  the  authority  conferred.  Then  if  the 
petitionee  is  entitled  to  have  all  the  damages  occasioned  by 
sudi  a  taking  as  the  act  contemplates  adjusted  in  this 
proceeding,  the  judgment  should  be  for  the  assessment  as 
made. 

It  is  not  necessary  to  consider  what  the  rights  of  the 
petitioner  would  have  been  if  the  petitionee  had  failed  to 
commence  condemnation  proceedings,  and  the  petitioner 
had  brought  his  suit  in  trespass  in  default  of  such  action. 
The  petitionee  having  applied  for  the  appointment  of 
commissioners  before  the  petitioner  brought  his  common 
''law  action,  it  seems  clear  that  all  the  damages  arising  from 
such  a  nse  of  the  land  as  is  authorized  by  the  act  should  be 
ascertained  in  the  manner  therein  provided.  It  is  not 
questioned  bnt  that  the  petitioner  may  recover  in  trespass 
for  things  not  within  the  scope  of  the  enabling  act,  whether 
done  before  or  after  the  application  for  commissioners 
was  made.  As  these  actions  stand,  the  only  line  of  separa- 
tion in  assessing  damages  is  the  power  conferred  by  the 
act.    Whatever  is  done  upon  the  land  that  is  within  the 
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power  conferred  is  really  a  part  of  the  taking,  and  as  such 
is  properly  within  the  jurisdiction  of  the  commissioners.  It 
may  be  true,  as  is  often  said,  that  one  who  enters  upon  the 
land  before  its  condemnation  is  a  trespasser.  But  it  is  held 
that  one  who  proceeds  in  advance  of  condemnation  may 
perfect  his  right  by  subseqaent  proceedings;  and  it  is 
evident  that  one  who  proceeds  prematurely  under  a  right 
which  may  afterwards  be  perfected  is  not  a  wrong-doer  in 
the  sense  applicable  to  one  who  has  no  ri^ht.  When  the 
one  having  this  right  proceeds  to  perfect  it  before  the  land- 
owner has  invoked  his  common  law  remedy,  the  fact  that  a 
part  of  the  work  was  unauthorized  in  the  particular  sense 
indicated  ought  not  to  prevent  an  adjustment  of  the  entire 
damage  of  the  taking  in  one  proceeding  as  the  statute 
contemplates.  We  think  that  when  the  municipality 
authorized  to  take  the  land  has  commenced  proceedings 
under  the  statute,  the  land-owner  cannot,  by  the  subsequent 
bringing  of  a  suit,  prevent  an  assessment  of  the  entire 
damages  occasioned  by  such  a  taking  as  was  authorized  by 
the  act. 

We  do  not  understand  the  petitioner  to  claim  that  he 
wotdd  have  been  entitled  to  have  his  damages  assessed  by  a 
jury,  if  the  condemnation  had  preceded  the  entry.  We 
understand  his  claim  to  be  that  inasmuch  as  the  entry  was 
unauthorized,  and  such  as  entitled  him  to  maintain  trespass, 
he  became  entitled  to  an  inquiry  by  jury  as  to  so  much  of 
his  damages  as  accrued  before  the  application  for  commis- 
sioners, and  that  the  assessment  of  those  damages  cannot 
be  drawn  into  this  litigation  without  depriving  him  of  a 
constitutional  right.  Bat,  inasmuch  as  the  legislature  had 
power  to  authorize  a  taking  of  the  property  on  the  assess- 
ment of  commissioners,  and  had  conferred  this  authority  on 
the  petitionee,  we  think  the  petitioner  cannot  insist  upon  a 
jury  trial  for  acts  which  were  within  the  scope  of  the 
authority  conferred,  and  which  therefore  became  a  part  of 


Vt.]  MEACHAM    V.  TOWN  OF  NEWPORT.  67 

the  taking,  although  such  acts  were  done  before  commis- 
sioners were  applied  for. 

The  question  of  costs  was  not  raised  in  the  county  court, 
and  will  not  be  considered  here. 

Judgment  affirmed. 


S.  D.  Mbacham  vs.  The  Town  of  Newport. 

January  Term,  1897. 
Present :    Tapt.  Rowbll,  Tyler,  Munson  and  Start,  JJ. 

Voluntary  Payment— Payment  under  Protest— Duress  by  Imprisonment, 

In  an  action  of  general  assumpsit  against  a  town,  the  plaintiff*8  evidence 
showed  merely  that  the  defendant's  constable  arrested  and  committed 
him  to  jail  and  that  to  obtain  his  release  he  paid  the  jailer  under  protest 
a  sum  of  money  which  the  constable  claimed  to  be  due  upon  a  warrant, 
which  sum  the  jailer  paid  over  to  the  constable  and  a  part  of  which  the 
constable  afterwards  paid  over  to  the  treasurer  of  the  defendant. 
Held,  insufficient  to  entitle  the  plaintiff  to  recover. 

The  plaintifl,  not  having  shown  that  the  warrant  was  for  taxes,  was 
bound  to  prove  that  he  did  not  owe  the  sum  demanded  and  paid,  that  it 
was  ^rrongfally  obtained  from  him,  and  that  it  came  to  the  defendant's 
use. 

The  mere  fact  that  a  payment  is  made  under  protest  does  not  prevent  its 
operation  as  a  voluntary  payment. 

General  Assumpsit.  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  Term,  1896,  Orleans  County,  Ross^ 
C.  J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  excepted. 

At  the  conclusion  of  the  plaintiff's  case  both  parties  rested. 
No  question  was  made  as  to  the  truth  of  the  evidence.  The 
defendant  moved  for  a  verdict,  but  the  motion  was  over- 
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ruled  and  a  verdict  ordered  for  the  plaititiflF  for  the  atnoufit 
paid  by  Lindsay,  the  constable,  to  the  defendant's  treasurer. 

John  Young  and  C  A,  Prouty  for  the  defendant. 

O.  S.  Annis  for  the  plaintiff. 

Start,  J.  The  action  is  general  assumpsit.  At  the 
conclusion  of  the  evidence,  the  defendant  moved  the  court 
to  order  a  verdict  for  the  defendant.  The  court  overruled 
this  motion,  ordered  a  verdict  for  the  plaintiff,  rendered 
judgment  thereon,  and  the  defendant  excepted. 

The  plaintiff's  counsel  claims  that  the  evidence  tended  to 
show  that  Howard  Lindsay  was  the  defendant's  collector 
of  taxes;  that  he  had  a  tax-warrant  for  the  collection  of 
taxes  assessed  by  the'  defendant  against  the  plaintiff;  that 
Lindsay  arrested  and  committed  to  jail  the  plaintiff  on  such 
warrant ;  and  that  the  plaintiff  paid  such  taxes  to  procure 
his  release  from  jail,  and  the  same  were  paid,  as  such,  to  the 
defendant. 

A  majority  of  the  court  were  of  the  opinion  that  the 
evidence  did  not  tend  to  show  that  the  plaintiff  was 
arrested  and  imprisoned  upon  a  tax-warrant  and  that  it 
did  not  present  any  question  res.pecting  taxes.  Briefly 
stated,  the  case  is,  that  the  plaintiff  was  arrested  and 
committed  to  the  county  jail  by  Lindsay,  and  there 
remained  two  or  three  days,  when  he  paid  the  jailer,  under 
protest,  the  amount  claimed  by  Lindsay  to  be  due  upon  a 
warrant,  and  was  released  from  custody ;  and  that  a  part 
of  the  money  thus  paid  was  paid  by  Lindsay  to  the  town 
treasurer  of  Newport. 

Upon  this  showing,  the  plaintiff  was  not  entitled  to 
recover;  and  a  verdict  should  have  been  ordered  for  the 
defendant.  The  burden  was  on  the  plaintiff  to  show  that 
the  money  in  question  belonged  to  him,  and  that  he  was 
entitled  to  recover  it  of  the  defendant.  He,  having  paid  it 
in  satisfaction  of  a  sum  demanded  and  claimed  to  be  due  oil 
a  warrant,   not  shown   to    be   a  tax-warrant,  was  not 
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entitled  to  its  return  without  showing,  that  he  did  not  owe 
the  sum  demanded  and  paid;  that  it  was  wrongfully 
obtained  from  him;  and  that  it  came  to  the  defendant's 
use.  This  he  did  not  do.  There  is  nothing  in  the  case  to 
show  that  the  sum  demanded  of  and  paid  by  the  plaintiff 
was  not  justly  due  and  owing;  nor  is  there  any  evidence 
tending  to  show  that  the  sum  paid  by  Lindsay  to  the  town 
treasurer  of  Newport  was  not  paid  in  satisfaction  of  a  debt 
due  and  owing  from  Lindsay  to  the  treasurer  or  to  the 
defendant.  It  does  not  appear  that  Lindsay  was  the  agent 
of  the  defendant,  or  acted  as  such,  in  arresting  and  impris- 
oning the  plaintiff,  or  in  receiving  and  paying  out  the 
money;  or  that  there  was  any  evidence  tending  to  show 
that  the  arrest  and  imprisonment  were  unlawful;  or  that 
undue  force  was  used;  or  that  the  plaintiff,  while  impris- 
oned, was  made  to  endure  unnecessary  privation;  or  that 
he  was  induced  to  pay  the  money  sought  to  be  recovered 
back,  through  undue  coercion.  The  evidence  does  not 
disclose  the  nature  of  the  process  on  which  the  plaintiff  was 
arrested  and  confined  in  the  jail,  or  the  character  of  the 
confinement  and  treatment  while  in  jail,  or  the  purpose  for 
which  the  money  was  paid,  except  that  it  was  the  amount 
claimed  to  be  due  upon  a  warrant ;  but  what  the  warrant 
was  for,  does  not  appear.  In  the  absence  of  any  evidence 
tending  to  show  that  the  money  was  paid  on  a  tax-warrant, 
or  respecting  the  purpose  for  which  it  was  paid,  or  of  the 
use  of  unlawful  means  to  induce  its  payment,  the  payment 
must  be  regarded  as  voluntary,  and  as  having  been  made  in 
satisfaction  of  a  legal  demand ;  and  it  cannot  be  recovered 
back,  notwithstanding  it  was  made  under  protest  and 
while  the  plaintiff  was  in  jail. 

A  payment  under  protest,  upon  a  threat  of  suit,  the  party 
knowing  all  the  circumstances,  is  not  a  payment  under  such 
compulsion  of  process  as  protects  it  from  the  infirmity  of  a 
voluntary  payment.  Burnham  v.  Slrafford,  53  Vt.  610. 
When  a  party  is  induced  to  pay  money  which  he  is  under  no 
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legal  duty  to  pay,  through  legal  proceedings  commenced  or 
threatened,  he  cannot  recover  it  back,  if  the  proceedings  are 
bona  fide  and  no  undue  advantage  is  taken;  and  when 
payment  is  thus  made  the  fact  that  it  was  made  under 
protest  amounts  to  nothing.    Taggart  v.  Rice,  37  Yt.  47. 

When  a  party  seeks  to  avoid  a  contract  because  of 
duress  by  imprisonment,  it  is  not  enough  to  simply  show 
that  he  was  imprisoned.  He  must  go  further  and  show 
that  the  imprisonment  was  unlawful ;  or,  if  lawful,  that 
while  imprisoned,  he  was  subjected  to  undue  force  or 
unnecessary  privation,  and  that  to  obtain  his  liberty,  or  to 
avoid  such  illegal  hardship  or  privation,  he  was  induced  to 
make  the  contract.  Chitty  on  Contracts,  217;  American 
and  English  Encyclopaedia  of  Law,  Vol.  6,  96 ;  Heaps  v. 
Dunham,  95  111.  583 ;  Hatter  v.  Greenlee,  1  Porter  222,  26 
Am.  Dec.  370;  Eddy  v.  Hernn,  17  Me.  338,  35  Am.  Dec. 
261;  Clark  v.  Tumbull,  47  N.  J.  Law  265;  Mascolo  v. 
Montesanto,  61  Conn.  50;  Stouffer  v.  Latshaw,  2  Watts 
167,  27  Am.  Dec.  297. 

The  plea  of  duress  of  tmprtsonment  is  supported  by  any 
evidence  that  the  party  was  unlawfully  restrained  of  his 
liberty  until  he  would  execute  the  instrument.  If  the 
imprisonment  was  lawful,  that  is,  if  it  was  by  legal 
process,  the  plea  is  not  supported,  unless  it  appear  that  the 
arrest  was  upon  process  sued  out  maliciously  and  without 
probable  cause ;  or  that,  while  the  party  was  under  lawful 
arrest,  unlawful  force,  constraint,  or  severity  was  inflicted 
upon  him,  by  reason  of  which  the  instrument  was  executed. 
Greenleaf  on  Evidence,  Vol.  2,  Sec.  302.  To  constitute 
duress  by  imprisonment,  either  the  imprisonment,  or  the 
duress  after,  must  be  tortious  and  unlawful.  Watktns  v. 
Batrd,  6  Mass.  510.  There  must  be  actual  and  unlawful 
imprisonment  to  constitute  duress,  and  the  deed  given  as  a 
consideration  for  the  discharge.  Moore  v.  Adams,  8  Ohio 
372,  32  Am.  Dec.  724.  Imprisonment  is  not  deemed 
sufficient  duress  to  avoid  a  contract  obtained  through  the 
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medium  of  its  coercion,  if  the  party  is  in  proper  custody, 
nnder  regular  process  of  a  court  of  competent  jurisdiction. 
Broom's  Legal  Maxims,  131.  To  constitute  duress,  at  law, 
the  arrest  must  have  been  originally  illegal,  or  have  become 
so  by  subsequent  abuse  of  it ;  and,  in  the  absence  of  proof 
to  the  contrary,  an  arrest  must  be  taken  to  be  justifiable. 
SUmffer  v.  Latshaw,  2  Watts  165. 

Judgment  reversed  and  cause  remanded. 


In  Re  Joseph  C.  Jones. 

May  Term,  1897. 
Pretent:    Ross,  C.  J.,  Taft,  Ttlbr,  Munson,  Start  and  Thompson,  JJ. 

Disbarment  Proceedings-^Evidence, 

Cvstom  is  not  to  be  proved  by  evidence  of  individual  instances. 

The  report  of  a  commission  appointed  to  find  facts  in  disbarment 
proceedings  will  not  be  rejected,  revised  or  ignored  where  no  objection  is 
made  to  the  method  of  procedure  nor  to  the  ability,  integrity  and  fair- 
ness of  the  commissioners. 

An  attorney  is  no  less  liable  to  disbarment  for  misconduct  because  it  occurs 
in  his  administration  of  the  office  of  State's  Attorney. 

The  respondent  was  found  guilty  of  intentionally  deceiving  the  presiding 
judge  in  reference  to  material  facts  for  the  purpose  of  procuring  from 
him  a  certificate  of  faithful  administration  without  which  he  could  not 
draw  his  salary  as  State's  Attorney.  Held,  that  it  was  immaterial  that 
the  misrepresentation  was  made  to  the  judge  in  vacation. 

Disbarment  proceedings.  Heard  on  report  of  commis- 
sioners to  the  Supreme  Court  for  the  County  of  Rutland  at 
the  May  Term,  1897. 

The  complaint  alleged  that  at  the  September  Term,  1896, 
of  the  county  court  for  Rutland  County  the  Hon.  John  W. 
Rowell  presided;    that  there  were   then   pending   in   said 
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court  a  large  number  of  prosecutions  in  behalf  of  the  State 
against  various  respondents  named  in  the  complaint  for 
violation  of  the  law  against  the  traffic  in  intoxicating 
liquor;  that  said  Jones  was  then  State's  Attorney  for  said 
county  and  an  attorney  of  said  court ;  that  in  each  of  said 
cases  such  proceedings  were  had  that  the  bail  was  called 
and  adjudged  forfeited  and  judgments  were  rendered  against 
the  principals  and  sureties  in  the  various  amounts  stated  in 
the  complaint,  ranging  in  the  aggregate  against  different 
parties  from  $1,375.00  to  $100.00;  that  said  sureties  were 
financially  responsible  and  the  judgments  collectible;  that 
said  judge  thereupon  gave  said  Jones  to  understand  that  he 
regarded  it  as  the  duty  of  said  Jones  to  faithfully  sue, 
prosecute  and  collect  said  sums  so  far  as  they  were  collect- 
ible; that  on  the  30th  day  of  November,  1896,  which  was 
the  last  day  of  said  Jones's  term  of  office,  he  was  entitled  to 
receive  his  salary  as  State's  Attorney  for  the  six  months 
then  ending,  upon  obtaining  from  said  presiding  judge  a 
certificate  that  he  had  faithfully  performed  the  duties  of  his 
office;  that  it  was  his  duty  to  honestly  inform  said  judge  in 
regard  thereto  and  to  sue  for  and  collect  such  forfeited  sums; 
that  nevertheless  said  Jones,  corruptly  intending  to  deceive 
said  judge  and  procure  him  to  sign  such  certificate  and  to 
deprive  the  State  of  the  benefit  of  said  judgments,  did  on 
that  day  bring  actions  of  debt  upon  said  recognizances 
against  certain  of  the  respondents  and  their  sureties  in  the 
city  court  for  the  city  of  Rutland,  combining  in  one  action 
counts  upon  different  recognizances,  so  far  as  the  same 
could  be  done  without  exceeding  the  jurisdiction  of  the 
court,  all  of  which  actions  were  returnable  and  entered  in 
court  on  the  same  day,  service  thereof  being  acc^ted  on 
the  part  of  the  defendants,  and  with  the  same  corrupt 
intention  did  procure  said  court  to  render  judgment  in  each 
case  that  the  State  recover  one  cent  damages  and  costs, 
taxed  and  allowed  at  the  sum  of  $4.50;  that  said  judg- 
ments were  on  the  same  day  paid,  and  that  no  other  sums 
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have  been  collected ;  that  against  others  of  the  principals 
and  stu-eties  no  action  has  been  brought;  that  on  the  1st 
day  of  December,  1896,  said  Jones,  with  the  same  corrupt 
intention  to  deceive,  informed  said  judge  by  letter  that  he 
had  brought  suit  to  recover  forfeitures  in  all  said  cases  and 
inclosed  a  certificate  to  be  signed;  that  being  deceived 
thereby  said  judge  signed  the  same;  wherefore  said  Jones 
should  be  removed  from  his  offices  of  attorney  at  law  and 
solicitor  in  chancery. 

The  answer  admitted  the  pendency  of  said  prosecutions, 
that  said  Jones  was  State's  Attorney  and  said  Rowell 
presiding  judge  as  alleged,  and  that  the  recognizances  were 
declared  forfeited  as  alleged  in  the  complaint  for  the  failure 
of  the  surety  to  produce  his  principal,  but  averred  that  no 
appearance  was  made  by  or  in  behalf  of  the  sureties,  no 
motion  to  chancer  made  and  no  final  judgment  entered  in 
any  case  against  the  surety ;  that  the  State's  Attorney,  as 
was  his  duty  to  do,  applied  to  the  court  for  a  bench 
warrant  for  the  re-arrest  of  the  respondent  in  each  case, 
which  application  was  granted  and  the  warrant  issued  and 
placed  in  the  hands  of  the  proper  officer  for  service;  that  it 
was  also  the  duty  of  said  Jones  to  prosecute  each  of  said 
forfeitures  to  final  judgment  according  to  law;  that  only 
tmro  methods  were  known  of  prosecuting  the  same,  one 
being  by  writ  of  scire  facias  against  the  bail  returnable  to 
the  next  term  of  said  county  court,  and  the  other  by  action 
of  debt  before  any  court  having  jurisdiction ;  that  by  reason 
of  criticism  which  had  been  made  for  cumbering  the  docket 
of  the  county  court  with  cases  that  might  be  prosecuted 
elsewhere,  said  Jones  considered  it  his  duty  to  pursue  the 
second  method ;  that  he  had  been  State's  Attorney  for  nearly 
four  years  and  during  that  time  had  prosecuted  many 
recognizances,  forfeited  before  the  county  court,  in  said 
city  court  with  results  that  were  satisfactory  to  the  courts, 
the  people  and  the  auditor  of  accounts,  and  that  he  honestly 
believed  that  it  was  for  the  best  interests  of  the  State  and 
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the  caase  of  justice  that  that  method  should  be  pursued ; 
that  said  September  Term  adjourned,  without  day,  on  the 
13th  of  November,  1896,  and  that  said  Jones  directed  the 
making  of  writs  upon  all  said  forfeited  recognizances, 
uniting  in  a  single  suit  all  causes  of  action  that  could  be 
united,  for  the  purpose  of  saving  expense,  and  honestly 
supposed  that  all  of  said  writs  were  served  or  service  thereof 
accepted  until  the  commencement  of  these  proceedings ;  but 
that  some  of  said  writs  were  left  in  his  office  drawer  and 
overlooked  and  were  never  in  fact  served;  that  service  of 
the  other  writs  was  delayed  for  the  accommodation  of  the 
attorney  representing  the  defendants  therein,  in  consid- 
eration of  which  delay,  service  thereof  was  accepted ;  that 
the  only  judgment  rendered  by  the  county  court  was  that 
the  bail  was  forfeited,  and  that  the  judgment  was  not 
collectible  against  the  surety  to  the  amount  of  said  bail 
until  by  due  process  of  law  the  surety  had  been  brought 
before  some  court  of  competent  jurisdiction  and  a  judgment 
had  been  entered  and  damages  assessed;  that  when  said 
cases  came  on  for  hearing  in  the  city  court  said  Jones  took 
the  position  that  in  all  cases  where  the  principal  had  been 
re-arrested  upon  the  bench  warrant,  judgment  should  be 
rendered  for  such  sum  only  as  would  make  the  State  whole 
for  costs  and  expenses  and  that  wherever  the  principal  had 
not  been  re-arrested,  judgment  should  be  rendered  for  the 
whole  amount ;  that  those  cases  in  which  the  principal  had 
not  been  re-arrested  were  continued,  upon  application  of 
the  defendants,  to  enable  the  sureties  to  surrender  their 
principals  to  be  re-arrested  upon  the  bench  warrants,  and  so 
passed  beyond  his  term  of  office ;  that  in  all  the  other  cases 
the  judgment  for  one  cent  damages  and  costs  was  rendered 
by  the  city  court  in  its  best  discretion  and  said  Jones  is  not 
responsible  therefor;  that  there  never  was  any  agreement 
between  said  Jones  and  the  defendants  in  said  actions,  or  any 
one  representing  them,  as  to  what  judgment  should  be 
rendered;  that  when  said  Jones  wrote  said  letter  to  the 
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presiding  judge,  he  believed  it  to  be  strictly  true  and  did  not 
consider  the  disposition  of  said  cases  so  unusual  that  said 
judge  would  desire  to  be  informed  thereof;  that  the  same 
was  in  substantial  accord  with  previous  custom;  that  in 
fact  said  judge  was  not  deceived  bj  said  letter  because  in 
fact  said  judge  sent  him  the  required  certificate  before 
raxnving  the  communication  from  said  Jones  referred  to 
in  the  complaint. 

The  commissioners  reported  among  other  things  the 
following:  After  the  other  criminal  cases  at  said  September 
Term  had  been  tried,  the  court  asked  said  Jones  if  he  had 
as  J  farther  use  for  the  jury  and  he  replied  that  he  had  not, 
whereupon  the  jurymen,  except  one,  were  discharged.  A 
large  number  of  liquor  cases  remained.  These  the  State's 
Attorney  said  would  have  to  be  disposed  of  by  entering  a 
nolle  prosequi  because  there  was  no  evidence  to  sustain  them ; 
there  were  in  all  one  hundred  and  twenty-five  such  cases. 
The  court  declined  to  allow  a  nolle  prosequi  to  be  entered. 
Some  of  the  respondents  pleaded  guilty  and  were  fined  and 
sentenced.  In  view  of  these  results  a  new  jury  was  ordered 
to  be  summoned  for  the  10th  of  November  and  an  adjourn- 
ment was  taken  till  that  time.  Before  the  adjournment  the 
judge,  in  a  talk  with  the  State's  Attorney,  advised  and  urged 
him  to  be  diligent,  telling  him  he  could  not  afford  to  neglect 
his  duty.  The  State's  Attorney  replied  that  he  wished  and 
intended  to  do  so  and  that  he  would  do  all  in  his  power  to 
get  the  cases  ready.  In  this  there  is  no  reason  to  find  that 
he  was  not  sincere.  The  court  reassembled  on  the  10th,  but 
no  case  was  ready,  and  bonds  were  called  and  forfeited  in 
the  cases,  about  one  hundred  and  twenty-five  in  all.  This 
was  not  the  fault  of  the  State's  Attorney.  Thereupon  the 
judge  said  to  him,  "You  see  how  this  matter  is  running. 
Now  I  want  you  to  sue  and  collect  these  recognizances." 
The  State's  Attorney  replied,  that  he  was  going  to  do  it  and 
was  then  having  forms  printed  for  that  very  purpose.  The 
State's  Attorney  understood,  or  ought  to  have  understood. 
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that  when  the  judge  said  "sue  and  collect  these  recogni- 
sances/' he  did  not  mean  simply  sue  and  get  rid  of  them. 
The  county  court  finally  adjourned  November  13th  and  soon 
after  that  the  State's  Attorney  told  F.  S.  Piatt,  who  was 
counsel  for  some  of  the  defendants,  that  he  was  about  to 
bring  suits  to  collect  the  bail.     Piatt  proposed  to  accept 
service,  and,  when  Jones  objected  that  he  would  get  no 
security  in  that  way,  promised  to  pay  whatever  judgments 
should  be  rendered  and  asked  that  no  suit  be  brought  until 
after  the  adjournment  of  the  legislature,  of  which  he  was  a 
member.    Finally  it  was  arranged  that  the  suits  should  be 
brought  in  a  consolidated  form,  service  accepted,  and  that 
Piatt  should  be  responsible  for  the  payment  of  the  judgments 
and  that  the  suits  should  be  disposed  of  November  30th. 
A  similar  arrangement  was  made  as  to  other  suits  with 
P.  M.  Meldon,  counsel  for  the  defendants   therein.      The 
State's  Attorney  being  absent  until  the  evening  of  the  30th, 
his  partner,  Mr.  Rice,  appeared  for  him  in  the  cases  before 
the  city  court  and  acted  in  accordance  with  the  State's 
Attorney's  instructions.    Piatt  informed  the  court  that  the 
respondents  had  been  re-arrested  and  insisted  that  judgment 
should  be  entered  for  one  cent  damages   and  costs.      In 
answer  to  an  inquiry  by  the  court  touching  the  costs  which 
had  been  made  upon  the  bench  warrants,  Piatt  replied  that 
those  costs  were  a  part  of  the  cases  in  the  county  court  and 
should   not   be   included   here.     The   State's  Attorney,  in 
instructing  his  partner,  had  informed  him  that  he  should 
be  satisfied  with  any  judgments  the  court  might  render  in 
cases  in  which  the  respondents  had  been  re-arrested.    No 
opposition  was  made  to  the  contention  of  the  respondents' 
counsel,  and  the  city  court   understood   that  the  State's 
Attorney,  through   his   representative,   consented    to    the 
judgments  for  one  cent  damages  and  costs.    The  judgments 
were  rendered  with  entire  acquiescence  of  everybody  concerned 
and  in   conformity    with   a   general    expectation.      When 
certain  of  the  ca^es  were  called  up  it  was  evening  and  the 
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State's  Attorney  had  retttrned.  The  court  inquired  what 
judgments  should  be  entered  therein;  Mr.  Piatt  said  that 
the  same  judgments  should  be  entered  as  in  the  other  cases 
and  the  State's  Attorney  made  no  objection.  Certain  of  the 
cases  in  which  the  respondents  had  not  been  re-arrested  were 
continued. 

The  manner  of  making  the  writs  was  as  follows :  About 
the  20th  of  November  the  State's  Attorney  procured  blanks 
and  instructed  a  clerk  how  to  fill  them,  and  the  writs  were 
being  made  from  that  time  to,  and  including,  the  30th; 
some  of  the  counsel  of  the  defendants  assisted  in  making  the 
writs;  none  of  the  writs  were  dated;  some  contained  no 
recognizance  for  costs;  on  some  service  was  accepted  for 
only  one  of  the  defendants;  on  others  there  was  no 
acceptance  of  service;  and  on  still  others  service  was 
Accepted  before  the  writs  had  been  signed.  In  some  of 
the  writs  different  defendants  were  named  in  different  counts. 

Upon  evidence  offered  by  the  respondent  herein,  and  received 
against  the  objection  of  the  State,  it  is  found  that  when 
cases  of  this  class  have  come  before  the  county  court  for 
Rutland  County,  that  court,  if  the  respondents  had  been 
re-arrested,  generally  chancered  the  bail  to  a  nominal  sum, 
one  dollar,  or  five  dollars,  or  twenty-five  dollars,  but  that 
judgment  was  rendered  in  each  case  according  to  the 
condition  of  the  circumstances  attending  it. 

On  December  1,  1896,  Judge  Rowell  sent  the  respondent 
herein  a  certificate  that  he  had  faithfully  administered  his 
office  during  the  September  Term  of  the  county  court.  On 
the  same  day,  before  receiving  the  certificate,  the  respondent 
wrote  to  Judge  Rowell,  inclosing  a  certificate  to  be  signed 
by  him,  such  as  the  statute  required,  to  the  effect  that  the 
f^espondent  had  faithfully  administered  his  office  for  the  six 
months  just  ended.  In  his  letter  accompanying  this 
certificate  the  respondent  said,  '*I  have  brought  suits  to 
recover  forfeitures  on  bail  cases  and  I  think  I  have  included 
every  case."    Judge  Rowell  did  not  sign  the  enclosed  certif- 
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icate,  but .  soon  after  received  from  the  State  Auditor  a 
letter  informing  him  that  his  limited  certificate  was 
insufficient  and  that  he  had  declined  to  pay  the  respondent 
unless  furnished  with  a  certificate  covering  the  whole  period 
of  six  months.  Judge  Rowell  then  supposing  that  the  cases 
mentioned  in  the  respondent's  letter  of  December  1st  were 
still  pending,  sent  to  the  auditor  the  required  certificate  and 
the  respondent  received  his  salary.  From  all  the  circum- 
stances it  is  found  that  the  respondent,  when  he  wrote  the 
letter  of  December  1st,  had  good  reason  to  believe,  and 
knew,  or  ought  to  have  known,  that  the  manner  in  which 
the  various  suits  had  been  disposed  of  was  a  matter  material 
to  be  made  known  to  enable  the  judge  to  determine  the 
question  submitted  by  the  respondent  in  that  letter,  and 
that  he  intentionally  omitted  to  state  frankly  and  fairly 
what  had  been  done  in  those  suits.  It  is  further  found  that 
Judge  Rowell  was  by  that  letter  deceived  and  induced  to 
believe  that  the  respondent  had  stated  fully  all  that  had 
been  done,  and^that  he  furnished  the  certificate  in  consequence 
thereof. 

IV.  H,  Rowland^  State's  Attorney,  and  Barber  &  Darling 
for  the  State. 

Whether  the  proceedings  forfeiting  bail  have  the  effect  of 
an  adjudication  so  as  to  charge  the  surety  to  the  amount  of 
the  forfeiture  is  not  material.  The  question  upon  this  phase 
of  the  case  is  whether  the  respondent  has  exercised  good 
fidelity  to  the  court  as  an  officer  thereof  and  to  his  client, 
the  State,  in^his  conduct  respecting  said  forfeitures. 

The  attorney's  oath,  among  other  things,  provides  that 
the  affiant,  "shall  act  in  the  office  of  attorney  within  the 
court  according  to  his  best  learning  and  discretion  with  all 
good  fidelity,  as  well  to  the  court  as  to  his  client."  The 
State  contends  that  the  report  shows  the  respondent  to 
have  been  guilty  of  a  violation  of  this  oath.  The  State  of 
Vermont  was  the  client  of  the  respondent  in  the  matter  of 
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the  collection  of  the  forfeited  recognizances.  What  it  desired 
in  respect  to  the  collection  of  such  forfeitures  is  easily  dis- 
cernible in  view  of  the  fact  that  Y.  S.  §  346  provides,  **When 
bail  is  forfeited,  the  state  auditor  shall  at  once  call  the 
attention  of  the  State's  Attorney  to  the  case,  who  shall 
immediately  commence  proceedings  to  enforce  collection,  and 
the  bill  of  costs  shall  be  held  until  such  collection  is  made  or 
proceedings  are  commenced." 

Again,  V.  S.  §  2955,  relating  to  the  duties  of  State's 
Attorney,  in  the  last  paragraph  thereof,  provides  that  he 
shall,  "take  measures  to  collect  fines,  forfeitures,  penalties, 
costs,  or  other  demands  or  sums  of  money  due  to  the  State 
or  county."  And  finally  to  make  certain  the  expression  of 
the  client's  will,  V.  S.  4532  provides  that  where  bail  is 
forfeited  as  in  the  case  at  bar,  the  State's  Attorney,  ''shall 
forthwith  apply  to  the  court  for  a  bench  warrant  for  the 
re-arrest  of  such  respondent,  whereupon,  trial  shall  be  had 
as  speedily  as  the  ends  of  justice  will  permit  and  for  each 
successive  forfeiture  of  recognizance  in  such  cause,  a  like 
procedure  shall  be  had  until  trial  thereof,  and  such  State's 
Attorney  shall  prosecute  every  such  forfeiture  to  final 
judgement." 

Clearly,  in  view  of  these  unequivocal  expressions  of  the 
will  of  his  client,  the  State,  the  respondent  had  no  alternative 
in  the  exercise  of  good  fidelity  to  his  client  except  to  prosecute 
such  forfeiture  to  final  judgment. 

It  is  contended  that  in  the  proceedings  before  the  city 
court,  the  respondent  did,  in  the  language  of  the  statute, 
prosecute  these  forfeitures  to  final  judgment.  To  so  hold  is 
to  say  that  the  legislature  contemplated  the  enactment  of  a 
solemn  farce  under  the  guise  of  judicial  proceedings.  The 
statute  cannot  admit  such  an  idle  construction.  To 
prosecute  to  final  judgment  must  mean  to  prosecute  to 
some  purpose,  to  some  use,  to  some  end. 

The  respondents  in  these  cases,  at  the  time  the  so-called 
final  judgments  of  the  city  court  were  rendered,  had  been 
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re-arrested,  so  that  no  purpose  could  be  subserved  in  prose- 
cuting the  forfeitures  to  a  judgment  for  a  nominal  sum 
except  to  comply  with  the  form  and  not  with  the  spirit  <rf 
the  statute.  It  was  the  duty  of  the  respondent  to  prosecute 
to  some  substantial  final  judgment,  to  prosecute  for  some 
good  to  the  State,  to  at  least  cover  into  the  State  treasury 
some  sum  that  would  in  a  measure  make  the  State  whole 
for  the  expense  by  it  incurred  and  sustained  in  the  matter  of 
these  prosecutions.  To  recover  final  judgment  for  the  sum 
of  less  than  one  cent  for  every  hundred  dollars  of  forfeiture 
can  hardly  be  said  to  be  acting  in  good  fidelity  to  the  State. 

It  is  contended  that  with  the  matter  of  these  forfeitures 
and  the  proceedings  of  the  respondent  relating  thereto  before 
the  city  court,  this  court  and  the  committee  by  it  appointed 
have  nothing  to  do;  that  the  respondent  is  responsible 
alone  to  the  people  from  whom  he  derived  his  power  and 
authority  as  State's  Attorney;  that  his  conduct  therein 
relates  to  the  performance  of  his  official  duties  as  State's 
Attorney  and  that  this  court  cannot  inquire  into  the  same; 
that  the  only  way  to  reach  acts  of  this  character  is  by 
proceedings  in  impeachment  before  the  constitutional 
tribunal,  or  by  an  appeal  to  that  last  final  arbiter  of  all 
official  actions,  the  opinion  of  the  people  as  expressed  by 
their  ballots. 

As  said  by  the  court  in  Re  Ennght,  67  Yt.  351,  all  decis- 
ions and  authorities  concur  in  holding  that  it  is  the  right 
and  duty  of  the  court  when  an  attorney  is  found  guilty  of 
corrupt  or  fraudulent  acts  performed  in  his  office  of  attorney 
to  withdraw  the  right  and  privilege  which  were  conferred 
by  admitting  him  to  the  bar  of  the  courts  of  the  State. 
And  it  is  held  that  where  an  attorney  has  been  guilty  of 
acts  toward  his  client  that  merit  disbarment,  it  matters  not 
if  the  client  is  satisfie4  to  have  him  escape  such  punishment, 
yet  it  is  the  duty  of  the  court  in  the  exercise  of  its  prerog- 
ative to  preserve  its  self-respect  and  the  respect  of  the  public, 
to  prevent  him  from   acting  as   an   officer  and  attorney 


Vt.]  IN  RE  JOSEPH  C.  JONES.  81 

thereof.  Re  Woolley,  11  Bush.  Ill ;  Re  Davtes,  93  Pean.  116 : 
39  Am.  Rep.  729;  Re  Attorney,  86  N.  Y.  563.  See  also  Ex 
parte.  Wall,  107  U.  S.  265,  where  it  is  said  the  court  should 
compel  attorneys  to  act  honestly  toward  their  clients. 

For  a  dear  statement  of  the  reasons  why  it  is  the  duty  of 
tlie  court  so  to  proceed  and  a  discussion  of  what  should  be 
required  of  attorneys,  see  Fairfield  County  Bar  v.  Taylor, 
60  Conn.  11.  For  fall  collation  of  authorities,  see  State  y. 
ICirke,  12  Fla.  278 :  95  Am.  Dec.  314  and  note. 

Although  the  people  have  not  proceeded  against  him  for 
his  neglect  of  duty,  that  is  no  reason  why  the  court  should 
fail  in  that  respect.  See  i?^  Cowdery,  69  Cal.  32:  58  Am. 
Rep.  545. 

y.  W.  Stewart  for  the  respondent. 

The  State's  Attorney  gets  his  commission  from  the  people. 
His  duties  are  defined,  prescribed  and  enjoined  by  the  statute. 
To  their  obedience  he  is  solemnly  bound  by  his  official  oath. 
In  the  exercise  of  his  honest  judgment  applied  to  the 
discharge  of  his  official  duty,  he  is  absolutely  independent 
of  dictation  or  interference  by  any  person,  official  or  other- 
^vise,  save  where  such  interference  is  authorized  in  express 
terms  by  statute. 

The  supreme  mandate  of  the  legislature,  as  he  honestly 
understands  and  interprets  it,  is  his  only  guide. 

So  the  Judge  stands  in  the  same  relation  to  the  law, 
absolutely  independent  within  his  prescribed  sphere  of 
action. 

Each  may  err  in  the  exercise  either  of  a  wise  discretion  or 
a  sound  judgment,  as  both  often  do,  and  will  continue  to  do, 
for  both  are  under  limitations  common  to  the  race;  but 
denial  to  either  of  the  independent  exercise  of  judgment  in 
the  performance  of  official  duty  could  only  serve  to  impair 
and  destroy  their  efficiency. 

It  is  claimed  for  the  respondent : 

(1)    That  the  duty,  power  and  authority  of  the  State's 
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Attorney  in  proceedings  for  the  recovery  of  forfeiture  of  bail 
in  criminal  cases  are  prescribed  in  V.  S.  346  and  4532. 

(2)  That  under  the  provisions  of  these  sections  he  may, 
in  his  discretion,  proceed  in  the  performance  of  such  duty  in 
any  court  having  jurisdiction  to  render  final  judgment. 

(3)  That  upon  motion  to  chancer  in  such  cases  in  view  of 
the  statute  which  gives  discretion  to  the  court  to  determine 
the  extent  of  reduction  of  damages,  and  in  view  of  the 
established  practice  in  this  class  of  cases,  the  right  of  the 
State's  Attorney  to  the  independent  exercise  of  his  own 
judgment  as  to  such  extent,  is  absolute,  whether  in  the  form 
of  suggestion  to  the  court  or  of  acquiescence  in  its  decision. 

(4)  The  judicial  determination  of  the  court,  upon  motion 
to  chancer,  is  an  official  act  for  which,  under  the  statute, 
such  court  is  solely  responsible. 

(5)  The  principles  above  enunciated  are  strictly  applicable 
to  the  respondent's  procedure  in  the  cases  under  inquiry. 

(6)  Judge  Rowell's  injunction  to  the  respondent,  delivered 
as  it  was  from  the  bench  in  open  court,  in  form  at  least,  was 
mandatory,  and  by  whatever  terms  it  may  be  characterized, 
whether  direction,  order,  injunction,  or  advice,  it  is  clear 
that  it  could  not  impair  Jones's  perfect  independence  of 
action  in  the  conduct  and  final  determination  of  the  cases. 

The  report  finds  that  Judge  Rowell  did  not  assume  to 
direct  Jones,  and  this  accords  with  Judge  Rowell's  testimony. 

In  this  view  of  the  case  Jones's  letter  to  Judge  Rowell, 
which  was  strictly  true,  could  not  have  been  written  with 
any  intention  to  deceive,  and  the  real  difficulty  seems  to 
have  arisen  from  the  difference  of  understanding  in  the  two 
as  to  what  Judge  Rowell  meant  by  his  order.  Jones's 
tmderstanding  was  based  upon  what  he  regarded  as  his 
duty  in  conformity  with  the  statute  and  the  practice  before 
alluded  to. 

He  had  no  discoverable  motive  to  deceive  the  judge,  and 
under  oath  explicitly  denied  any  idea  or  intention  of  so 
doing. 
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The  finding  of  the  committee  that  when  the  respondent 
wrote  the  letter  of  December  1st,  he  had  good  reason  to 
believe  and  knew,  or  ought  to  have  known,  that  the  manner 
in  which  the  various  suits  that  he  had  conducted  as  afore- 
said had  been  finally  disposed  of  were  facts  material  to  be 
made  known  to  the  judge  to  enable  him  to  determine  the 
very  question  submitted  by  the  respondent  in  that  letter 
asking  for  his  certificate,  and  that  the  respondent  intention- 
ally omitted  to  state  frankly  and  fairly  what  had  been  done 
with  the  suits  which  he  said  had  been  commenced,  is  wholly 
unwarranted  upon  review  of  the  whole  case  as  presented  by 
the  report. 

It  is  clearly  implied  here  that  if  the  judge  had  known  that 
Jones  had  so  disposed  of  these  cases  the  certificate  would 
have  been  withheld. 

For,  if  nothing  had  been  done  by  Jones  to  justify  refusal 
of  the  certificate,  then  there  could  have  been  no  deceit  and 
this  complaint  is  groundless, 

If,  on  the  other  hand,  Jones's  conduct  of  these  cases  to 
final  judgment  in  the  manner  stated  had  been  made 
ground  of  refusal  of  the  certificate  by  Judge  Rowell,  such 
action  must  rest  upon  the  proposition  that  the  judge  had 
authority  to  direct  Jones  where  and  how  to  proceed  in  the 
discharge  of  his  official  duty  in  the  premises.  This 
proposition  is  denied  and  the  judge  himself  concedes  its 
unsoundness. 

The  general  provision  of  the  statute  which  makes  the 
judge  a  certifying  officer  to  the  fidelity  of  the  State's 
Attorney  does  not  avoid  the  conclusion  last  above  stated. 
It  will  not  do  to  disclaim  power  to  direct  and  then  to 
impose  terms  of  procedure,  non-compliance  with  which  is 
punished  by  withholding  certificate. 

The  statute  which  makes  the  judge  the  official  assurer  of 
the  fidelity  of  the  State's  Attorney  is  an  anomaly  in  our 
system,  whose  crowning  glory  has  been  a  division  of 
governmental  functions  into  departments,  each  of  whose 
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duties  and  powers  are  sharply  defined  by  constitutional  and 
statutory  provision. 

Upon  the  facts  reported  the  inference  of  the  committee 
that  Jones  was  guilty  of  infidelity  to  his  client  is  not  only 
unwarranted,  but  is  clearly  refuted.  His  action  was  in  strict 
pursuance  of  the  statute  and  the  practice  established  there- 
under. His  alleged  acquiescence  in  the  judgment  of  the  court 
in  chancering  the  bonds  affords  no  grounds  for  the  charge 
of  such  infidelity.  If  it  be  said  that  such  acquiescence  was 
an  error  of  judgment  it  would  not  justify  such  charge  or 
inference,  for  by  virtue  of  his  office  his  personal  judgment, 
not  that  of  the  committee,  nor  of  Judge  Rowell,  nor  of 
anybody  else,  was,  upon  every  principle  of  sound  policy,  the 
sole  criterion  of  his  action.  Nothing  short  of  a  corrupt 
purpose  can  justify  the  charge,  and  there  is  no  evidence  or 
pretense  of  the  existence  of  corrupt  purpose. 

If  Jones's  letter  operated  in  fact  to  deceive  Judge  Rowell, 
though  without  intention  on  the  part  of  Jones,  it  was 
simply  because  the  Judge  had  entertained  some  private, 
personal  and  unexpressed  conception  of  what  in  A/j  judgment 
Jones  should  have  done,  or  what  he  himself  in  Jones's  place 
in  the  exercise  of  his  discretion  as  prosecutor  would  have 
done. 

Thompson,  J.  At  the  hearing  before  this  court,  neither 
the  respondent  nor  his  counsel  made  mention  of  the  exception 
taken  by  him  to  the  ruling  of  the  commissioners,  excluding 
evidence  offered  by  him  to  show  the  action  of  the  county 
court  in  certain  individual  cases  in  regard  to  chancering  bail 
where  the  respondent  had  been  re-arrested.  Hence  we  take 
no  notice  of  the  exception,  further  than  to  remark,  that  the 
commissioners  did  not  err  in  holding  that  this  evidence 
offered  was  not  competent  to  prove  a  custom  in  that  behalf 
in  the  county  court. 

The  respondent  in  his  statement  before  this  court,  and  his 
counsel  in  his  brief,  have  made  an  elaborate  efibrt  in  support 
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of  their  contention  that  the  commissioners  erred  in  finding 
the  facts  and  conclusions  reported  by  them,  from  the  evidence 
submitted  to  them.  The  commissioners  are  lawyers  of 
ability  and  wide  and  varied  experience,  and  are  men  of 
irreproachable  character  and  standing  in  the  bar  and  among 
the  citizens  of  this  State.  They  were  selected  by  the  court, 
with  the  concurrence  and  approval  of  the  respondent  and 
his  counsel,  to  hear  the  evidence,  find  and  report  the  facts 
and  their  conclusions  thereon  in  respect  to  the  charges  made 
against  the  respondent  as  an  attorney  of  this  court.  We 
are  aware  that  in  some  jurisdictions,  when  charges  are 
preferred  against  an  attorney  involving  his  official  conduct 
and  character,  the  court  hears  the  evidence,  finds  the  facts 
and  conclusions  deducible  therefrom,  and  renders  judgment 
thereon.  But  we  think  it  is  fairer  to  an  attorney  charged 
with  misconduct  affecting  him  in  his  office  of  attorney,  to 
have  the  case  heard  and  the  facts  and  conclusions  found,  by 
eminent  members  of  the  bar  and  reported  to  the  court 
sitting  to  render  judgment  thereon.  This  insures  him  a  trial 
by  his  peers.  It  also  removes  the  opportunity  to  charge  the 
court  with  having  misconstrued  the  evidence,  or  with 
having  become  biased  in  hearing  the  evidence  and  the 
arguments  in  respect  to  the  facts  and  conclusions  to  be 
drawn  therefrom.  Neither  the  respondent  nor  his  counsel 
take  any  exception,  nor  make  any  objection,  to  the  method 
of  procedure,  nor  to  the  ability,  integrity  and  fairness  of  the 
commissioners  who  heard  the  case.  The  commissioners  say 
in  their  report  that  all  parties  interested  were  fully  heard. 
It  is  not  contended  that  this  is  untrue,  nor  is  it  claimed  that 
either  of  the  commissioners  was  in  any  way  biased  or 
prejudiced  against  the  respondent,  nor  that  any  fact  or 
conclusion  found  was  without  the  support  of  legitimate 
evidence.  Under  these  circumstances,  for  the  court  to  revise, 
ignore  or  reject,  any  relevant  fact  found  and  reported  by  the 
commissioners,  would  be  as  capricious  as  it  would  be  for  it 
to  revise,  ignore  or  reject,  the  verdict  of  a  jury,  found  from 
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legitimate  evidence,  without  exception  thereto,  or  any 
suggestion  that  any  other  evidence  existed,  bearing  upon 
the  issues  tried.  Such  a  course  would  subvert  the  adminis- 
tration of  justice  by  the  courts,  and  bring  them  into  well 
merited  contempt.  It  is  apparent  that  in  this  case  the 
judgment  of  this  court  must  be  rendered  upon  the  facts  and 
conclusions  legitimately  found  and  reported  by  the  commis- 
sioners. 

The  respondent  and  his  counsel  claimed  before  the  commis- 
sioners, and  now  contend,  that  because  the  misconduct 
found  relates  to  the  respondent's  duties  as  State's  Attorney 
for  the  county  of  Rutland,  for  which  he  is  answerable  to  the 
voters  of  the  county,  and  to  the  State,  and  for  which  he 
might  be  impeached,  this  court  has  no  jurisdiction  over  him 
in  regard  to  the  same.  While  acting  in  the  county  court  in 
the  prosecution  of  cases  in  which  the  State  was  a  party, 
and  in  all  his  relations  to  parties,  counsel  and  court,  in  such 
prosecutions,  he  was  also  acting  in  his  official  capacity  as 
an  attorney  of  this  court,  and  under  the  obligations 
assumed  by  him  when  he  became  such  attorney.  Not- 
withstanding he  might  be  liable  to  impeachment  or 
might  be  rejected  by  the  voters,  if  a  candidate  for  re-election, 
his  conduct  when  acting  in  his  office  of  attorney,  and 
sometimes  when  acting  in  a  private  or  other  capacity,  was 
open  to  investigation  by  this  court,  and  if  found  to  be  such 
that  the  court,  to  protect  itself  and  the  public,  and  to  keep 
the  administration  of  justice  pure,  ought  to  withdraw  the 
protection  and  credit  under  the  law  which  it  accorded  him 
by  admitting  him  to  the  oflSce  of  an  attorney  at  law  and 
solicitor  in  chancery,  it  is,  beyond  question,  the  right  and 
duty  of  this  court  to  deal  with  him  as  justice  demands.  It 
may  suspend  or  disbar  him.  All  courts,  so  far  as  we  are 
aware,  which  are  empowered  to  admit  attorneys  to  practice, 
have,  at  all  times,  the  right  to  inquire  into  the  official 
conduct  of  those  so  admitted,  and  into  their  conduct 
generally,  and  if  found  to  be  such  as  shows  them  to  be 
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unworthy  and  unfit  to  practice  their  profession,  have  the 
right,  and  may  be  under  the  duty,  of  withdrawing  the  right 
accorded.  Nor  is  this  right  suspended,  if  the  acts  complained 
of  are  such  as  render  the  attorney  liable  to  criminal  prose- 
cution and  punishment.  It  is  not  necessary  to  cite  authorities 
in  support  of  these  propositions.  They  will  be  found  stated 
in  the  elementary  books  and  are  sustained  by  the  adjudged 
cases.  See  Ex  parte  Wall  107  U.  S.  265:  27  L.  C.  P.  Co. 
552;  Ex  parte  Bradley,  7  Wall.  (U.  S.)  364:  19  L.  C.  P.  Co. 
214  and  note;  Dickens's  Case,  67  Penn.  St.  169 :  5  Am.  Rep. 
420;  In  re  Cowdery,  69  Cal.  32:  58  Am.  Rep.  545;  State  v. 
Ktrke^  12  Fla.  278:  95  Am.  Dec.  314  and  note;  Burns  v. 
AUen,  15  R.  I.  32:  2  Am.  St.  Rep.  844  and  note.  From 
these  and  many  other  authorities  which  might  be  cited,  it 
is  manifest  that  the  object  of  admission  to  the  bar  is  to 
bring  to  the  administration  of  justice  a  class  of  high- 
minded  men  of  such  education  and  training,  and  such 
mental  and  moral  qualifications,  as  can  and  will  aid  in 
determining  the  rights  and  duties  of  all  litigants,  under  all 
circumstances,  according  to  law,  so  that  the  administration 
of  the  law  may  be  pure,  clean  and  enlightened,  and  thereby 
every  one  obtain  his  exact  rights  and  privileges.  When  one 
so  admitted,  by  his  conduct  as  an  attorney,  or  as  an 
individual,  shows  himself  unworthy  of  his  high  calling  and 
disgraces  the  office,  it  is  the  duty  of  the  court,  empowered 
to  admit,  to  withdraw  the  rights  and  privileges  conferred 
by  the  admission.  It  does  this,  not  primarily  as  a  punish- 
ment to  him,  but  to  protect  the  administration  of  justice. 

The  charges  against  the  respondent,  found  established  by 
the  commissioners,  are  of  a  very  serious  character.  They 
are  infidelity  to  the  interest  of  his  client,  the  State,  and 
intentionally  withholding  facts  which  he  knew  were  material, 
fi'om  the  judge,  when  applying  for  a  certificate  required  by 
statute,  to  entitle  him  to  draw  his  salary,  whereby  the  judge 
was  deceived.  Fidelity  to  his  client's  interests,  and  honesty 
and  frankness   in    dealing  with   the   judge   in   regard  to 
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discharging  a  duty  towards  him  and  the  State,  required  by 
law,  are  prime  qualifications  of  every  attorney,  made  so  by 
his  oath  of  office.  It  is  not  contended,  that  if  these  charges 
are  to  stand  proven,  and  are  such  that  the  respondent  is 
answerable  for  them  as  an  attorney,  to  this  court,  they  do 
not  demand  suspension  or  disbarment.  It  matters  not  that 
his  deception  of  the  judge  occurred  when  he  was  not  acting 
as  a  member  of  the  county  court,  nor  in  the  trial  of  a  cause. 
It  occurred  when  he  was  discharging  a  duty  imposed  by 
law.  The  charges  touch  the  fidelity  and  integrity  of  the 
respondent  and  show  him  to  be  unworthy  to  minister  at 
the  altar  of  justice,  and  that,  under  the  law,  it  is  the  duty  of 
this  court  to  withdraw  fi-om  him  the  right  which  it  granted 
by  admitting  him  to  the  bar  of  this  State.  It  is  never  other 
than  a  sad  and  painful  duty  for  a  court  to  be  obliged  to 
render  such  a  judgment  against  one  of  its  once  accredited 
officers. 

Judgment  that  said  Joseph  C,  Jones  ts  removed  from 
the  office  of  attorney  at  law  and  from  the  office  of 
solicitor  in  chancery. 

Start,  J.,  dissenting.  If  the  respondent's  motion  to 
recommit  the  report  to  the  commissioners  for  further 
findings  was  rightfully  denied,  then,  in  my  opinion,  the 
judgment  is  right;  but  I  do  not  concur  in  the  action  of  a 
majority  of  the  court  in  denying  this  motion  and  entering 
final  judgment,  without  further  hearing  before  the  commis- 
sioners. 

On  the  hearing  before  this  court  upon  the  commissioners* 
report,  the  respondent  was  allowed,  in  his  defence,  to  make 
an  oral  statement,  in  which  he  claimed  that,  during  his 
term  of  office,  he  had  been  accustomed  to  bring  suits  on 
such  forfeited  recognizances,  returnable  before  the  city  court ; 
that  said  court,  in  cases  where  the  respondents  had  been 
re-arrested  or  surrendered  by  their  sureties,  invariably 
rendered  judgment  for  a  nominal  sum  in  damages,  or  a  sum 
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that  wotild  make  good  any  expense  incurred  by  the  State  by 
reason  of  the  non-appearance  of  the  respondent;  that  he 
understood  and  believed,  at  the  time  he  brought  the  suits  in 
question  before  the  city  court,  and  at  the  time  judgments 
were  entered  therein,  that  it  had  been  the  uniform  practice 
ol  his  predecessors  in  office  to  bring  suits  in  like  manner 
before  the  city  court,  and  that  like  judgments  had  been 
rendered  therein ;  that  his  action,  and  the  action  of  the  city 
court  and  of  his  predecessors  in  office,  had  never  before  been 
questioned  or  criticised  by  the  auditor  of  accounts  or  by 
any  court ;  that  at  the  time  of  the  bringing  of  said  suits  and 
rendering  of  said  judgments,  he,  in  good  faith,  honestly 
believed  that,  when  the  surety  returned  his  principal  into 
custody  and  paid  such  expense  as  had  been  incurred  by 
reason  of  the  non-appearance  of  the  principal,  he  had  fully 
performed  the  obligation  assumed  by  his  recognizance;  that, 
in  all  he  did,  he,  in  good  faith,  believed  he  was  pursuing,  and 
that  the  city  court  was  carrying  out,  a  practice  that  was 
well  known  to  the  auditor  of  accounts  and  other  officials  of 
the  State;  that  it  had  been  the  practice  of  the  Rutland 
County  Court,  when  a  respondent  was  returned  into  custody, 
to  chancer  the  recognizance  to  a  nominal  sum,  or  a  sum 
equal  to  any  expense  incurred  by  reason  of  the  failure  of  the 
surety  to  have  his  principal  in  court  when  called  upon  to  do 
8o;  that  it  never  occurred  to  him  that  the  judge  did  not 
know  and  understand  said  practice,  or  that  the  judge 
expected  any  other  course  would  be  pursued;  that  he 
supposed,  when  the  judge  told  him  that  he  regarded  it  as  his 
duty  to  sue  and  collect  forfeitures,  the  judge  had  reference  to 
cases  in  which  respondents  were  not  returned  into  custody,and 
not  to  cases  where  the  respondents  had  been  thus  returned ; 
that,  when  he  wrote  that  letter  to  the  judge,  he  had  in  mind 
this  class  of  cases,  and,  when  he  said  in  his  letter  he  had 
brought  suits,  he  referred  to  this  class  of  cases ;  that,  at  the 
time  he  wrote  the  letter,  all  the  cases  where  respondents  had 
not  been   arrested   or   returned   into   custody   were  then 
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pending  and  had  not  been  disposed  of  in  the  city  court ;  that, 
by  reason  of  the  uniform  practice,  which  he  supposed  was 
weU  understood  by  the  presiding  judge,  to  render  judgment, 
for  a  nominal  sum  where  respondents  had  been  returned 
into  custody,  it  did  not  occur  to  him  that  it  was  material  to 
mention  these  cases  as  having  been  disposed  of;  and  that  he 
had  no  intention  to  deceive  the  judge,  but  supposed  he  had 
disposed  of  the  cases  in  the  way  and  manner  that  the 
presiding  judge  expected  they  would  be  disposed  of.  And  he 
insists,  that,  inasmuch,  as  he  exacted  from  the  several 
sureties  all  that  he,  in  good  faith,  believed  to  be  justly  due, 
and  in  so  doing  had  followed  a  practice  that  had  been 
approved  of,  and  acquiesced  in,  by  the  auditor  of  accounts, 
and  that  had  been  observed  by  his  predecessors  in  office  and 
by  the  Rutland  County  Court,  it  ought  not  to  be  adjudged 
that  he  had  not  acted  in  good  faith  to  his  client  and  to  the 
court ;  and  that,  if  the  judge  was  deceived,  it  was  because 
the  judge  did  not  know  or  understand  what  the  practice 
had  been  in  such  cases,  and  not  by  reason  of  any  intentional 
wrong  on  his  part. 

If  the  facts  claimed  in  this  statement  were  established, 
they  would  be  material  and  ought  to  be  considered  in 
determining  whether  the  respondent  acted  with  fidelity  to 
his  client,  the  State,  and  to  the  court.  They  tend  to  show 
that  the  respondent,  in  good  faith,  believed,  that,  when  the 
sureties  in  the  several  causes  returned  their  principals  into 
custody  and  paid  the  expense  incurred  by  the  State  by 
reason  of  their  failure  to  have  their  principals  in  court  at 
the  time  they  were  first  called  upon  to  do  so,  they  had  done 
their  fall  duty ;  that  nothing  further  ought,  in  justice,  to  be 
required  of  them ;  and  that  the  Rutland  County  Court,  the 
Rutland  City  Court  and  the  auditor  of  accounts  had  given 
such  a  construction  to  the  statute. 

The  statute  makes  it  the  duty  of  the  court,  on  hearing  a 
motion  to  chancer  bonds  in  a  criminal  cause,  to  consider  in 
favor  of  the  surety  the  fact  that  he  has  delivered  his  principal 
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in  court.  V.  S.  2037.  And  in  actions  brought  to  recover 
the  penalty  or  forfeiture  annexed  to  a  bond  of  recognizance 
taken  in  a  criminal  cause,  the  court  may  reduce  the  penalty 
of  such  bond  and  render  judgment  therein  as  circumstances 
require.    Y.  S.  2038. 

If  the  respondent  made  out  writs  for  the  recovery  of  the 
sums  forfeited  in  the  several  causes,  supposing  that  he  had 
included  all  such  forfeitures,  and,  before  the  writs  were 
served  or  judgments  were  rendered,  the  principals  were 
returned  into  custody,  and  the  respondent  could  not  have 
recovered  the  expense  he  had  incurred  in  making  the  writs 
except  by  proceeding  to  judgment  in  the  several  suits,  and 
he  did  proceed  for  this  purpose,  believing,  that,  by  the 
construction  given  to  the  statute  by  the  cotuts  in  Rutland 
County  and  the  auditor  of  accounts,  only  nominal  damages 
were  required,  and  accepted  without  objection  judgments 
for  such  damages,  believing  that  the  sureties  had  so  far 
performed  and  kept  the  conditions  of  the  recognizances  they 
had  entered  into  that  nothing  further  ought  to  be  required, 
and  that  such  judgments  were  in  conformity  to  the  usual 
practice,  and  the  only  practice  known  to  him,  it  is  difficult 
to  see  wherein  he  has  acted  corruptly,  or  intentionally 
omitted  to  discharge  his  official  duty,  by  not  insisting  upon 
judgments  for  greater  sums.  The  practice  and  the  construc- 
tion of  the  statute  may  have  been  wrong,  and  there  may 
have  been  reasons  in  these  particular  cases  for  a  departure 
from  the  usual  practice  and  for  insisting  upon  a  stricter 
construction  of  the  statute ;  but,  if  it  did  not  occur  to  the 
respondent  that  these  cases  were  exceptional,  and  that  the 
practice  ought  not  to  control,  and  the  necessity  for  a 
departure  from  such  usual  practice  and  a  stricter  construc- 
tion of  the  statute  was  in  no  way  brought  to  his  attention, 
and  he,  in  good  faith,  followed  such  practice  and  construction, 
believing  it  to  be  just  and  right,  it  ought  not  to  be  held  that 
he  did  not  act  with  fidelity  to  his  client,  because  he  did  not 
disregard  such  practice  and  construction  and  adopt  some 
other. 
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If  the  facts  are  as  now  claimed  by  the  respondent  in  his 
oral  statement,  they  should  also  be  weighed  and  considered 
in  determining  whether  he  intended  to  deceive  the  presiding 
jndge  of  the  county  court  when  he  wrote  the  letter  of 
December  1st.  If  the  statute  had  received  the  construction 
given  to  it  by  him,  and  the  practice  had  uniformly  been  in 
conformity  to  such  construction,  and  this  was  known  to 
him  and  not  to  the  judge,  and  this  construction  and  practice 
had  not,  to  the  knowledge  of  the  respondent,  been  questioned, 
then  he  may  not  have  understood  the  judge  as  the  judge 
intended  he  should  understand  him  when  he  said,  ''I  want 
you  to  sue  and  collect  these  recognizances." 

The  respondent  having  in  mind  the  construction  that  had 
been  given  to  the  statute,  and  the  practice,  and  not  knowing 
that  the  judge  did  not  know  of  such  practice,  or  that  such 
construction  had  been  given  to  the  statute,  may  have 
understood  as  he  claims  that  the  judge  referred  to  cases 
in  which  the  respondents  had  not  been  returned  into 
custody,  and  had  this  class  of  cases  in  mind  when  he  wrote 
the  letter ;  and  he  may  have  intended  to  refer  to  this  class  of 
cases  when  he  wrote  that  he  had  commenced  suits.  It 
appears  from  the  report  of  the  commissioners  that  suits  had 
been  commenced  in  this  class  of  cases  and  were  still  pending. 
If  the  respondent,  when  he  wrote  to  the  judge,  had  this 
class  of  cases  in  mind,  and  had  understood  the  judge  as  he 
now  claims,  he  may  well  claim  that  he  believed  what  he 
wrote  was  the  whole  truth,  and  that  he  did  not  intention- 
ally conceal  any  facts  respecting  the  causes  he  was  writing 
about,  that  were  material  for  the  judge  to  know  in  passing 
upon  the  question  of  whether  he  was  entitled  to  a  certificate. 
What  he  stated  in  his  letter  was  in  fact  true.  Suits  had 
been  commenced,  and  that  was  all  that  had  been  done  in 
those  cases  that  he  claims  he  had  in  mind.  If  he  did  so 
understand,  there  was  no  occasion  for  saying  more;  and,  if 
the  judge  had  known  of  the  construction  given  to  the 
statute,  and  the  practice,  he  probably  would  not  have  been 
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deceived  or  misled  by  the  letter.  The  judge,  not  knowing 
the  practice  that  had  prevailed  in  Rutland  County,  nor  the 
construction  there  given  to  the  statute,  was  doubtless 
misled  and  deceived  by  the  respondent's  letter.  But  for 
the  purposes  of  this  case,  this  fact  is  immaterial,  provided 
the  respondent  acted  in  good  faith  and  did  not  intentionally 
mislead  or  deceive  the  judge.  The  inquiry  should  be  limited 
to  whether  the  respondent,  in  the  conduct  of  the  suits  in 
question,  acted  with  fidelity  to  his  client,  the  State,  and 
whether  he  intentionally  deceived  the  presiding  judge. 

The  court  having  permitted  the  respondent  (who  is  still 
an  officer  of  the  court)  to  make  a  statement  of  claimed 
facts,  which  do  not  appear  of  record,  it  ought,  in  my 
judgment,  to  assume,  in  so  far  as  those  facts  do  not  conflict 
with  the  findings  already  made  by  the  commissioners,  that 
those  claims  are  made  in  good  faith,  and,  that,  on  re-hearing 
before  the  commissioners,  he  will  be  able  to  produce  evidence 
tending  to  establish  such  facts.  The  importance  of  such 
evidence  to  a  right  determination  of  the  case  is  apparent. 

If  the  respondent  made  a  mistake  in  placing  his  case  upon 
the  grounds  he  did  before  the  commissioners,  and  in 
omitting  to  present  to  them  facts  that  he  has,  by  his 
statement,  presented  to  the  court,  it  ought  not  to  be  held 
that  it  is  too  late  for  him  to  rectify  such  a  mistake. 
Believing  that  the  respondent,  in  his  oral  statement  before 
the  court,  has  submitted  a  view  of  his  case  not  fully 
presented  or  considered  at  the  hearing  before  the  commis- 
sioners, I  would  recommit  the  report  and  give  him  an 
opportunity  to  thus  present  it  to  them. 

The  commissioners  find  that,  ''assuming  that  the  respond- 
ent actively  contributed  nothing  to  bring  about  the  results 
in  these  cases,  yet  his  passive  indifference  to,  and  acquiescence 
illy  those  proceedings  constitute  an  infidelity  to  his  client's 
interests,  equal  to  that  which  an  active  contribution  would 
have  been."  This,  as  I  understand  the  report,  is  the 
infidelity  of  the   respondent   to   his   client   found   by   the 
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commissioners.  If  the  judgments  in  the  several  causes 
were  in  accordance  with  the  construction  given  to  the 
statute  by  the  courts,  the  usual  practice  of  the  courts, 
the  only  practice  known  to  the  respondent,  and  were  in 
fact  right,  then  indifference  and  acquiescence  on  the  part 
of  the  respondent  in  obtaining  them  did  not  constitute 
infidelity  to  his  client ;  and  it  was  material  for  him  to  show 
that  the  judgments  were  right,  or  in  accordance  with  the 
construction  the  courts  had  given  to  the  statute,  and  that 
he  acted  in  good  faith,  believing  them  to  be  right;  and  he 
offered  to  show  individual  cases,  similar  to  those  in 
question,  in  which  the  Rutland  County  Court  rendered 
judgments  for  nominal  damages.  The  commissioners 
ruled,  **that  it  was  not  competent  to  show  a  custom  in 
that  manner,  even  if  the  fact  of  there  being  a  custom  was 
material."  To  this  ruling  the  respondent  excepted.  I 
regard  this  in  the  nature  of  an  offer  to  show  what 
construction  the  court  had  given  to  the  statute  in  cases 
similar  to  those  in  question;  and  if  the  respondent  had 
knowledge  that  the  statute  had  received  the  construction 
claimed,  and  the  action  of  the  court  in  this  respect  led  him 
to  an  honest  belief  that  he  ought  not  to  insist  upon 
judgments  for  more  than  nominal  sums,  such  construction 
was  material  and  ought  to  have  been  considered  by  the 
commissioners  in  determining  whether  the  respondent  acted 
in  good  faith. 

In  this  connection,  a  former  judge  of  the  court  testified, 
and  the  commissioners  found,  that,  in  this  class  of  cases, 
when  respondents  were  re-arrested,  the  court  generally 
chancered  the  bail  to  a  nominal  sum,  one  dollar,  five  dollars 
or  twenty-five  dollars,  and  that  judgment  was  rendered  in 
each  case  according  to  the  conditions  and  circumstances 
attending  it.  While  the  testimony  thus  received  was 
material,  I  do  not  think  it  rendered  the  testimony  that 
was  offered  and  excluded  immaterial.  The  respondent  may 
not  have^^known  that  judgment  was  rendered  in  each  case 
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according  to  the  conditions  and  circumstances  attending  it, 
and  may  have  been  influenced  in  the  disposition  of  the  cases 
by  the  construction  the  statute  had  received  in  individual 
cases  that  were  similar  to  those  in  question.  It  does  not 
appear  from  the  report  that  the  respondent  offered  to  show 
that  he  knew  of  the  construction  the  statute  had  received, 
nor  that  he  was  influenced  by  such  construction;  and,  by 
the  rules  that  govern  in  actions  at  law,  he  cannot,  as  a 
matter  of  right,  insist  upon  a  re-committal  of  the  report. 
But  in  investigations  where  good  faith  is  the  vital,  if  not  the 
only,  issue,  these  rules  ought  not  to  be  held  controlling. 

The  object  and  purpose  of  this  proceeding  being  to 
determine  whether  the  respondent  has  so  conducted  himself 
in  his  office  of  attorney  of  this  court  as  to  merit  suspension 
or  disbarment,  the  court  ought,  in  my  judgment,  of  its  own 
motion,  to  order  farther  hearing  and  farther  facts  to  be 
brought  upon  the  record,  whenever  it  considers  such  hearing 
and  facts  material  for  a  right  determination  of  the  question 
of  the  fitness  of  a  respondent  to  remain  an  officer  of  the 
court.  In  my  judgment,  the  court  ought  not,  and  its 
commissioners  should  not  be  required,  to  follow  strictly  the 
common  law  rules  of  procedure,  when  a  proper  regard  for 
the  rights  of  the  respondent  suggest  that  some  other  course 
ought  to  be  pursued. 

From  the  rulings  of  the  commissioners,  and  their  entire 
report,  I  think  it  doubtful  whether  they  considered  the 
construction  of  the  statute  that  had  been  given  by  the 
court  material,  and  whether,  in  making  their  findings,  they 
took  into  consideration  the  practice  of  the  court  that  may 
have  influenced  the  respondent  in  the  disposition  of  the 
cases,  and  in  writing  to  the  judge  as  he  did.  I  would  not 
leave  a  matter  so  vital  in  doubt.  I  would  order  a  farther 
hearing  and  direct  the  commissioners  to  receive  the  evidence 
that  was  ofiered  and  excluded,  and  to  hear  evidence  and 
report  respecting  all  the  matters  herein  suggested,  and 
particularly  to   hear  evidence   and  report  respecting  any 
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general  or  particular  practice,  in  cases  where  principals  are 
returned  into  custody,  that  had  come  to  the  respondent's 
knowledge,  and  respecting  the  construction  that  had 
generally,  and  in  particular  cases,  been  given  to  the  statute 
relating  to  forfeited  bail  in  criminal  cases,  and  to  consider 
all  facts  that  they  may  find  respecting  such  construction  of 
the  statute  and  practice,  and  the  respondent's  knowledge 
thereof,  that  in  any  way  influenced  him  in  the  disposition  of 
the  suits  in  question,  or  in  writing  as  he  did  to  the  judge,  in 
passing  upon  the  question  of  whether  the  respondent  acted 
with  fidelity  to  his  client,  and  whether  he  intentionally 
deceived  or  misled  the  presiding  judge. 

Thompson,  J.  I  would  recommit  the  commissioners' 
report  for  farther  findings,  not  as  a  matter  of  legal  right, 
but  as  a  matter  of  discretion  in  view  of  the  importance  of 
this  proceeding  as  affecting  the  respondent's  future  profes- 
sional life.  The  court  having  denied  his  motion  to  re- 
commit, leaving  the  case  standing  on  the  commissioners' 
report,  I  concur  in  the  opinion  delivered  by  me  for  the 
majority  of  the  court. 


State   vs.  William  0.  Dwyer  and  Charles  E.  Barker. 

May  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson,  Stast,  and 

Thompson,  JJ. 

Action  on  Forfeited  Recognizance— Authority  to  Chancer-— Scire  Facias 

and  Debt, 

A  recognizance  taken  on  appeal  for  the  appearance  of  the  respondent  in  the 
county  court  is  a  part  of  the  main  case  and  remains  so  even  after  a 
judgment  of  forfdtttre.     Such  judgment  can  be  enforced  only  by  a 
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proceeding  thereon  in  which  respondent  and  surety  are  given  opportunity 
to  answer,  and  the  forfeiture  maybe  stricken  off,  or  the  bonds  chancered, 
at  any  time  before  final  judgment.  Under  the  Vermont  statutes  this 
power  to  chancer  resides  in  the  county  court  only,  and  an  action  of 
debt  cannot  be  maintained  upon  the  forfeited  recognizance  in  another 
court. 

The  usual  remedy  upon  a  forfeited  recognizance  is  scire  facias,  and  that 
can  be  brought  only  in  the  court  where  the  record  lies. 

l¥here  the  statute  confers  the  right  to  chancer,  the  remedy  by  debt  is 
inapplicable  because  the  amount  is  uncertain. 

Scire  Facias  upon  a  recognizance.  Plea,  former  judgment 
upon  the  same  cause  of  action  in  the  city  court  of  the  city 
of  Rutland.  Replication  that  the  city  court  had  no  juris- 
diction. Joinder  of  issue.  Upon  hearing  it  was  agreed  that 
the  replication  should  be  treated  as  demurred  to  and 
-considered  as  tendering  an  issue  of  law  upon  the  question 
whether  the  city  court  had  jurisdiction.  Acts  of  1892,  No. 
110,  creating  the  city  court,  was  referred  to.  Heard  at  the 
March  Term,  1897,  Rutland  County,  Tyler^  J.,  presiding. 
Judgment,  pro  forma^  that  the  replication  is  insufficient. 
The  plaintiff  excepted. 

B€Ues  &  May  for  the  plaintiff. 

Joel  C,  Baker  for  the  defendants. 

Tyler,  J.  The  defendant  Dwyer  was,  on  the  4th  day  of 
May,  1896,  prosecuted  in  the  city  court  of  Rutland  for 
selling  intoxicating  liquor  without  authority,  adjudged 
guilty  and  sentenced  to  pay  a  fine  and  costs,  from  which 
judgment  and  sentence  he  appealed  to  the  September  Term, 
1896,  of  the  Rutland  County  Court,  he  as  principal,  and 
defendant  Barker  as  surety,  recognizing  in  the  usual  form 
in  the  sum  of  fifty  dollars  for  his  appearance  at  that  term. 
The  appeal  and  the  record  of  the  proceedings  before  the  city 
-court  were  duly  entered  in  the  county  court,  the  case  was 
set  for  trial,  and  Dwyer  not  appearing,  the  recognizance 
was  adjudged  forfeited.  No  motion  was  made  to  chancer. 
In  November,  1896,  an  action  was  brought  in  the  city  court 
in  behalf  of  the  State  against  these  defendants  upon  the 
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forfeited  recognizance,  and  judgment  was  rendered  therein 
for  a  nominal  sum  in  damages  and  costs.  This  action  was 
afterwards  brought  to  the  March  Term,  1897,  of  the  county 
court. 

The  defendants  contend  that  the  action  in  the  city  court 
was  technically  an  action  of  debt,  that  that  court  has 
jurisdiction  of  all  actions  of  a  civil  nature  where  the  debt, 
damage  or  matter  in  demand  does  not  exceed  five  hundred 
dollars,  that  the  judgment  was  upon  the  merits  and  is  a 
bar  to  the  present  action.  The  State  claims  that  the  city 
court  had  not  jurisdiction. 

In  passing  upon  this  question  it  is  necessary  to  consider 
the  relation  of  the  surety  to  his  principal  and  to  the  case, 
and  the  nature  of  the  judgment  of  forfeiture.  Upon  a 
complaint  being  made  against  a  person  a  warrant  issues 
against  htm  and  he  is  arrested  thereon,  and  the  court  has 
power  to  commit  him  to  jail  to  await  his  trial  tmless  he 
furnishes  recognizance  for  his  appearance.  If  he  furnishes 
recognizance  that  takes  the  place  of  and  is  intended  to 
secure  the  same  end  as  the  warrant.  The  accused  then  puts 
himself  into  the  custody  of  his  surety  and  the  surety  becomes 
his  jailor  to  have  him  in  court  when  called,  as  the  keeper  of 
the  jail  would  have  been  his  jailor  under  the  warrant.  The 
term,  to  bail,  signifies  to  deliver,  and  at  common  law  was 
the  delivery  of  the  respondent  to  the  persons  who  became 
sureties  for  his  appearance,  and  who  were,  until  that  time, 
his  jailors.  Nothing  would  exonerate  them  from  producing 
him  in  court  but  his  death  or  sickness — not  even  his  insanity 
nor  his  imprisonment  for  crime  in  another  jurisdiction. 
Tidd's  Prac.  251. 

As  the  accused,  by  his  recognizance,  has  agreed  to  be 
present  in  court,  his  bail  has  the  right  and  is  under  a  duty 
to  have  him  there,  and  may  take  him  wherever  he  can  find 
him  and  bring  him  in.  To  that  end  he  may  use  as  much 
force  as  is  necessary,  or  have  a  bail-piece  to  bring  him  in  and 
exonerate  himself.     The  purpose  of  the  law  is  to  secure  the 
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peTBon  of  the  accused  so  that  he  may  answer  the  charge 
and  submit  to  punishment  if  found  guilty. 

In  the  present  case,  the  respondent  having  been  adjudged 
guilty  in  the  city  court,  was  held  by  the  warrant,  and,  on 
taking  an  appeal,  if  he  had  not  furnished  bail,  might  have 
been  committed  thereon  to  jail  to  await  his  trial  in  the 
county  court.  By  giving  the  recognizance  he  put  himself 
into  the  custody  of  his  surety,  who  became  his  jailor  and 
had  the  right  to  have  him  in  the  county  court — where  the 
case  had  gone  by  the  appeal — according  to  the  terms  of  the 
recognizance,  and  to  have  an  exoneretur  entered  in  the  case. 

This  shows  that  the  recognizance  is  a  part  of  the  main 
case ;  that  it  is  taken  to  save  the  respondent  from  commit- 
ment to  jail  while  awaiting  trial ;  that  upon  the  surrender 
of  him  the  surety  is  entitled  to  be  discharged,  and  that  the 
judgment  of  forfeiture  is  entered  only  upon  the  failure  to 
produce  him.  The  calling  of  the  bonds  is  an  order  of  the 
court  to  the  surety  to  produce  his  principal.  The  character 
of  the  recognizance  is  not  changed  by  the  judgment  of 
forfeiture;  it  is  only  judicially  determined  that  its  condition 
has  been  broken.  The  judgment  is  not  enforceable  without 
further  proceedings.  There  must  be  a  declaration  upon  it 
and  the  respondent  and  surety  given  a  chance  to  answer  it. 
The  respondent  may  yet  be  brought  in,  when  the  court  will 
relieve  the  surety  of  so  much  of  the  penalty  as,  in  the 
circumstances^  it  deems  just. 

The'recognizance  for  Dwyer's  appearance  is  an  inseparable 
part  of  the  proceedings  against  him,  and  is  a  means  in  the 
hands  of  the  court  to  bring  him  in.  It  cannot  cease  to  be  a 
part  of  the  case  until  there  is  a  final  judgment  in  the  county 
court.  Before  that  time  the  judgment  of  forfeiture  may  be 
stricken  off  by  the  production  of  Dwyer  by  the  surety,  or 
the  court  may  chancer  the  bonds  if  the  circumstances  of  the 
case  should  require  such  action. 

The  city  court  has  no  power  to  chancer.  The  county 
court  alone  has  the  power,  and  that  is  conferred  by  the 
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statute,  which  is  remedial  and  for  the  relief  of  bail.  If  it 
were  maintainable  that  the  city  court  has  common  law 
jurisdiction  of  the  action,  that  court  would  have  to  render 
judgment  for  the  full  amount  of  the  recognizance,  and  the 
surety  would  be  deprived  of  his  right  to  equitable  relief 
which  the  county  court  may  afford  through  its  power  to 
chancer.  The  State  could  deprive  him  of  this  right  in  all 
cases  where  the  amount  of  the  recognizance  was  within  the 
jurisdiction  of  inferior  courts,  by  bringing  suits  in  those 
courts. 

The  statute  provides  in  effect  that  though  the  surety  failed 
to  file  his  motion  to  chancer  at  the  term  when  the  recogni- 
zance was  forfeited,  the  inducement  is  still  held  out  to  him  to 
bring  in  his  principal.  His  right  to  have  the  amount 
reduced  as  the  circumstances  may  require  inhered  in  the 
recognizance  when  given,  and  continues  until  final  judgment 
is  rendered  in  the  county  court ;  yet,  if  the  city  court  may 
intervene,  as  claimed,  while  the  main  case  is  pending  in  the 
county  court,  with  no  final  judgment  rendered,  it  can 
deprive  the  county  court  of  this  means  of  bringing  the 
respondent  into  court. 

Scire  facias  is  usually  resorted  to  and  must  be  brought  in 
the  court  where  the  record  remains,  because  it  is  founded 
upon  the  recognizance,  and  must  be  considered  as  flowing 
fi-om  it  and  partaking  of  its  nature.  While  it  is  so  far 
original  that  the  defendant  may  plead  to  it,  it  is  judicial 
rather  than  original,  and  its  real  ofiice  is  to  carry  into  effect 
the  interlocutory  judgment,  and  when  final  judgment  is 
rendered  the  whole  is  to  be  taken  as  one  record.  Bac.  Abr. 
tit.  scire  facias  \  Respublica  v.  Corbet^  3  Dal.  467;  Walsh  v. 
Haswell,  11  Vt.  85;  Shumway  v.  Sargeant,  27  Vt.  440. 
In  accordance  with  this  view  it  was  held  in  Treasurer  v. 
Ettfnn^  Brayt.  218,  that  scire  facias  would  not  lie  in  the 
county  court  upon  a  recognizance  taken  by  a  justice  of  the 
peace. 

It  is  said  in  1  Ch.  PI.  104,  that  debt  is  sometimes  brought 
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Upon  a  recognizance  of  bail,  but  that  the  remedy  thereon  is 
more  frequently  by  sarefactus^  because  in  the  latter  action 
the  proceeding  is  more  expeditious,  and  the  bail  have  less 
opportunity  of  discharging  themselves  by  rendering  their 
principal.  Tidd's  Prac.  237,  994.  It  was  at  one  time  held 
in  England  that  debt  would  not  lie  in  the  same  court 
because,  as  it  was  supposed,  it  would  deprive  the  bail  of  the 
right  to  render  his  principal,  but  it  was  finally  decided  that 
the  same  right  of  surrender  might  be  allowed  in  the  one 
action  as  in  the  other.  See  Com.  v.  Green,  12  Mass.  1,  and 
cases  cited  in  the  opinion ;  State  v.  Folsom,  26  Maine  209. 
But  the  right  to  chancer  did  not  exist  at  common  law. 
There  the  surety  must  bring  in  his  principal  or  pay  the 
amount  of  the  recognizance.  When  the  right  to  chancer 
was  given  by  statute  the  action  of  debt  was  no  longer 
applicable,  for  the  sum  to  be  recovered  was  then  uncertain. 
In  all  the  cases  cited  by  the  defendants'  counsel  the  sums 
were  definite,  and  we  think  no  case  can  be  found  where  debt 
is  held  maintainable  in  another  court  while  the  right  to 
chancer  exists  by  statute  in  the  court  where  the  recognizance 
was  forfeited. 

The  course  of  legislation  shows  that  jurisdiction  in  such 
cases  was  intended  by  the  legislature  to  be  confined  to 
county  and  supreme  courts.  Various  Acts  have  been  passed 
for  the  relief  of  bail.  At  the  session  of  1797,  when  the 
common  law  of  England  was  adopted,  an  act  was  passed 
to  moderate  its  severity  in  all  cases  brought  in  the  county 
or  supreme  courts  to  recover  the  forfeiture  annexed  to  any 
*  *  *  bond  of  recognizance,  etc.,  and  in  actions  to  recover 
the  penalty  or  forfeiture  annexed  to  any  bond  of  recognizance 
given  or  taken  in  any  criminal  cause,  and  such  courts  were 
authorized  and  empowered  to  lessen  the  sum  of  any  such 
bond  or  recognizance,  and  render  such  judgment  thereon  as 
the  nature  and  circumstances  of  the  case  required.  The 
same  provision  has  been  continued  in  subsequent  laws.  The 
words,  "before  which  such  action  is  pending,"  which  occur  in 
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previous  revisions,  are  omitted  in  R.  L.  1766,  and  Y.  S. 
2038,  evidently  as  superfluous,  as  no  other  court  could 
lessen  the  sum.  The  various  Acts  are  referred  to  upon  the 
brief  for  the  State,  and  down  to  the  R.  L.  of  1880  are  in 
chapters  defining  the  powers  of  the  county  and  supreme 
courts.  In  1805  an  additional  act  was  passed  which  is 
2037  V.  S.  "If  a  person  bound  to  appear  before  the  county 
court  on  a  complaint,  information,  or  indictment,  does  not 
appear,  but  forfeits  his  recognizance,  the  court  shall  order  a 
warrant  to  be  issued  from  time  to  time  to  take  the  body  of 
such  person  for  trial,  and  the  surety  of  such  person  may 
take  and  deliver  him  to  the  officer  having  such  warrant,  or 
to  the  court  that  issued  it ;  and  on  motion  to  chancer,  the 
court  shall  consider  the  same  in  favor  of  the  surety." 

No.  21,  laws  of  1863,  required  that  the  motion  to  chancer 
be  filed  at  the  term  when  the  recognizance  was  forfeited, 
V.  S.  2035. 

In  R.  L.  and  V.  S.  these  various  sections  are  not  placed  in 
chapters  relating  exclusively  to  supreme  and  county  courts, 
but  they  are  under  the  head  of  "Chancering  bonds,"  and 
plainly  have  no  reference  to  any  other  court.  It  is  only  by 
virtue  of  §  2036  that  county  courts  in  which  recognizances 
were  taken  have  jurisdiction  of  the  action  of  scire  facias 
upon  recognizances  in  criminal  cases,  forfeited  in  the  supreme 
court.  If  the  right  to  bring' debt  existed  at  common  law, 
there  was  no  occasion  to  enact  this  section.  V.  S.  2038 
gives  jurisdiction  of  actions  to  recover  forfeited  recognizances 
to  no  other  court  than  that  in  which  the  action  is  pending, 
and  the  city  court  has  no  more  right  to  the  action  than  it 
has  to  call  the  bonds  and  declare  them  forfeited,  or  to 
interfere  with  the  execution  of  the  warrant  for  the  respond- 
ent's arrest. 

The  pro  forma  judgment  sustaining  the  demurrer  and 
adjudging  the  replication  insufficient  is  reversed; 
demurrer  overruled^  replication  adjudged  sufficient^ 
the  plea  insufficient^  and  judgment  for  the  plaintiff. 

Start,  J.,  dissents. 
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John  Conway  vs.  G.  H.  Fitzgerald. 

May  Term,  1897. 

Preaent:    Ross,  C.  J.,  Rowbll,  Tylbr,  Stakt  and  Thompson,  JJ. 

Condition  Precedent-^lime  of  the  Essence  of  the  Contract-^Evidence. 

The  plaintiff  nndertook  to  log,  mannfactore  and  deUyer,  from  the 
defendant's  land,  all  the  standing  timber,  and  the  defendant  was  to 
fbmish  the  mill  and  other  buildings  and  keep  them  insured.  The 
contract  required  the  delivery  of  four  million  feet  the  first  year  and 
the  remainder,  if  any,  the  year  following;  but  the  plaintiff  failed  to 
deliycr  the  fall  amount  the  first  year.  Hetd^  that  the  defendant  was 
justified  in  removing  the  mill  and  that  the  plaintiff  could  not  recover  the 
profits  which  he  might  have  made  in  the  second  year  had  he  been 
permitted  to  complete  the  undertaking. 

The  weight  of  certain  cars  of  logs  being  in  controversy,  the  clerk  of  the 
transportation  company  was  permitted  to  state  that  the  company  had 
a  rule  for  weighing  cars  and  what  the  rule  was.  Held^  no  error,  since  it 
did  not  appear  what,  if  anything,  was  done  in  the  matter  of  applying 
the  rale. 

The  court  below  properly  found  that  a  witness  was  qualified  to  testify  as 
to  the  capacity  of  cars  for  carrying  logs,  notwithstanding  his  experience 
had  not  been  on  the  route  over  which  the  logs  in  question  were  shipped. 

As  bearing  upon  the  question  of  what  profits  the  plaintiff  might  have 
made  in  the  second  year,  it  was  competent  for  him  to  show,  in  connection 
with  what  profits  he  made  the  first  year,  that  the  work  for  the  second 
year  would  have  been  less  expensive  in  certain  particulars. 

Although  the  court  finally  eliminated,  and  properly,  the  question  of  profits, 
the  admission  of  evidence  bearing  upon  that  question  was  not  error, 
inasmuch  as  it  does  not  appear  that  the  effect  of  the  evidence  was  not 
correctly  limited  in  the  charge. 

General  and  Special  Assumpsit.  Plea,  the  general  issue 
with  notice.  Declaration  in  offset  with  the  common  counts 
in  assumpsit.  Trial  by  jury  at  the  September  Term,  1896, 
Essex  County,  Munson,  J.,  presiding.  Verdict  and  judgment 
for  the  plaintiff.    Both  parties  excepted. 

It  became  material  to  show  what  a  given  number  of  feet 
weighed,  in  the  log,  as  bearing  on  the  correctness  of  the 
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defendant's  scale  of  logs  shipped  to  him  by  the  plaintiff- 
One  S.  A.  Baldwin,  a  witness  for  the  plaintiff,  having  been 
found  qualified  as  an  expert,  was  asked,  '*What  amount  by 
measurement  corresponds  with  the  weight  capacity  of  the 
car,  in  your  experience?"  to  which  the  defendant  excepted, 
and  the  witness  answered,  **I  have  used  forty  thousand 
capacity  cars  and  I  loaded  as  near  five  thousand  feet  as  I 
could  conveniently.'*  The  witness  had  previously  stated  in 
the  presence  of  the  jury,  in  the  examination  as  to  his 
qualification,  that  if  he  put  on  over  a  certain  amount  it 
w^as  beyond  the  weight  capacity  of  the  car.  The  witness's 
experience  was  not  on  the  route  over  which  these  logs  were 
shipped . 

The  plaintiff  introduced  as  a  witness  one  John  Murphy 
who  testified  that  after  the  mill  was  shut  down  and  the 
plaintiff  had  finished  sawing  and  was  away  selling  his 
horses,  he,  the  witness,  spoke  to  the  defendant  about  what 
the  plaintiff  owed  the  witness's  boy,  and  that  the  defendant 
advised  him  to  sue  the  plaintiff  and  told  him  that  he  was 
about  to  fail.  The  defendant  had  testified  that  the  plaintiff's 
men  were  afraid  they  would  not  get  their  pay  and  that  the 
plaintiff,  being  greatly  embarrassed  by  his  inability  to  pay 
his  help,  abandoned  his  contract. 

The  court  submitted  a  special  inquiry  to  be  answered  by 
the  jury  touching  the  amount  of  profits  which  the  plaintiff 
would  have  made  had  he  been  allowed  to  complete  his 
contract  in  the  second  year.  The  jury  answered,  assessing 
the  lost  profits;  but  the  court  rendered  judgment  for  the 
general  verdict  only;  to  which  the  plaintiff  excepted.  The 
plaintiff's  failure  to  deliver  the  required  amount  the  first 
year  was  the  result  of  misfortune,  not  of  negligence  or  bad 
faith. 

W.  P.  Stafford  and  P.  H,  Dale  for  the  plaintiff. 

George  N,  Dale  and  Bates  &  May  for  the  defendant. 

Staht,  J.     The  plaintiff  and    defendant   entered  into  a 
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contract  by  which  the  plaintifi"  agreed  to  cut,  log,  haul, 
manufacture  and  load  on  cars  the  timber  on  a  certain  tract 
of  land;  and  the  defendant,  in  consideration  of  the 
plaintiff's  undertaking,  was  to  furnish  buildings,  boarding- 
house,  camps,  hovels,  mill,  machinery,  and  keep  the  property 
insured.  As  a  part  of  the  contract,  plaintiff  also  agreed  to 
log,  manufacture  and  load  on  the  cars  not  less  than  four 
million  feet  of  spruce  during  the  first  season;  and,  if  there 
was  any  then  left,  to  log  and  manufacture  the  remainder 
during  the  season  of  1892.  The  plaintiff  did  not  get  out 
four  million  feet  of  spruce  during  the  first  season ;  and,  at 
the  end  of  the  first  season,  the  defendant  removed  his  mill 
and  machinery.  It  does  not  appear  that  anything  was 
thereafter  done  by  the  plaintiff  under  the  contract. 

The  plaintiff  requested  the  court  to  instruct  the  jury,  that, 
if  he  did  not  consent  to  the  removal  of  the  mill  and  but  for 
such  removal  would  have  completed  the  contract  during  the 
season  of  1892,  they  should  assess  his  damages  under  the 
special  count,  at  such  sum  as  would  fairly  compensate  him 
for  loss  of  the  profits,  if  any,  which  he  would  have  made  by 
so  completing  it.  This  request  was  properly  denied.  The 
plaintiff  was  not  entitled  to  recover  the  profits  he  might 
have  made  had  he  been  allowed  to  complete  his  contract 
after  a  breach  of  its  conditions  on  his  part.  The  time  in 
which  the  contract  was  to  be  performed  was  material. 
The  defendant  was  to  furnish  buildings,  a  boarding-house, 
mill,  machinery,  and  keep  the  property  insured ;  but  he  was 
under  no  legal  duty  to  furnish  these  and  pay  insurance 
beyond  the  time  provided  in  the  contract.  The  plaintiff 
could  not,  by  a  breach  of  the  contract  on  his  part,  subject 
the  defendant  to  this  expense  and  risk  for  an  indefinite  time ; 
and,  when  the  plaintiff  failed  to  perform  the  contract  on  his 
part  to  get  out  four  million  feet  of  spruce  the  first  season, 
the  defendant  could,  at  his  election,  abandon  further 
performance  of  the  contract  and  take  away  his  mill  and 
machinery  as  he  did. 
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In  Preble  v.  Bottom,  27  Vt.  249,  it  is  held  that  a  party 
contracting  to  do  the  carpenter  and  joiner  work  on  a  house 
is  justified  in  abandoning  the  contract  when  payment  is  not 
made  according  to  its  terms ;  and  in  Bean  v.  Bunker,  68  Vt. 
72,  the  holding  is  to  the  same  effect.  In  Rommel  v. 
Wtngate,  103  Mass.  327,  the  defendant  bought  a  cargo  of 
coal,  to  be  shipped  immediately ;  and  it  was  held  that  a 
delay  of  nine  days  in  shipping  excused  him  from  accepting 
it.  In  Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S.  255, 
it  is  held,  that,  in  an  agreement  to  ship  pig  iron,  both  the 
amount  of  iron  and  the  time  of  shipment  are  essential  terms 
of  the  agreement;  and  that,  where,  under  such  an 
agreement,  the  seller  ships  a  part  of  the  iron  at  the  time 
appointed  and  the  rest  from  time  to  time  afterwards,  the 
buyer  is  not  bound  to  accept  any  part  of  the  iron  so 
shipped.  In  Nomngton  v.  Wright,  115  U.  S.  188,  the 
contract  was  for  the  sale  of  five  thousand  tons  of  rails,  to 
be  shipped  at  the  rate  of  about  a  thousand  tons  per  month ; 
and  it  was  held  that  the  contract  was  not  satisfied  by 
shipping  eight  hundred  and  eighty-five  tons  per  month,  and 
that  the  plaintiff's  failure  to  ship  the  frill  quantity  eadi 
month  justified  the  defendant  in  rescinding  the  whole 
contract.  In  the  course  of  the  opinion,  it  is  said:  **A 
statement  descriptive  of  the  subject-matter,  or  of  some 
material  incident,  such  as  the  time  or  place  of  shipment,  is 
ordinarily  to  be  regarded  as  a  warranty,  in  the  sense  in 
which  that  term  is  used  in  insurance  and  maritime  law,  that 
is  to  say,  a  condition  precedent,  upon  the  failure  or  non- 
performance of  which  the  party  aggrieved  may  repudiate 
the  whole  contract." 

In  view  of  this  holding  it  is  unnecessary  to  consider  any 
of  the  defendant's  exceptions  that  relate  solely  to  the  profits 
the  plaintiff  might  have  made  had  he  fiiUy  performed  his 
contract. 

The  clerk  of  the  transportation  company  which  drew 
certain    logs     was    permitted,    against    the    defendant's 
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objection  and  exception,  to  state  that  the  company  had 
a  rtde  for  weighing  cars,  and  what  the  rule  was.  It  not 
appearing  that  anything  was  done  in  accordance  with,  or  in 
Yiolation  of,  this  rule,  or  that  it  had  any  bearing  upon  any 
issue  in  the  case  for  or  against  either  party,  error  prejudicial 
to  the  defendant  is  not  shown. 

« 

The  court  properly  found  that  the  witness  Baldwin  was 
qualified  to  testify  as  to  the  capacity  of  cars  for  carrying 
logs,  notwithstanding  his  experience  had  not  been  on  the 
route  over  which  the  logs  in  question  were  shipped 

It  does  not  appear  that  the  testimony  of  John  Murphy 
could  have  had  any  bearing  upon  any  issue  in  respect  to 
which  the  plaintiff  had  judgment  in  the  court  below.  It 
may  have  had  a  tendency,  in  connection  with  other 
evidence,  to  show  a  course  of  conduct  on  the  part  of  the 
defendant  that  indicated  that  the  reason  why  the  plaintiff 
did  not  go  on  with  his  contract  was  not  the  one  claimed  by 
the  defendant ;  but  the  limitation  placed  upon  the  plaintiff's 
right  of  recovery,  rendered  his  reason  for  not  going  on  with 
the  contract  immaterial.  The  evidence,  therefore,  bore  upon 
an  issue  that  became  immaterial,  and  the  error,  if  any,  was 
harmless. 

The  plaintiff  was  permitted  to  show  the  expense  he 
incurred  in  building  camps  and  roads  and  picking  up  and 
taking  timber  from  land  that  had  been  logged  before.  This 
evidence,  in  connection  with  other  evidence,  was  pertinent 
upon  the  question  of  profits  that  might  have  been  made  the 
second  season,  when  it  would  not  have  been  necessary  to 
incur  this  expense;  and  it  not  appearing  that  the  court  did 
not  instruct  the  jury  to  consider  it  only  for  this  purpose, 
error  is  not  shown. 

Judgment  affirmed. 
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E.  E.  Welch  vs,  C.  F.  Miller. 

May  Term,  1897. 

Present:    Rowbll,  Tylbr,  Munson,  Start  and  Thompson,  JJ. 

Lease  of  Homestead  by  Husband  Alone—Liability  on  Covenant— Agree- 
ment to  Arbitrate  No  Bar. 

A  lease  of  a  homestead  and  personal  property  by  the  husband  alone  is 
admissible  in  evidence  at  least  so  far  as  relates  to  the  personalty. 

Even  if  the  lease  was  inoperative  for  want  of  the  signature  of  the  wife  the 
hnsband  might  be  liable  npon  a  covenant  therein  for  qniet  occupation. 

A  lease  by  the  husband  alone  of  the  homestead  for  the  period  of  one  year, 
to  begin  at  a  future  day,  is  not  necessarily  an  illegal  undertaking,  for  it 
may  have  been  entered  into  with  the  expectation  that  the  wife  would 
consent,  or  that  another  homestead  would  be  acquired. 

An  agreement  to  arbitrate  is  no  bar  to  an  action  for  the  original  cause.  It 
is  an  accord  without  satisfaction. 

Covenant.  Plea,  the  general  issue  with  notice.  Trial  by 
jury  at  the  February  Term,  1897,  Orleans  County,  Taft^  J., 
presiding.  Verdict  and  judgment  for  the  plain tiflF.  The 
defendant  excepted. 

A.  D,  Bates  and  IV.  W.  Miles  for  the  defendant. 

y.  W,  Redmond  and  E.  A.  Cook  for  the  plaintiff. 

Start,  J.  This  is  an  action  for  breach  of  covenant.  It 
appeared  that  the  defendant  leased  his  homestead  and 
certain  personal  property  to  the  plaintiff  for  one  year.  The 
defendant  objected  to  the  admission  of  the  lease  because  it 
was  not  signed  by  his  wife ;  and,  at  the  close  of  the  evidence, 
moved  that  the  court  order  a  verdict  for  him  for  the  same 
reason.  The  defendant's  counsel  insists  that  the  lease  was 
voidable  under  V.  S.  2189,  which  provides  that  no  home- 
stead, nor  an  interest  therein,  shall  be  conveyed  by  the 
owner  thereof,  if  a  married  man,  unless  the  wife  joins  in 
such  conveyance. 
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Assuming  that  the  lease  was  voidable  as  to  the  home- 
stead, it  was  valid  as  to  the  personal  property,  and  was 
admissible  in  evidence;  and  the  defendant's  motion  for  a 
verdict  was  properly  denied.  Also,  the  defendant's  covenant, 
that  the  plaintiff  should  quietly  occupy  the  premises  during 
the  term,  was  valid  and  binding  upon  the  defendant, 
notwithstanding  the  lease  was  inoperative  to  convey  any 
interest  in  the  premises.  He  was  under  no  disability  that 
would  exempt  him  from  liability  on  his  covenant,  if  he  was 
unable  to  keep  it,  or  chose  not  to  do  so. 

The  lease  was  executed  in  August,  1895,  and  the  term  was 
to  commence  February  1,  1896 ;  and  the  covenant  was,  that 
the  plaintiff  should  quietly  enjoy  the  premises  for  the  term 
of  one  year.  The  covenant  may  have  been  entered  into 
with  the  expectation  that  the  wife  would  consent  to  the 
plaintiff's  occupancy,  or  with  the  intention  of  acquiring 
another  homestead  before  the  time  for  the  performance  of 
the  covenant  arrived,  or  under  a  belief  that  he  could  lawfully 
lease  the  premises  without  his  wife's  consent.  There  is 
nothing  in  the  record  that  shows  that  the  defendant 
contemplated  doing  an  unlawful  act.  The  covenant  was, 
that  the  plaintiff  should  have  the  occupancy  of  the  premises 
at  a  future  day.  This  was  not  an  illegal  undertaking.  He 
could  covenant  that  the  plaintiff  should  have  quiet  enjoy- 
ment of  the  premises  at  a  future  day ;  and,  if,  when  the  time 
of  performance  arrived,  he  could  not  give  lawful  possession, 
or  preferred  not  to  do  so,  and  did  not,  there  is  no  good 
reason  why  he  should  not  be  liable  in  damages  for  the  breach 
of  his  covenant. 

In  Brewer  v.  Wall,  23  Texas  585 :  76  Am.  Dec.  76,  it  is 
held  that  a  husband's  bond  to  convey  title  to  the  family 
homestead  at  a  future  day  is  valid,  and  that  damages  are 
recoverable  for  a  breach  of  its  condition. 

The  plaintiff^s  evidence  tended  to  show,  that,  after  the 
making  of  the  lease,  on  the  18th  day  of  January,  1896,  the 
defendant  told  him  he  could  not  let  him  have  the  place ;  but 


110  WELCH  V,  MILLBR.  [70 

that  the  plaintiff  went  to  the  premises  the  day  his  term  was 
to  commence  for  the  purpose  of  taking  possession,  and  the 
defendant  refused  to  give  him  possession.  The  testimony  of 
the  defendant  tended  to  show,  that,  on  the  day  the  term 
was  to  commence,  he  was  ready  and  willing  to  let  the 
plaintiff  have  possession  of  the  premises,  but  that  the 
plaintiff*  would  not  take  possession.  The  defendant 
requested  the  court  to  charge  the  jury,  that,  if,  on  the 
1st  day  of  February,  1896,  the  parties  agreed  that  the 
plaintiff  was  not  to  have  possession  and  that  they  were  to 
submit  the  matter  of  damages  to  arbitration,  it  became  a 
new  trade ;  and  the  plaintiff  could  not  recover  on  the  lease. 
The  court  told  the  jury  that,  if  the  plaintiff  could  have  had 
possession  of  the  premises  but  did  not  take  it,  did  not  want 
it,  or,  for  any  reason,  would  not  take  possession,  he  was 
not  entitled  to  recover.  This  instruction  was  all  that  the 
defendant  was  entitled  to  on  this  branch  of  the  case.  The 
evidence  did  not  tend  to  show  that  the  parties  mutually 
agreed  that  the  plaintiff  should  not  take  possession  of  the 
premises,  nor  did  the  defendant's  evidence  tend  to  show  that 
he  agreed  to  arbitrate  the  plaintiff's  claim  for  damages. 
The  plaintiff's  evidence  tended  to  show,  that,  after  the 
defendant  refused  to  give  him  possession  of  the  premises, 
there  was  talk  about  leaving  the  question  of  damages  to 
two  men;  but  this  was  not  done,  and  the  agreement,  if 
there  was  one,  to  submit  the  matter  to  two  men  is  not  a 
bar  to  this  action.  Such  an  agreement  would  be  an  accord 
without  satisfaction.  Cutler  v.  Smith  &  Robbins^  43  Vt. 
577 ;  Rising  v.  Cummings^  47  Vt.  345. 

Judgment  affirmed. 
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E.  P.  Fairman  vs,  L.  S.  Ford. 

May  Term,  1897. 

Present:     Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Pleading, 

An  allegation  that  the  defendant  undertook  to  lay  a  tin  roof  "well, 
carefully  and  skillfully,  shutting  ont  all  rain  and  water,*' does  not  permit 
a  recovery  npon  e\ridence  of  an  absolute  undertaking  to  make  a  tight 
roof,  and  the  defendant  is  liable  only  for  want  of  care  and  skill.  Hence 
if  his  failure  to  make  a  tight  roof  was  due  to  faults  in  the  plan  of 
construction  imposed  by  the  plaintiff,  he  is  excused,  although  he 
contracted  with  reference  to  that  plan. 

Special  Assumpsit.  Plea,  the  general  issue.  Trial  by 
jury  at  the  December  Term,  1896,  Caledonia  County,  Tajt^ 
J.,  presiding.  Verdict  and  judgment  for  the  defendant.  The 
plaintiff  excepted. 

The  second  count  of  the  declaration  alleged  that  the 
defendant,  in  consideration  of  his  employment  by  the 
plaintiff,  undertook  to  lay  upon  the  plaintiffs  roof  a  certain 
quantity  of  tin,  ''well,  carefully  and  skillfully,  shutting  out  all 
rain  and  water;"  and  that  he  failed  therein  and  laid  the  tin 
"so  negligently  and  unskillfuUy  that  it  did  not  stop  the 
rain  and  water  from  going  through  said  roof,"  whereby  the 
plaintiff  was  damaged  as  particularly  set  forth. 

The  plaintifi^s  evidence  tended  to  show  that  the  defendant 
undertook  absolutely  to  make  a  tight  roof. 

W.  P.  Stafford  iox  the  plaintiff. 

Albert  Perley  and  Bates,  May  &  Stmonds  for  the 
defendant. 

MuNSON,  J.  The  plaintiff  claimed  that  he  could  recover 
under  his  second  count  for  the  failure  to  make  a  tight  roof, 
whether  the  leakage  resulted  from  negligent  and  unskillful 
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workmanship,  or  from  defects  in  the  plan  of  construction ; 
but  the  court  charged  otherwise.  It  is  probable  that  the 
plaintifiPs  evidence  was  such  as  entitled  him  to  the  charge 
requested,  if  the  allegations  of  his  declaration  permitted  a 
recovery  on  the  ground  indicated ;  for  his  evidence  tended  to 
show  that  the  defendant  undertook  the  work  with  special 
reference  to  the  character  of  the  roof,  and  guaranteed  a 
tight  covering.  It  is  clear  that  the  count  relied  upon 
proceeds  on  the  ground  of  unskillful  workmanship,  and  not 
for  the  breach  of  a  special  agreement.  But  the  plaintiff 
claims  that  the  count  is  so  framed  as  to  make  the  defendant 
chargeable  with  insufficient  skill  if  he  failed  to  make  the  roof 
tight,  whatever  the  cause  of  the  failure.  The  defendant's 
undertaking  is  alleged  to  have  been,  *'to  lay  and  put  on  said 
tin  roofing  well,  carefully  and  skillftilly,  shutting  out  all  rain 
and  water,  and  in  every  way  in  a  good  and  workmanlike 
manner.'*  The  plaintiff's  theory  is  that  the  reference  to 
keeping  out  rain  measures  the  skill  which  the  defendant 
undertook  to  exercise,  and  that  if  he  failed  to  keep  out  the 
rain  his  work  was  not  done  with  the  required  skill.  But 
we  think  the  words  relied  upon  can  be  given  no  other  effect, 
as  used,  than  to  require  work  that  would  keep  out  the  rain 
as  completely  as  the  construction  of  the  roof  would  permit. 
The  count  contains  no  allegation  of  a  special  undertaking, 
to  give  the  words  a  broader  meaning.  It  charges  nothing 
on  the  ground  of  an  obligation  distinct  from  the 
requirements  of  good  workmanship.  The  plaintiff's 
claim  is,  in  effect,  to  recover  upon  an  express  undertaking 
to  overcome  the  faults  of  construction.  The  declaration 
will  not  permit  this. 

Judgment  affirmed. 
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D.  P.  Mattison  et  al.  vs.  George  Turner. 

May  Term,  1897. 

Present:  Ross,  C.  J.,  Rowell,  Tyler,  Munson  and  Start,  JJ. 

Pound-keeper'* s  Liability— V.  S.  4786. 

A  pound- keeper's  duties  are  the  same  whether  the  taking  and  imponnding 
are  lawfnl  or  nnlawfnl ;  and  by  the  performance  of  these  dnties  he  does 
not  subject  himself  to  an  action  of  replevin  for  the  wrongful  act  of  the 
impounder  in  taking  and  impounding  the  beast. 

V.  S.  4786,  providing  that  in  certain  instances  the  pound-keeper  may 
require  security  of  the  impounder,  does  not  import  that  the  former 
shall  be  liable  for  the  wrongftdactof  the  latter  in  taking  and  impounding. 

Replevin  lies  against  the  pound-keeper  only  for  his  own  wrongful  acts. 

RepLtEVIN.  Pleas,  the  general  issue  and  a  special  plea. 
General  and  special  demurrer  to  the  special  plea.  Heard  at 
the  December  Term,  1896,  Bennington  County,  Thompson, 
J.,  presiding.  Demurrer  sustained  and  plea  adjudged 
insufficient.    The  defendant  excepted. 

The  special  demurrer  assigned  as  causes  that  the  plea  did 
not  allege  any  notice  to  the  plaintiflF  of  the  impounding  or 
of  the  appraisal  of  damages  or  of  the  hearing  upon 
appraisal  or  that  the  beasts  were  taken  doing  damage. 

Batchelder  &  Bates  for  the  defendant. 

Barber  &  Darbng  for  the  plaintiff. 

The  action  is  general  replevin,  not  the  special  action 
against  a  pound-keeper,  and  the  defendant  must  show  a 
%al  right  to  detain.  MeUen  v.  Moody,  23  Vt.  674,  is, 
therefore,  not  in  point. 

V.  S.  4786  clearly  imports  that  the  pound-keeper  shall  be 
liable  for  the  wrongful  impounding  because  it  gives  him 
the  right  to  demand  indemnity  from  the  impounder.  As  the 
law  now  stands  the  keeper  must  show  that  the  beasts  were 
lawfully  impounded. 
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Start,  J.  This  cause  was  heard  on  demurrer  to  the  special 
plea.  The  plea  alleges,  among  other  things,  that  there  was 
a  pound  for  the  impounding  of  beasts  liable  to  be 
impounded,  in  the  town  of  Shaftsbury ;  that  the  defendant 
was  the  keeper  of  the  pound;  that  the  cattle  in  question 
were  impounded  therein;  and  that  the  damages  had  not 
been  paid  at  the  time  the  plaintiffs  brought  this  action. 
The  demurrer  to  these  allegations  is  general  and  does  not 
reach  formal  defects  therein.  By  these  allegations,  the 
defendant  justifies  his  acts;  and  he  was  not  bound  to  show 
that  the  act  of  the  impounder,  in  taking  and  impounding 
the  cattle,  was  lawful. 

In  Bodkin  v.  Powell^  Cowper  476,  Lord  Mansfield  said: 
"The  pound  is  the  custody  of  the  law,  and  the  pound-keeper 
is  bound  to  tak:e  and  keep  whatever  is  brought  him,  at  the 
peril  of  the  person  who  brings  it.  There  is  no  judgment,  no 
direction,  no  warrant  or  examination  to  be  had  by  him. 
He  does  nothing  to  ratify;  but  only  takes  cattle,  as  he  is 
obliged  to  do,  at  the  peril  of  the  persons  who  bring  them. 
If  wrongfully  taken,  they  are  answerable,  not  he.  It  would 
be  terrible,  if  a  pound-keeper  were  liable  to  an  action  for 
refusing  to  take  cattle  in,  and  were  also  liable  in  another 
action  for  not  letting  them  go."  And  Austin^  J.,  said :  '*The 
instant  they  are  in  the  pound  they  are  in  the  custody  of  the 
law ;  and,  if  the  pound  is  broken,  he  cannot  bring  an  action, 
but  the  person  who  distrained  them." 

It  was  held  in  Mellen  v.  Moody,  23  Vt.  647,  that  the 
statute  relating  to  the  replevying  of  beasts  impounded  did 
not  contemplate  that  the  writ  should  be  brought  against 
the  pound-keeper,  but  the  impounder;  that  the  provisions  in 
regard  to  the  final  disposition  of  such  cases  would  be 
absurd,  if  the  suit  were  to  be  brought  against  the  pound- 
keeper  ;  that  the  action  of  replevin  against  a  pound-keeper, 
under  the  statute  giving  an  action  of  replevin  for  goods 
unlawfully  taken  or  unlawfully  detained,  must  rest  upon 
the   wrongful   acts   of   the   pound-keeper;    and    that   the 
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statute  did  not  contemplate  holding  him  responsible  for  the 
acts  of  the  impounder. 

There  has  been  no  change  in  the  statute  relating  to  the 
liability  of  pound-keepers  since  it  was  construed  in  Mellen 
V.  Moody ^  supra,  unless  an  additional  liability  attaches  to 
them  by  reason  of  V.  S.  4786,  which  provides,  that,  when  a 
person  impounds  a  beast,  the  pound-keeper  may  require 
sufficient  security  to  indemnify  him  for  liability  for  detaining 
the  beast,  and  for  supplying  it  with  food  and  drink  while  in 
the  pound;  that,  if  the  person  so  impounding  does  not, 
within  twenty-four  hotirs,  famish  such  security,  he  may 
release  the  beast  and  deliver  the  same  to  the  owner  or 
keeper ;  and  that  the  person  impounding  the  beast  shall  be 
liable  to  the  pound-keeper  for  his  costs,  trouble  and  expenses. 
This  statute  does  not,  by  implication  or  otherwise,  impose 
liability  upon  the  pound-keeper  for  the  wrongful  act  of  the 
impounder  in  taking  and  impounding  a  beast.  It  does  not 
provide  an  adequate  indemnity  for  such  a  liability.  The 
pound-keeper  may  demand  security,  but  he  cannot  refuse  to 
perform  his  duty  as  pound-keeper,  until  the  impounder  has 
neglected  for  twenty-four  hours  to  furnish  it ;  and,  if  he  is 
holden  for  the  wrongful  act  of  the  impounder  in  taking  and 
impounding  the  beast,  a  liability  may  become  fixed  by  an 
action  of  replevin,  long  before  the  expiration  of  this  time, 
for  which  the  statute  gives  no  indemnity,  and  from  which  it 
has  provided  no  escape.  Had  the  legislature  intended  to 
impose  such  a  liability,  it  would  have  used  apt  words  for 
that  purpose,  and  made  it  lawful  for  a  pound-keeper  to 
refuse  to  perform  any  official  act  until  securitv  was 
fiimished. 

It  is  probable  that  the  immediate  occasion  for  this 
enactment  was  the  holding  in  Williams  v.  Wtllard,  23  Vt. 
369,  to  the  eflFect,  that  the  law  did  not  imply  a  promise  on 
the  part  of  the  impounder  to  indemnify  the  pound-keeper; 
and  that  the  statute  imposed  no  obligation  upon  the 
impounder  of  a  beast  to  pay  its  keep  to  the  pound-keeper. 
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This  holding  doubtless  suggested,  that,  when  beasts  were 
replevied  at  the  suit  of  the  owner  against  the.  impounder, 
the  pound-keeper  was  without  remedy  for  the  expense 
incurred  while  the  beasts  were  detained  in  the  pound ;  and  it 
is  evident  that  one  purpose  of  the  enactment  was  to  remedy 
this  omission  in  the  statute.  The  enactment  may  be 
broader  than  is  necessary  for  this  purpose,  but  it  is  not 
broad  enough  to  impose  upon  the  pound-keeper  a  liability 
for  the  acts  of  the  impounder,  for  which  it  provides  no 
adequate  indemnity.  It  is  clear  that  the  legislature  did  not 
intend,  by  the  enactment,  to  subject  the  pound-keeper  to  the 
action  of  teplevin,  for  acts  done  by  the  impounder  prior  to 
the  time  when  he  could  exact  security,  or  lawfully  decline  to 
perform  the  duties  imposed  upon  him  by  the  statute. 

Other  provisions  of  the  statute  that  were  in  force  at  the 
time  the  statute  in  question  was  enacted,  and  have  not  been 
repealed,  indicate  that  no  such  liability  as  is  claimed 
attaches  to  a  pound-keeper,  and  that  such  liability  was  not 
intended  by  the  later  enactment.  V.  S.  4764,  makes  it  the 
duty  of  each  organized  town  to  keep  one,  two  or  three  good 
and  sufficient  pounds  for  the  impounding  of  beasts  liable  to 
be  impounded.  Y.  S.  4783,  subjects  a  person  who  breaks 
open  a  pound,  or  releases  a  beast  impounded,  without 
authority  to  do  so,  to  a  forfeiture  of  twenty-five  dollars,  to 
the  use  of  the  town  where  the  o£fence  is  committed,  and  to 
the  payment  of  damages  to  the  impounder.  Y.  S.  4772, 
provides  that  no  beast  shall  be  discharged  from  the  pound 
until  the  damages  awarded  by  the  appraisers,  charges  and 
costs  are  paid.  Y.  S.  4768,  makes  it  the  duty  of  the 
impounder  to  notify  the  owner  of  the  beast  that  it  is 
impounded,  and  to  appear  and  appoint  appraisers.  Y.  S. 
4774,  authorizes  the  impounder  to  sell  the  impounded  beast, 
if  the  owner  does  not  replevy  or  redeem  it.  Y.  S.  4767, 
provides  that  a  person  may  impound  a  beast  found  in 
his  enclosure  doing  damage;  that  the  pound*keeper  shall 
supply  such  beast  with  food  and  drink  while  in  the  pound ; 
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and  that  such  keeper  shall  be  liable  to  pay  the  owner  of 
such  beast  damages  occasioned  by  neglecting  to  do  so.  It  is 
clear  from  these  sections  that  the  pound-keeper  does  not 
impound  beasts  found  in  the  enclosure  of  another  doing 
damage.  The  owner  of  the  enclosure  impounds  the  beast, 
and  the  pound  provided  by  the  town  detains  it. 

If  we  give  the  statute  the  construction  contended  for  by 
the  plaintiffs  counsel,  a  pound-keeper  cannot  escape  liability 
to  the  owner  of  the  beast,  when  the  acts  of  the  impounder, 
in  taking  and  impounding  the  beast,  are  wrongful.  If  he 
performs  his  duty  as  pound-keeper,  he  is  liable  for  the  acts  of 
the  impounder;  and,  if  he  neglects  his  duty  and  does  not 
care  for  the  beast,  he  is  liable  for  such  neglect.  The  statute 
does  not  admit  of  such  a  constrfiction.  The  legislature  did 
not  intend,  by  the  enactment  in  question,  to  subject  a 
pound-keeper  to  an  action  in  favor  of  the  owner  of  the 
beast,  if  he  did  his  duty,  and  to  a  like  action,  if  he  did  not. 
The  pound-keeper's  duties  are  the  same  whether  the  taking 
and  impounding  are  lawful  or  unlawful;  and,  by  the 
performance  of  these  duties,  he  does  not  subject  himself  to 
an  action  of  replevin  for  the  wrongful  act  of  the  impounder 
in  taking  and  impounding  the  beast. 

Judgment  reversed;  demurrer  overruled ;  plea  adjudged 
sufficient  \  cause  reminded. 
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The  American  Oak  Leather  Co.  vs.  The  Evans  Bell 

AND  Clark  Co. 

May  Term,  1897. 
Present :    Ross,  C.  J.,  Rowell,  Tylbr,  Munson,  Stakt  and  Thompson,  JJ. 

* 

Plea  to  the  Jurisdiction, 

When  there  is  no  personal  service  upon  the  defendant  and  jurisdiction 
depends  upon  the  attachment,  a  plea  to  the  jurisdiction  which  alleges 
that  the  defendant  had  at  the  time  of  the  attachment  '*no  right,  title  or 
interest  in  or  to  any  of  the  attached  property,"  is  insufficient  on 
demurrer  because  it  fails  to  negative  the  possibility  that  the  property 
may  have  been  in  the  defendant's  possession  under  circumstances  which 
would  make  it  attachable  as  the  defendant's,  though  not  his  in  fact. 

Assumpsit.  Plea  to  the  jurisdiction.  Demurrer  to  the 
plea.  Heard  at  the  December  Term,  1896,  Caledonia 
County,  Taft^  J.,  presiding.  Demurrer  overruled  pro  forma 
and  plea  adjudged  suflScient.    The  defendant  excepted. 

The  defendant  is  a  foreign  corporation.  The  oflScer's 
return  showed  service  by  attachment  of  seventy-six  cases  of 
boots  and  shoes  as  the  property  of  the  defendant  and  a 
copy  of  the  writ  with  a  list  of  the  property  attached  left  in 
the  hands  of  one  H.  A.  Bartlett  at  the  place  where  the 
property  was  attached,  **he  having  the  care  and  custody  of 
the  property  and  the  defendant  being  without  this  State* and 
having  no  clerk  or  other  principal  oflScer  or  stockholder 
resident  of  this  State  and  no  known  agent  or  attorney 
resident  of  this  State  with  whom"  said  copy  could  be 
left.  The  cause  was  duly  entered  and  continued  for  notice 
by  publication,  and  the  order  of  notice  was  complied  with. 

There  was  a  special  appearance  for  the  purpose  of  the 
plea  only  and  a  plea  filed  referring  to  the  writ,  declaration 
and  officer's  return  and  alleging  that  no  other  service  and  no 
other  attachment  had  been  made.  Then  followed  the 
averment  "that  the  defendant  had  not  at  the  time  when 
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said  attachment  was  made  and  has  not  since  had  any  right, 
title  or  interest  in  or  to  any  of  the  property  attached  in  said 
cause." 

Harry  Blod^ett  for  the  plaintiff. 

W,  P.  Stafford  for  the  defendant. 

MuNSON,  J.  The  dilatory  plea  in  this  case  is  treated  by 
counsel  on  both  sides  as  a  plea  to  the  jurisdiction.  It  is  not 
necessary  to  inquire  as  to  its  precise  character,  for  it  is 
defective  in  one  particular,  whatever  its  character.  It  fails 
to  exclude  the  possibility  that  the  chattels  were  in  the 
possession  of  the  defendant  under  circumstances  that  made 
them  attachable  as  its  property.  They  were  so  attachable 
if  they  had  previously  been  the  property  of  the  defendant 
and  had  been  sold  to  another  without  change  of  possession. 
The  defendant  might  have  parted  with  all  its  right,  title  and 
interest  in  and  to  the  property,  by  a  sale  valid  as  between 
the  parties,  and  still  be  held  the  owner  for  the  purposes  of 
attachment.  The  plea  does  not  present  an  issue  which  if 
disposed  of  upon  traverse  w^ould  be  determinative  of  the 
question  raised.  All  the  facts  alleged  might  be  true,  and  yet 
the  attachment  of  the  property  give  the  court  cognizance  of 
the  suit. 

Judgment  reversed^  demurrer  sustained^  plea  adjudged 
insufficient^  and  cause  remanded. 
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Joseph  W.  Davis  vs.  Lewis  C.  Cotey  et  al. 

May  Term,  1897. 

Present:  Ross,  C.J.,  Taft,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

V.  S.  ^020 — Treble  Damages  fof    Cutting    Timber  —  Presumption  of 

Innocence^  Measure  of  Proof  ^Evidence. 

In  an  action  npon  V.  S.  5020  to  recover  treble  damages  for  cutting  timber 
upon  the  plaintifiTs  land,  the  plaintiffs  right  to  such  damages  is  made 
out  in  the  first  instance  by  proof  of  the  actual  cutting  upon  his  land, 
and  if  the  defendant  would  reduce  the  treble  damages  to  single  he  must 
show  that  he  acted  through  mistake  or  had  good  reason  to  belicTe  that 
the  timber  was  on  his  own  land. 

The  "mistake"  must  not  be  the  result  of  his  own  negligence  or  misconduct, 
but  one  which  a  prudent  man  would  ordinarily  make,  and  the  "good 
reason  to  believe"  must  be  such  reason  as  would  lead  a  man  to  so  believe 
while  in  the  exercise  of  ordinary  care. 

The  actual  cutting  on  the  plaintiffs  land  being  conceded,  the  defendants 
were  not  entitled  to  the  presumption  of  innocence  in  regard  to  treble 
damages,  nor  to  an  instruction  that  the  jury  must  find  beyond  a 
reasonable  doubt  that  the  cutting  was  not  done  through  mistake  or 
with  good  reason  to  believe  that  the  timber  was  on  their  own  land. 

For  the  purpose  of  determining  the  value  of  the  timber  it  was  competent 
to  show  the  price  paid  for  similar  property  in  an  adjoining  to^n. 

Action  upon  the  statute  to  recover  treble  damages  for 
cutting  timber.  Plea,  general  issue.  Trial  by  jury  at 
the  December  Term,  1896,  Addison  County,  Tyler^  J., 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendants  excepted. 

Button  &  Button  for  the  defendants. 
F.  Z.  Fish  for  the  plaintiff. 

Start,  J.  This  action  is  brought  under  V.  S.  5020,  to 
recover  treble  damages  for  cutting  timber.  This  statute,  in 
so  far  as  it  relates  to  timber,  provides  that,  if  a  person  cuts 
down,  destroys  or  carries  away  timber  standing,  lying  or 
growing  on  the  land  of  another  person,  without  leave  from 


Yt.]  DAVIS    V,  COTEY.  121 

the  owner  of  such  lands,  the  party  injured  may  recover  of 
such  person  treble  damages  in  an  action  on  this  statute. 
But  if,  upon  trial,  it  appears  that  the  defendant  acted 
through  mistake,  or  had  good  reason  to  believe  that  the 
timber  was  on  his  land,  the  plaintiff  shall  recover  single 
damages,  only,  and  costs. 

In  making  out  a  case  under  this  statute,  the  plaintiff,  in 
the  opening,  is  only  required  to  prove  that  the  defendant, 
without  leave,  cut  timber  upon  his  land.  He  is  not  required 
to  show  that  the  defendant  acted  wilfully  or  maliciously,  or 
that  the  defendant  did  not  act  through  mistake,  or  that  he 
did  not  have  good  reason  to  believe  that  the  timber  was  on 
bis  land.  On  such  a  showing,  the  plaintiff  is  entitled  to 
recover  treble  damages.  In  the  absence  of  any  showing 
either  way  respecting  mistake  or  good  reason  to  believe, 
treble  damages  are  recoverable  by  force  of  the  statute.  The 
statute  expressly  provides  that  the  party  injured  may 
recover  treble  damages;  but,  if  it  appears  that  the 
defendant  acted  through  mistake,  or  had  good  reason  to 
believe  that  the  timber  was  on  his  land,  only  single  damages 
are  recoverable.  If  the  defendant  would  reduce  the  damages 
from  treble  to  single,  he  must  show  that  he  acted  through  a 
mistake  which  was  not  the  result  of  his  negligence  or 
misconduct,  that  is,  such  a  mistake  as  a  careful  and  prudent 
man  would  ordinarily  make  under  like  circumstances;  or 
that  he  had  good  reason  to  believe  that  the  timber  was  on 
his  land,  that  is,  such  reason  as  would  lead  a  man  while  in 
the  exercise  of  ordinary  care  and  prudence  to  thus  believe. 
He  cannot  recklessly  and  negligently  omit  to  see  and 
observe  those  things  that  would  lead  him  to  a  right 
conclusion  and  to  a  right  action,  and  then  be  heard  to  say 
that  he  had  an  erroneous  mental  conception  that  influenced 
his  will  and  led  him  to  do  the  act  contrary  to  his  intention 
and  wish. 

There  was  no  occasion  for  instructing  the  jury  that  the 
defendants  were  presumed   to   be   innocent  of   the  charge 
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laid  against  them  in  the  declaration,  so  far  as  the 
same  related  to  treble  damages,  and  the  request  to  do  so 
was  properly  denied.  The  cutting  of  the  timber  upon  the 
plaintiff's  land  was  conceded.  The  defendants  claimed  that 
the  cutting  was  done  through  mistake,  and  with  good 
reason  to  believe  that  the  timber  was  upon  their  land.  This 
concession  entitled  the  plaintiff  to  a  verdict  for  treble 
damages,  unless  the  defendants  made  out  their  defence  that 
the  cutting  was  done  through  mistake,  or  that  they  had 
good  reason  to  believe  that  the  timber  was  on  their  land. 
Upon  the  issue  thus  made  in  the  court  below,  the  burden 
was  on  the  defendants ;  and  there  was  no  presumption  that 
they  acted  through  mistake,  or  that  they  had  good  reason 
to  believe  the  timber  was  on  their  land.  The  statute 
excludes  such  a  presumption,  by  providing  for  the  recovery 
of  treble  damages,  if  it  does  not  appear  that  the  defendants 
acted  through  mistake,  or  had  good  reason  to  believe  the 
timber  was  on  their  land. 

The  burden  being  on  the  defendants  to  make  out  their  defence 
of  mistake,  or  good  reason  to  believe,  the  court  properly 
refused  to  comply  with  their  request  for  an  instruction, 
that,  to  entitle  the  plaintiff  to  treble  damages,  the  jury 
must  find,  beyond  a  reasonable  doubt,  that  the  cutting  by 
the  defendants  was  not  done  through  mistake,  or  with  good 
reason  to  believe  the  timber  was  on  their  land.  Had  there 
been  no  testimony  on  the  subject  of  mistake  or  good  reason 
to  believe,  the  plaintiff  would  have  been  entitled  to  recover 
treble  damages. 

The  evidence  tending  to  show  the  price  of  such  timber  in 
Bristol  was  properly  received.  Bristol  and  the  town  w^here 
the  timber  was  cut  are  adjoining  towns.  For  the  purpose 
of  determining  values,  it  is  competent  to  show  the  prices 
paid  for  similar  articles  in  the  same  vicinity.  Vilas  v. 
Downer,  21  Vt.  419;  Roberts  v.  Boston,  149  Mass.  346. 

Judgment  affirmed. 
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Lyman  E.  Willard  vs.  Burton  Wing  and  Franklin 

County  Creamery  Association,   trustee,   and 

Susan  B.  Sowles,  claimant. 

May  Term,  1897. 

Present :    Tapt.  Rowell,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Trustee  Process—Fund  Held  by  Defendant  and  Claimant  Jointly, 

The  debt  songbt  to  be  held  by  trustee  process  was  the  price  of  milk  sold 
and  delivered  to  the  tmstee  by  the  defendant.  The  milk  was  produced 
from  cows  owned  by  the  claimant  and  managed  by  the  defendant  under 
a  contract  contained  in  a  lease  from  the  claimant  to  the  defendant  of  a 
farm  and  the  cows  thereon,  whereby  the  defendant  was  to  pay  the 
claimant  one-half  the  rents  and  profits  after  deducting  taxes  and 
expenses,  each  party  retaining  a  lien  on  his  undivided  share.  Held^  that 
the  fund  was  not  subject  to  trustee  process,  for  it  was  the  joint  property 
of  the  defendant  and  claimant. 

Trustee  Process.  Heard  on  the  report  of  a  commis- 
sioner at  the  March  Term,  1897,  Franklin  County,  RosSy 
C.  J.,  presiding.  Trustee  adjudged  chargeable.  The  claim- 
ant excepted. 

E,  A.  Sowles  for  the  claimant. 

D.  W,  Steele  for  the  plaintiff. 

Start,  J.  The  principal  defendant  sold  and  delivered  to 
the  trustee  milk  which  was  produced  from  cows  owned  by 
the  claimant  and  managed  by  the  defendant,  under  an  agree- 
ment in  writing  whereby  the  claimant  leased  her  farm,  with 
certain  cows  and  other  personal  property  thereon,  for  the 
term  of  one  year,  the  defendant  agreeing  to  pay  to  the 
claimant  one-half  of  the  rents  and  profits,  being  share  and 
share  alike  after  deducting  the  expenses  and  taxes  on  the 
farm,  and  each  party  holding  a  lien  on  his  undivided  share. 
By  this  agreement,  the  defendant  did  not  undertake  to  pay 
any  certain  quantity  of  produce,  or  a  definite  sum  as  rents 


124  WTLLARD    V.  WING.  [70 

and  profits.  The  right  of  each  party  to  rents  and  profits 
was  contingent  upon  there  being  anything  left  after  paying 
the  expenses  and  taxes ;  and  in  the  residue,  if  any,  they  were 
to  share  alike.  In  that  part  of  the  printed  agreement  which 
provides  for  a  re-entry,  the  word  "rent"  is  stricken  out  and 
the  words,  "income  and  profits,"  are  inserted.  The  words 
thus  inserted  in  place  of  "rent,"  the  words,  "share  and 
share  alike  after  deducting  the  expenses  and  taxes,"  and  the 
words,  "each  party  to  have  a  Ken  on  his  undivided  share," 
indicate  that  the  parties  intended  that  each  should  own 
one-half  of  the  produce  and  products  of  the  claimant's  farm 
and  cows,  and  that  they  did  not  intend  that  the  claimant 
should  part  with  her  title  to  the  half,  which,  by  the  terms  of 
the  agreement,  was  to  be  hers.  We  think  the  agreement  is 
susceptible  of  this  construction,  and  that  the  parties  were 
tenants  in  common  of  the  milk  that  was  sold  and  delivered 
to  the  trustee. 

In  Atken  v.  Smithy  21  Vt.  172,  the  defendant  leased  his 
farm  to  the  plaintiff  for  a  term  of  years,  the  produce  to  be 
divided  equally  between  them;  and  it  was  held  that  they 
were  tenants  in  common  of  the  produce.  The  holding  in 
Frost  V.  Kelloggy  23  Vt.  308,  is  to  the  same  effect. 

It  appears  from  the  report  of  the  commissioner,  that, 
shortly  after  the  service  of  the  writ  upon  the  trustee  and 
before  the  return  day,  the  claimant  and  defendant  had  a 
looking  over  of  the  farm  accounts,  and  that  there  was  found 
due  the  claimant,  on  account  of  products  and  profits  of  the 
farm  and  money  furnished  by  her,  a  sum  in  excess  of  the 
amount  found  in  the  hands  of  the  trustee.  It  would  seem 
from  this  finding,  that,  at  the  time  the  writ  was  served,  the 
defendant  had  drawn  more  than  his  share  of  the  rents  and 
profits,  and  that,  as  between  him  and  the  claimant,  the 
rents  and  profits  in  the  hands  of  the  trustee  belonged  to  the 
claimant;  but,  if  such  were  not  the  fact,  the  funds  in  the 
hands  of  the  trustee  belonged  to  the  claimant  and  defendant 
jointly  and  were  not  subject  to  process  for  the  sole  debt  of 
the  defendant. 
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In  BartleU  v.  Woodward  and  Trustee^  46  Vt.  100,  the 
defendant  contracted  in  his  own  name  to  build  a  bridge  for 
the  trustee.  One  Waterman  was,  in  fact,  a  partner  of  the 
defendant  in  the  transaction,  but  this  was  not  known  to  the 
trustee ;  and  it  was  held  that  the  trustee  was  not  chargeable 
for  any  part  of  the  contract  price,  in  a  suit  against  the 
defendant  to  recover  a  sole  indebtedness  of  his.  The  hold- 
ings in  Towne  v.  Leach  and  Trustees^  32  Vt.  747,  McNeal 
Pipe  and  Foundry  Co.  v.  Inman  Bros,^  69  Vt.  181,  Fair  child 
V.  Lampson  et  al.^  37  Vt.  407,  are  to  the  same  effect. 

Judgment  reversed  and  trustee  discharged  with  costs; 
costs  allowed  claimant. 


George  A.  Boyden  vs.  Fitchburg  R.  R.  Co. 

May  Term,  1897. 

Present:    Roes,  C.  J.,  Taft,  Rowell,  Tyler,  Munson,  Start  and 

Thompson,  JJ. 

Pleading—  K.  S.  2451  ^  24S2^Duty  of  Railroad  to  one  Crossing  its  Track  on 

Sunday. 

To  entitle  the  administrator  to  maintain  an  action  ttpon  V.  S.  2451,  2452, 
it  is  not  necessary  that  death  should  have  resulted  instantly  from  the 
injury  complained  of. 

Legg  V.  Britton,  64  Vt.  652,  followed. 

To  an  action  upon  V.  S.  2451,  2452,  for  negligently  mnning  over  and 
killing  the  plaintiff's  intestate  at  a  highway  crossing  to  the  damage  of 
the  father  as  next  of  kin,  the  defendant  pleaded  that  the  intestate  was  a 
non-resident  of  this  state,  was  of  full  age  and  not  bomid  in  any  way  to 
his  father's  service  and  had  not  been  charged  by  any  court  with  his 
father's  support,  and  that  the  father  was  not  chargeable  as  a  pauper 
upon  any  town  in  this  state.  The  plea  was  held  to  be  in  bar,  not  in 
abatement,  and,  as  such,  insufficient  upon  the  ground  that  it  is  not 
necessary  that  the  next  of  kin  should  have  had  a  legal  claim  upon  the 
deceased  for  service  or  support,  a  reasonable  expectation  of  pecuniary 
advantage  being  enough. 
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A  special  issue  is  a  direct  denial  of  some  material  and  traversable  allega- 
tion, never  advances  new  matter,  and  concludes  to  the  country. 

Pleas  which  advance  new  matter  in  denial  of  what  the  plaintiff  would  be 
bound  to  prove  on  the  general  issue,  are  bad  as  amounting  to  the  general 
issue. 

Pleas  concluding  with  a  verification,  though  not  advancing  new  matter, 
are  bad,  if  what  they  allege  is  matter  of  evidence  merely. 

It  cannot  be  said  that  a  railroad  company  owes  no  duty  whatever  to  one 
who  is  crossing  its  track  on  Sunday,  even  though  he  is  traveling  in  viola- 
tion of  the  statute. 

Case  upon  V.  S.  2451  and  2452,  for  negligently  killing  the 
intestate  to  the  damage  of  his  father  as  next  of  kin.  Heard 
on  demurrer  to  the  defendant's  second,  third,  fourth,  seventh 
and  eighth  pleas  and  a  motion  to  dismiss  the  fifth  and  sixth 
pleas,  at  the  September  Term,  1896,  Windham  County, 
Starts  J.,  presiding.  Pro  forma  judgment  sustaining  the 
demurrer  and  motion,  adjudging  the  second,  third,  fourth, 
seventh  and  eighth  pleas  insuificient  and  dismissing  the  fifth 
and  sixth  pleas.    The  defendant  excepted. 

The  fourth  plea  alleged  that  the  accident  occurred  upon 
the  Sabbath  when  the  intestate  was  in  the  act  of  traveling 
upon  the  highway,  not  engaged  in  any  work  of  necessity  or 
charity  but  solely  in  the  pursuit  of  pleasture. 

The  fifth  and  sixth  pleas  alleged  that  the  intestate  was  of 
full  age  and  not  under  any  contract  to  serve  his  father,  that 
he  was  a  non-resident  of  the  state  and  had  not  been  charged 
by  the  judgment  of  any  court  with  his  father's  support,  and 
that  the  father  himself  was  not  chargeable  as  a  pauper  upon 
any  town  in  this  State. 

The  seventh  and  eighth  pleas  sufficiently  appear  in  the 
opinion. 

Batchelder  &  Bates  for  the  defendant. 

Waterman^  Martin  &  Httt  for  the  plaintiff. 

MuNSON,  J.  The  only  question  made  as  to  the  sufficiency 
of  the  declaration  is  based  upon  the  theory  that  the  action 
cannot- be  maintained  if  the  injured  person  survived  for  the 


Vt.]  BOYDEN    V.  FITCHBURG  R.  R.  CO.  127 

shortest   period   of   time.     An   examination    of    Legg    v. 
Bntton,  64  Vt.  652,  will  show  that  this  view  is  unfounded. 

The  plaintiff  claims  that  the  fifth  and  sixth  pleas  are 
dilatory  in  their  nature,  and  should  have  been  dismissed 
because  filed  out  of  time ;  but  claims  further  that  if  the  pleas 
are  considered  they  do  not  answer  the  declaration.  We 
think  the  pleas  are  to  be  treated  as  pleas  in  bar,  and  that  as 
such  they  are  insufficient.  They  are  drawn  upon  the  theory 
that  there  can  be  no  recovery  unless  the  deceased  owed  his 
father  some  duty  at  the  time  of  his  death.  But  it  is  not 
necessary  that  the  next  of  kin  should  have  had  a  legal  claim 
upon  the  deceased  for  service  or  support.  It  may  be  shown 
that  there  was  a  reasonable  expectation  of  deriving  some 
pecuniary  advantage  fi-om  the  deceased,  and  the  destruction 
of  such  expectation  will  sustain  the  action.  67  Am.  Dec. 
568,  note:  12  Am.  St.  Rep.  378,  note:  Franklin  v.  South 
Eastern  Railway  Co,,  3  H.  &  N.  211 :  8  Eng.  Ruling  Cases, 
419  and  note. 

It  is  claimed  that  the  seventh  and  eighth  pleas  are  bad  as 
amounting  to  the  general  issue.  The  defendant  meets  this 
claim  by  saying  that  they  are  special  issues.  A  special  issue 
consists  of  a  direct  denial  of  some  material  and  traversable 
allegation,  never  advances  new  matter,  and  concludes  to  the 
country.  Kimball  v.  Boston,  Concord  &  Montreal  R,  R.  Co., 
55  Vt.  95.  The  declaration  alleges  that  the  intestate  and 
the  driver  of  the  team  were  in  the  exercise  of  due  care  at  the 
time  of  the  accident.  The  pleas  in  question  allege  various 
facts  and  circumstances  tending  to  show  that  they  were  not 
in  the  exercise  of  due  care ;  and,  as  an  inference  from  those 
facts  and  circumstances,  it  is  fiirther  alleged  that  neither  of 
them  were  in  the  exercise  of  due  care,  but  that  both  were 
guilty  of  contributory  negligence. 

The  pleader  probably  regarded  these  pleas  as  advancing 
new  matter,  and  not  as  mere  denials  of  the  allegation  of  due 
care,  for  he  concludes  them  with  a  verification  instead  of  to 
the  country.    Treating  them  as  new  matter,  they  are43ad  as 
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amounting  to  the  general  issue,  as  such  matter  is  in  denial 
of  what  the  plaintiff  would  be  bound  to  prove  on  the 
general  issue  in  order  to  support  his  case.  1  Chit.  PL  527; 
Gould's  PI.  c  6.  s.  78 ;  Kimball  v.  Railroad  Co.  above  cited ; 
Burton  v.  Bostwtck^  Brayton  195 ;  Martina,  Woods,  6  Mass. 
6;  Thayer  v.  Brewer,  15  Pick.  217;  Bank  of  Auburn  v. 
Weed,  19  Johns  300;  Sinclair  \.  Hervey,  2  Chit.  Rep.  642. 

But  if  the  pleas  are  to  be  treated  as  not  advancing  new 
matter,  and  therefore  not  bad  as  amounting  to  the  general 
issue,  yet  they  are  bad  as  special  issues,  for  they  allege  that 
which  is  matter  of  evidence  merely,  and  conclude  with  a 
verification.  Kimball^,  Railroad  Co.  above  cited ;  Doivman^s 
Case,  9  Rep.  *9b.  It  is  said  in  the  case  last  cited  that 
"evidence  shall  never  be  pleaded,  because  it  tends  to 
prove  matter  in  fact,  and  therefore  the  matter  in  fact 
shall  be  pleaded,  and  if  that  is  denied,  the  evidence  is  to 
be  given  to  the  jury  and  not  to  the  court." 

These  questions  regarding  the  seventh  and  eighth  pleas  are 
disposed  of  without  inquiring  as  to  the  proper  manner  of 
taking  advantage  of  defects  of  this  character.  See  Kimball  v. 
Railroad  Co,  above  cited. 

The  fourth  plea  is  not  double.  It  does  not  allege  negli- 
gence on  the  part  of  the  plaintiff  otherwise  than  as  shown 
by  his  traveling  on  Sunday. 

It  thus  becomes  necessary  to  inquire  whether  the  defend- 
ant is  relieved  from  liability  by  the  fact  that  the  plaintiff 
was  traveling  in  violation  of  the  statute.  The  question 
presented  has  been  decided  differently  in  different  states. 
Duran  v.  Insurance  Co.,  63  Vt.  437.  It  is  held  in  this  state 
that  one  so  traveling  cannot  recover  of  the  town  for  injuries 
sustained  through  an  insufficiency  of  the  highway ;  Johnson 
V,  Irasburgh,  47  Yt.  28;  but  this  is  put  upon  the  ground 
that  a  town  is  tmder  no  obligation  to  provide  a  safe  road 
for  such  a  traveler;  and  in  considering  the  grounds  on  which 
the  decisions  of  other  states  are  based  the  court  expressed 
its  approval  of  the  reasoning  adopted  by  those  which  hold 
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that  recovery  may  be  had.  It  was  thought  to  be  difficult 
to  maintain  that  the  traveler's  illegal  act  contributes  to  the 
injury,  or  that  his  being  engaged  in  an  unlawful  act  bars  his 
recovery.  We  have  no  disposition  to  ignore  the  views 
expressed  in  the  reasoning  of  that  opinion,  and  if  this  plea 
is  sustained  it  must  be  upon  the  ground  that  the  defendant 
owed  no  duty  to  one  traveling  the  highway  in  violation  of 
the  statute.  But  we  think  it  cannot  be  said  that  a  railroad 
company  owes  no  duty  whatever  to  one  who  is  crossing  its 
track  on  the  Sabbath.  As  a  traveler  in  violation  of  the 
statute  he  should  stand  no  worse  than  an  ordinary  tres- 
passer, and  a  railroad  company  owes  a  trespasser  at  least 
the  duty  not  wilfully  to  run  over  him.  There  is  nothing  in 
the  reasoning  of  the  opinion  \u  Johnson  v.  Irasburgh  that 
would  have  prevented  a  recovery  if  the  town  authorities 
had  been  repairing  the  road  on  the  Sabbath,  and  had  wil- 
fuUy  run  their  road  machine  upon  the  plaintiflF.  It  might 
easily  be  considered  that  the  defendant  company  owed  the 
plaintiflF  no  duty  as  regards  the  safety  of  the  crossing,  and 
yet  be  held  that  it  owed  him  some  duty  as  regards  the  run- 
ning of  its  train.  It  is  not  necessary  to  examine  the  subject 
further  in  disposing  of  these  pleas.  They  do  not  necessarily 
answer  the  count,  and  so  must  be  held  insufficient. 

That  part  of  the  judgment  dtsmtsstng  the  fifth  and 
sixth  pleas  is  reversed^  and  those  pleas  are  adjudged 
bad  on  demurrer.    In  all  other  respects  the  judg- 
ment is  affirmed.    Cause  reminded. 
Starts  J.,  dissents  on  the  first  point. 
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In  re  B.  M.  R.  Nelson'sWill,  Lizzie  G.  Davis  and  her 
husband,  George  H.  Davis,  appellants,  contestants. 

October  Term,  1897. 

Present :    Ross,  C.  J.,  Taft,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Wife*s  Separate  Estate^Parties  Appellant, 

Real  estate  which  comes  to  a  wife  by  inheritance  is  not  held  by  her  as  her 
separate  estate,  which  involves  as  its  characterizing  fact  that  it  be  held 
to  her  sole  use  in  exclusion  of  the  marital  rights  of  the  husband. 

Therefore  a  hnsband  is  properly  joined  as  appellant  with  his  wife  in  an 
appeal  from  the  allowance  of  the  will  of  her  father,  who  was  the  owner 
of  real  estate  at  the  time  of  his  death. 

Appeal  from  a  decree  of  the  probate  court  establishing 
the  instrument  propounded.  Heard  on  motion  to  dismiss 
the  appeal  as  to  the  appellant,  George  H.  Davis,  at  the 
September  Term,  1897,  Orleans  County,  Rowell^  J.,  presiding. 
Motion  overruled.    The  proponents  excepted. 

It  was  conceded,  and  agreed  to  be  treated  as  apparent  of 
record,  that  Nelson  was  the  owner  of  real  estate  at  the  time 
of  his  death.  Said  Lizzie  G.  Davis  is  his  daughter.  The 
motion  was  based  upon  the  grounds  that  the  appellant  wife 
was  entitled  to  prosecute  the  appeal  in  her  own  name 
without  joining  her  husband,  that  her  husband  had  not,  as 
such,  any  right  to  appeal,  and  that  it  did  not  appear  that 
he  had  any  other  interest. 

John  Young  and  W.  W.  Miles  for  the  proponent. 

(1)  To  entitle  a  party  to  an  appeal  from  a  decree  of  the 
probate  court  he  must  have  a  present  vested  pecuniary 
interest  in  the  subject  matter.  Woodward  v.  Spear^  10  Vt. 
420;  Hemmenway  v.  Corey ^  16  Vt.  225;  Nimblet  v. 
Chaffee,  24  Vt.  628. 

(2)  The  wife  may  prosecute  the  appeal  alone.  V.  S. 
2644 ;  Wright  and  Wife  v.  Burroughs,  61  Vt.  390. 
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(3)  The  record  does  not  show  that  there  was  any  real 
estate  which  would  descend  to  the  contestant  wife.  The 
real  estate  of  which  Nelson  was  the  owner  at  his  death 
may  have  been  only  a  homestead,  which  would  descend 
to  the  widow. 

(4)  But  if  the  record  showed  that  the  real  estate  was 
such  as  would  descend  to  the  daughter,  her  husband  would 
have  no  right  to  the  possession  during  her  life,  because  the 
common  law  has  been  changed  by  the  statute.  V.  S.  2647 
invests  the  wife  with  the  right  to  hold  all  her  real  estate, 
whether  acquired  before  or  after  marriage,  to  her  sole  and 
separate  use.  This  is  in  effect  the  construction  placed  upon 
it  by  Schouler  in  his  work  on  Domestic  Relations,  §  114, 
note,  where  he  sums  up  the  legislation  of  this  country, 
upon  the  subject.  The  construction  is  sound.  The  reason 
for  the  common  law  rule  no  longer  exists. 

V.  S.  2647,  in  providing  that  * 'neither  a  wife's  separate 
property,  nor  the  rents,  issues,  income  and  products  of  the 
same,  shall  be  subject  to  the  disposal  of  her  husband  or 
liable  for  his  debts,"  takes  the  place  of  R.  L.  2324,  which 
exempted  from  attachment  on  the  husband's  debts  the  rents, 
issues,  income  and  products  of  the  wife's  real  estate.  If  not, 
the  latter  provision  exists  nowhere,  and  it  is  not  to  be 
supposed  that  the  legislature  intended  to  repeal  it.  Hence 
by  ''separate  estate"  is  intended,  estates  like  that  in 
question.  Niles  v.  Hall^  64  Vt.  453 ;  Dale  v.  Robinson^  51 
Vt.  20 ;  Baker's  Exrs,  v.  Ktlgore,  145  U.  S.  487. 

(5)  But  if  the  common  law  remains,  George  H.  Davis 
had  no  such  present,  vested,  pecuniary  interest  as  entitled 
him  to  join  in  the  appeal.  See  cases  cited  under  division  (1 ) 
and  Baker^s  Exrs.  v.  Ktlgore^  supra.  His  right  is  contingent 
upon  his  wife's  possession,  and  when  that  takes  place  he 
may  not  be  living. 

F.  W.  Baldwin  and  Bates  &  May  for  the  appellant. 

V.  S.  2647  makes  certain  personal  property  and  rights  of 
action  the  sole  and  separate  property  of  the  wife,  but  does 
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not  include  real  estate.  It  follows  that  George  H.  Davis  has 
the  ordinary  marital  rights  in  the  real  estate  which  will  be 
inherited  by  the  wife  if  the  will  is  not  established. 
Swerdferger  v.  Hopkins^  67  Vt.  136,  seems  to  us  decisive. 
See  also  Bradley  v.  Emerson^  7  Vt.  369 ;  Dale  v.  Robinson^ 
51  Vt.  20;  Pnest  v.  Cone,  51  Vt.  495;  Kendall  v.  R.  Co.,  55 
Vt.  438;  Smith  v.  Fitzgerald,  59  Vt.  451;  Wnght  v. 
Burroughs,  62  Vt.  264. 

Taft,  J.  Any  real  estate  which  the  appellant  lAzzie  may 
take  as  an  heir  of  the  testator  will  not  be  her  separate 
estate,  which  involves  as  the  characterizing  fact,  that  she 
will  hold  it  to  her  sole  use  in  exclusion  of  the  marital  rights 
of  her  husband.  Frary  v.  Booth,  37  Vt.  78;  Hubbard  v. 
Bugbee,  58  Vt.  172.  And  her  husband,  the  appellant  George 
H.,  will  be  entitled  to  the  rents  and  profits  of  it  during 
coverture.  Hackett  v.  Moxley,  68  Vt.  210.  He  therefore 
properly  joined  in  the  appeal. 

Judgment  affirmed  and  cause  remanded. 


Limerick  National  Bank  vs,  J.  B.  Adams,  et  al. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Rowbll,  Ttlbr  and  Thompson,  JJ. 

Promissory  Note^Bona  Fide  Holder  for  Value— Notice  of  Fraudulent 
Inception^General  Scheme  to  Defraud— Misrepresentations  to  Others 
than  Defendants— Evidence— Presumption  in  Support  of  Ruling 
Below— Motion  to  Direct  Verdict. 

In  an  action  upon  a  promissory  note  the  law  presumes,  upon  the  mere 
production  of  the  note  by  the  plaintiff,  that  he  is  a  bona  fide  holder  for 
value,  and  the  fact  that  he  alleges  and  introduces  evidence  in  his  opening^ 
to  prove  it,  does  not  alter  the  course  of  the  trial,  nor  affect  the  defend- 
ant's right  to  show  that  the  note  was  void  for  want  of  consideration 
and  fraud,  between  the  original  parties,  and  thus  to  put  upon  the 
plaintiff  the  burden  of  showing  that  he  was  not  chargeable  with  knowl- 
edge of  the  fraud. 
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The  defendant  is  not  held  to  any  particnlar  line  of  proof  by  his  notice 
when  the  defense  that  he  makes  is  one  that  he  is  entitled  to  make  under 
the  general  issue  without  any  notice. 

The  defendant  to  an  action  bj  an  indorsee  upon  a  promissory  note  may 
show,  under  the  general  issue,  that  the  note  is  void,  as  between  the 
original  parties,  for  want  of  consideration  and  fraud,  and  that  the 
plaintiff  is  chargeable  with  notice  thereof. 

V.  S.  1160,  requiring  a  defense  to  be  set  forth  by  way  of  plea  or  notice, 
does  not  apply  where  the  defense  is  of  such  a  character  as  to  show  that 
no  cause  of  action  ever  existed. 

The  defendants*  evidence  tending  to  show  a  general  scheme  to  defraud  the 
defendants  and  others,  it  was  competent  for  the  defendants  to  show  the 
misrepresentations  made  by  the  payee,  in  fartherance  of  the  scheme,  to 
such  others  as  well  as  to  the  defendants  themselves. 

The  defendants'  evidence  tended  to  show  that  the  payee  of  the  note  in  suit 
induced  the  defendants  to  sign  by  representing  that  the  note  should  not 
be  treated  as  complete  until  signed  by  thirty  responsible  men.  As  tend- 
ing to  substantiate  this  claim,  it  was  admissible  to  show  by  one  who 
had  undertaken  to  sign,  but  who  did  not  sign  and  was  not  a  defendant, 
that  the  payee  in  attempting  to  procure  his  signature  told  him  that  all 
were  going  to  sign  and  that  if  he,  the  witness,  did  not  sign  he  would  be 
sued  at  once,— for  the  statement  was  an  inseparable  part  of  an  admis- 
sible conversation  and  was  in  itself  admissible  as  tending  to  show  the 
importance  attached  to  the  signing  of  the  note  by  all. 

One  of  the  defendants  was  properly  allowed  to  testify  in  behalf  of  his 
co-defendants  that  he  ii^as  financially  irresponsible,  to  the  knowledge  of 
the  payee,  when  he  signed  the  note. 

When  evidence  is  admissible  if  properly  limited,  it  is  to  be  presumed,  in 
support  of  the  ruling  admitting  it,  that  it  was  so  limited,  the  contrary 
not  appearing. 

The  court  properly  excluded  the  plaintifi's  offer  to  show  that,  before  its 
purchase  of  the  note  in  suit  from  the  payee,  it  had  bought  of  him  similar 
notes  signed  wholly  by  people  of  the  town  in  which  the  plaintiff  bank  is 
located,  and  that  the  signers  of  those  notes  knew  that  the  plaintiff  was 
the  holder  and  owner  thereof  before  this  action  was  commenced. 

In  an  action  upon  a  promissory  note  by  the  indorsee  against  the  maker, 
fraud  and  want  of  consideration  between  the  original  parties  being 
shown,  the  burden  is  cast  upon  the  plaintiff  to  prove  that  he  is  a  bona 
Jide  holder  for  value. 

This  court  still  adheres  to  the  doctrine  enunciated  in  Roth  v.  Allen,  32  Vt. 
135,  that  to  constitute  one  a  bona  fide  holder  of  negotiable  paper  he 
must  have  taken  it  without  knowledge  of  facts  or  circumstances  that 
would  lead  a  careful  and  prudent  man  to  suspect  that  the  paper  was 
invalid  as  between  antecedent  parties. 

There  was  no  error  in  permitting  the  jury  to  consider  where  the  defendants 
lived  and  that  the  plaintiff  bank  was  located  in  another  state,  as  a 
circumstance  bearing  upon  the  question  whether  the  plaintiff  was 
chargeable  with  notice  of  the  fraud. 
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The  evidence  tended  to  show  that  such  facts  and  circumstances  were 
brought  to  the  knowledge  of  the  plaintiff  as  to  put  it  npon  inquiry,  and 
the  court  properly  refused  to  direct  a  verdict. 

General  and  Special  Assumpsit.  Plea*  the  general 
issue  with  notice.  Trial  by  jury  at  the  December  Term, 
1896,  Orange  County,  Start,  J.,  presiding.  Verdict  and 
judgment  for  the  defendants.    The  plaintiff  excepted. 

There  was  a  special  count  upon  a  promissory  note  for  one 
thousand  dollars,  dated  October  9,  1894,  payable  to  H.  P. 
Reynolds  or  bearer  in  one  year  from  date,  signed  by  the 
defendants  and  delivered  and  assigned  by  Reynolds  to  the 
plaintiff  for  value  before  maturity.  The  note  in  suit  is  one 
of  three  of  similar  amount  payable  in  one,  two  and  three 
years  respectively.  These  notes  were  left  with  the  plain tiflF 
for  discount  the  latter  part  of  October,  1894,  by  the  payee. 
On  November  10,  the  plaintiffs  cashier,  of  his  own  motion, 
wrote  to  the  president  of  the  Randolph  (Vt.)  National 
Bank,  in  vicinity  of  which  the  maker  resided  and  at  which 
the  notes  were  payable,  inquiring  as  to  the  financial  respon- 
sibility of  the  signers.  On  Saturday,  Nov.  3,  1894,  the 
plaintiffs  discount  committee,  consisting  of  its  president, 
vice-president  and  another  director,  in  the  presence  of  the 
cashier,  voted  and  directed  the  cashier  to  discount  the  notes. 
At  the  commencement  of  business  on  Monday,  November 
5th,  the  notes  were  discounted  by  deducting  from  the  face 
value  of  each  the  sum  of  $160.44,  although  the  notes  bore 
interest  from  their  date,  and  cashier's  checks  were  given  for 
the  avails  thereof,  to  wit,  $2517.10.  On  November  6th,  a 
reply  came  in  answer  to  the  letter  of  inquiry,  stating  that 
the  signers  were  not  financially  responsible.  The  plaintiff  is 
located  at  Limerick,  Maine. 

Concerning  the  testimony  of  Folsom,  the  exceptions  show 
that  the  agents  of  Reynolds  knew  that  he  was  financially 
irresponsible  when  he  signed  the  note,  and  that  it  did  not 
appear  whether  the  other  defendants  aside  from  Folsom 
knew  it  or  not. 
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Darling  &  Darling  and  W,  A.  Lord  {or  the  plaintiif. 

The  court  erred  in  permitting  the  defendants  to  show 
fraud,  failure  of  consideration  and  non-delivery,  as  between 
the  original  parties,  without  offering  to  connect  the  plaintiff 
with  knowledge  thereof.  The  peculiar  condition  of  the 
pleadings  and  of  the  plaintiffs  evidence  made  this  evidence 
as  oflFered  inadmissible.  The  pleadings  required  the  plaintiff 
to  prove  that  it  gave  value  for  the  note,  in  opening  its  case, 
and  it  did  so.  The  plaintiff  thus  stood  in  a  condition  of  a 
holder  for  value,  not  by  force  of  a  legal  presumption  but  by 
virtue  of  proof.  Therefore  evidence  of  fraud  between  the 
original  parties,  unaccompanied  by  an  offer  to  connect  the 
holder  with  knowledge  thereof,  was  inadmissible,  for  the 
only  ground  upon  which  it  could  have  been  admitted, 
namely,  to  rebut  the  legal  presumption,  did  not  exist.  The 
defendants'  notice  bound  them  to  prove  that  the  facts 
constituting  fraud  were  known  to  the  plaintiff  when  it 
discounted  the  paper. 

It  was  error  to  permit  the  witness  Adams  to  testify  that 
at  the  time  he  signed  the  notes  his  total  liability  thereon 
was  stated  by  the  payee's  agents  to  be  but  one  hundred 
dollars,  the  notes  themselves  indicating  a  joint  and  several 
liability  for  the  whole  amount.  Gtlleit  v.  Ballou,  29  Vt.  296 ; 
Isaacs  V.  Elkins,  11  Vt  679;  Bradley  v.  Bentley,  8  Vt.  243. 
To  take  this  case  out  of  the  general  rule  on  the  ground  of 
fraud  it  should  appear  that  the  plaintiff  had  knowledge 
thereof  and  that  the  witness  was  misled  and  guilty  of  no 
negligence.  He  had  ample  opportunity  to  examine  and  see 
what  he  was  signing  and  having  neglected  to  do  so  cannot 
be  heard  to  complain.     Chapman  v.  Rose^  56  N.  Y.  137. 

It  was  error  to  allow  the  defendant  Folsom  to  testify  that 
at  the  time  he  signed  the  notes  he  was  financially  irrespon- 
sible. It  could  not  be  used  as  a  part  of  the  witness's  own 
defence.  He  understood  that  to  make  the  notes  valid  all 
the  signers  must  be  responsible,  but  by  signing  knowing 
that  he  was  irresponsible,  he  waived  this  condition.    Sear- 
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gent  V.  Seward,  31  Vt.  509.  Moreover,  he  was  perpetrating 
a  fraud  upon  the  other  signers.  Nor  can  it  avail  the  other 
defendants  because  it  does  not  appear  that  any  of  them 
were  ignorant  of  Folsom's  circumstances.  Burton  v.  Blin, 
23  Vt.  151. 

The  ruling  admitting  Parish's  testimony  was  erroneous  in 
not  restricting  him  to  the  statement  of  similar  fraudulent 
inducements  but  permitting  him  to  testify  as  to  any  and  all 
inducements.  That  part  of  the  witness's  answer  wherein  a 
threat  to  sue  was  stated  to  have  been  made  was  not  in 
corroboration  of  any  evidence  in  the  case  and  was  a  matter 
wholly  tnter  alios. 

The  plaintiff  should  have  been  allowed  to  show  that  other 
paper,  similar  in  character  to  the  note  in  suit,  signed  by 
parties  residing  in  Limerick,  had,  to  the  knowledge  of  the 
signers,  been  discounted  by  the  plaintiff,  prior  to  the 
discount  of  the  note  in  suit.  It  was  admissible  as  showing 
the  plaintifi's  good  faith,  for  it  tended  to  show  that  there 
was  nothing  unusual  in  the  transaction  in  question  and 
that  the  bank  took  the  paper  in  suit  in  due  course  of 
business.  Its  exclusion  was  especially  harmful  in  view  of 
that  portion  of  the  charge  wherein  the  jury  were  told  that 
they  were  at  liberty  to  consider  the  distance  between 
Limerick,  Maine,  and  Orange  County,  Vermont,  as  an 
element  in  determining  the  bank's  prudence  in  discounting 
the  paper  in  suit. 

The  plaintiffs  motion  for  a  verdict  should  have  been 
granted.  There  was  no  dispute  whatever  as  to  the  circum- 
stances under  which  the  plaintiff  discounted  this  note.  St. 
Johnsbury  v.  Thompson,  59  Vt.  311 ;  Latremoutlle  v.  B,  &  /?. 
R,  7?.,  63  Vt.  336. 

The  charge  as  to  what  constitutes  a  bona  fide  holder  was 
erroneous.  It  does  not  make  the  good  faith  of  the  plaintiff 
the  criterion,  but  permits  the  jury  to  apply  the  sole  test  of 
care  and  prudence.  Carelessness  and  imprudence  may  be 
evidence  of  bad  faith,  but  are  not  necessarily  the  same  thing. 
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The  true  rule  is  that  established  by  the  early  English 
decisions,  viz. :  The  title  of  the  holder  of  negotiable  paper, 
acquired  before  due  for  a  valuable  consideration,  is  not 
affected  by  the  fraud  of  a  prior  party,  in  the  absence  of 
actual  notice,  without  proof  of  bad  faith  on  the  part  of  the 
holder.  MtllerY,  Race,  1  Burr.  453;  Lawson  v.  Weston,  4 
Esp.  56.  It  is  true  that  this  rule  was  afterward  changed, 
and  that  adopted  by  the  court  in  the  case  at  bar  substi- 
tuted, and  that  the  new  rule  was  followed  in  England  as 
long  as  Lord  Tenterden  remained  on  the  bench.  Gtll  v. 
Cubiti,  3  B.  &  C.  466;  Snow  v.  Peacock,  3  Bing.  408;  Down 
V.  Hailing,  4  B.  &  C.  330.  The  Gtll  v.  Cubttt  rule  created 
great  dissatisfaction  in  commercial  circles,  was  soon 
gradually  relaxed,  and  in  the  case  of  Goodman  v.  Harvey, 
cited  below,  was  squarely  overruled,  and  the  original  rule 
restored,  which  has  never  been  departed  from  in  England. 
Crook  V.  Jadis,  5  B.  &  Ad.  909;  Backhouse  v.  Harrison,  5  B. 
&  Ad.  1098;  Goodman  v.  Harvey,  4  A.  &  E.  870;  Ulher  v. 
Rich,  10  A.  &  E.  787;  Arboutn  v.  Arnderson,  1  Q.  B.  498. 
In  this  country,  the  earlier  decisions  seem  to  follow 
the  Gill  V.  Cubttt  rule.  But  now,  by  the  overwhelming 
-freight  of  authority,  and  in  the  states  of  the  greatest 
commercial  importance,  the  rule  as  we  claim  it  prevails. 
Goodman  v.  Stmonds,  20  Howard,  343;  Murray  v.  Lardner, 
2  Wall.  110;  Clark  v.  Evans,  66  Fed.  263 ;  Smith  v.  Liviug- 
Stan,  111  Mass.  342;  Magee  v.  Badger,  34  N.  Y.  247;  Chap- 
man V.  Rose,  56  N.  Y.  137;  Cheever  v.  P.  C  &  L,  E,  R.  R., 
150  N.  Y.  59 ;  34  L.  R.  A.  69 ;  Hamtlton  v.  Vought,  34  N.  J. 
Law  187 ;  Davts  v.  Seeley,  71  Mich.  214 ;  Bank  v.  Morgan, 
165  Pa.  St.  199;  Hopkins  v.  Hammond,  42  111.  App.  584; 
Hamilton  v.  Marks,  63  Mo.  173;  4  A.  &  E.  Enc.  of  Law, 
(2d  Ed.)  301. 

The  rule  as  defined  does  not  materially  differ  jfrom  that 
applied  in  equity,  where  it  is  held  that  if  mere  want  of 
caution,  as  distinguished  from  fraudulent  and  wilful  blind- 
ness, is  all  that  can  be  imputed,  the  doctrine  of  constructive 
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notice  does  not  apply.   Jones  v.  Smithy  1  Hare  55;  Roth  v. 
Colvin,  32  Vt.  125;  Adams  v.  Soule,  33  Vt.  549. 

Even  were  the  charge  correct  in  point  ot  law,  it  was  not 
warranted  by  the  evidence,  for  there  were  no  circumstances 
attending  the  taking  of  this  paper  by  the  bank,  which  ought 
to  have  excited  the  suspicions  of  a  prudent  and  careful  man. 
BtmeyY.  Martin,  3  Vt.  236;  Fullam  v.  Cummtngs,  16  Vt. 
697;  Manwell  v.  Bnggs,  17  Vt.  176;  Dean  v.  Dean,  43 
Vt.  337 ;  Bromley  v.  Hawley,  60  Vt.  46 ;  Cone  v.  Baldwin^ 
12  Pick.  545;  Goddard  v.  Lymun,  14  Pick.  268;  Kellogg  v. 
Frenchy  15  Gray  354;  Estabrook  v.  Boyle,  I  Allen  412; 
Gardner  v.  Gager,  1  Allen  502 ;  Hotchktss  v.  Shoe  &  Leather 
Bank,  21  WaU.  354. 

That  portion  of  the  charge  relating  to  the  fact  that  the 
defendants  lived  in  Orange  County  and  the  plaintiff  is 
located  in  a  neighboring  state  is  error.  The  court  had 
already  told  the  jury  that  circumstances  which  ought  to 
excite  the  suspicions  of  a  prudent  man  would  defeat 
recovery,  or  in  other  words,  that  such  circumstances  were 
evidence.  If  that  was  correct  it  was  error  to  allow  the 
jury  to  say  whether  a  certain  fact  was  a  circumstance,  for 
that  was  equivalent  to  allowing  them  to  say  whether  the 
fact  was  evidence.  The  jury  were  thus  permitted  to  pass 
upon  both  the  admissibility  and  weight  of  evidence.  Quinn 
V.  Halbert,  57  Vt.  178;  State  v.  Gaffney,  56  Vt.  451. 

N,  Z.  Boyden,  J,  D,  Demson  and  R,  M.  Harvey  for  the 
defendants. 

Thompson,  J.  The  plaintiff  claimed  to  recover  as  the 
bona  fide  purchaser  for  value  of  the  note  in  suit  before  it  was 
due. 

On  the  part  of  the  defendants,  the  evidence  tended  to 
show  that  as  between  the  original  parties  to  the  note,  it 
was  void  for  want  of  consideration  and  by  reason  of  the 
payee's  fraud  in  obtaining  it. 

In  its  opening,  the  plaintiff  introduced  evidence  tending  to 


Vt.]  LIMERICK  BANK    V.  ADAMS.  139 

shoTv  that  it  was  a  bona  fide  holder  of  the  note  for  value. 
The  law  presumed  this  without  other  evidence  than  the 
production  of  the  note  by  the  plaintiff,  the  contrary  not 
appearing.  The  case  standing  thus,  the  ordinary  course  of 
such  a  trial  was  not  thereby  changed,  nor  was  it  affected,  by 
the  fact  that  the  plaintiff  alleged  in  its  declaration  that  it 
gave  value  for  the  note.  Notwithstanding  this  aspect  of  the 
case,  when  the  plaintiff  rested  it  was  competent  for  the 
defendants  to  show  that  the  note  was  without  consideration 
and  void  for  fraud  as  between  the  original  parties,  and  their 
evidence  tending  to  show  such  to  be  the  fact  was  properly 
admitted  as  a  step  in  their  defence,  and  for  the  purpose  of 
casting  the  burden  upon  the  plaintiff  of  showing  that  it 
was  not  chargeable  with  knowledge  of  the  fraud,  if  the 
fraud  alleged  was  established.  Nor  were  the  defendants 
held  to  any  particular  line  of  proof  by  the  allegations  in 
their  notice,  for  under  the  general  issue  they  could  show 
that  the  note  was  void  for  the  causes  alleged,  and  that  the 
plaintiff  was  chargeable  with  notice  thereof  when  it 
purchased  it.  V.  S.  §  1150,  requiring  a  defence  to  be  set  forth 
by  way  of  plea  or  notice,  does  not  apply  where  the  defence  is 
of  such  a  character  as  to  show  that  no  cause  of  action  ever 
existed.     Gregory  v.  Tomlinson,  68  Vt.  413. 

From  the  evidence  of  the  defendants  it  appeared  that  H. 
P.  Reynolds,  the  payee  of  the  notes,  by  his  agent,  one 
Wolcott,  came  to  certain  of  the  defendants  with  a  horse, 
which  he  claimed  to  be  an  imported  German  coach  stallion, 
representing  to  them  that  he  was  organizing  a  stock 
company  to  which  to  sell  the  horse.  In  his  interviews  with 
such  of  the  defendants  as  he  saw,  he  was  accompanied  and 
assisted  by  one  Griswold,  who  lived  in  the  vicinity  of  and 
was  well  known  to  all  the  defendants.  Griswold  and 
Wolcott  represented,  in  substance,  that  in  order  to  make  a 
sale  of  the  horse,  thirty  good,  responsible  men  must  take 
shares  in  him  at  one  hundred  dollars  each — the  price  of  the 
horse  being  $3000 — and  that  all  of  the  thirty  must  sign  the 
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note,  and  that  unless  thirty  shares  were  so  taken  there  was 
to  be  no  sale.  Each  person  taking  stock  was  obliged  to 
sign  what  was  termed  a  **stock  book,"  which  was,  in 
substance,  an  agreement  to  take  said  shares  in  the  horse. 
After  several  signers  to  the  stock  book  had  been  procured, 
Wolcott  left,  and  one  Niece  and  one  Schoonmaker  appeared, 
who,  in  connection  with  Griswold,  went  on  with  the  work 
of  procuring  signers  to  the  stock  book  upon  representations 
substantially  similar  to  those  formerly  made  by  Wolcott 
and  Griswold.  Later,  Niece,  Schoonmaker  and  Griswold 
came  to  the  defendants  with  the  notes  in  question, 
representing  to  each  one,  in  substance,  that  all  of  the  thirty 
shares  had  been  taken  and  demanding  that  the  defendants 
sign  the  notes.  It  was  then  represented  to  them  that  the 
notes  were  not  to  be  valid  or  complete,  and  not  to  be 
considered  as  delivered,  until  thirty  financially  responsible 
men  had  signed  them,  and  until  a  meeting  of  all  the  signers 
thereto  should  be  had,  at  which  meeting  Niece  was  to  be 
present  with  the  notes  for  the  examination  and  approval  of 
all  the  signers,  and  a  company  was  to  be  organized,  and  the 
horse  turned  over  to  the  company.  Under  these  represen- 
tations and  conditions,  each  of  the  defendants  signed  the 
notes. 

The  evidence  of  the  defendants  tended  to  prove  the  falsity 
of  the  representations  made  to  them  by  the  alleged  agents 
of  Reynolds;  that  the  horse  was  never  delivered  to  the 
signers  of  the  notes;  that  there  was  never  any  valid 
organization  of  a  stock  company ;  that  the  notes  were  not 
signed  by  more  than  twenty  persons,  and  not  all  of  these 
were  financially  responsible,  and  that  certain  other  details 
which  had  been  agreed  to  be  consummated  before  the  notes 
should  become  valid  and  binding,  had  never  been 
consummated.  The  notes  on  their  face  indicated  a  joint 
and  several  liability  for  the  full  amount. 

Against  the  exception  of  the  plaintifi,  J.  B.  Adams,  one  of 
the  defendants,  was  permitted  to  testify  that  at  the  time  he 
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signed  the  notes  his  total  liability  thereon  was  represented 
to  him  by  the  agents  of  Reynolds  to  be  only  $100.  One 
Luke  Parish  was  improved  as  a  witness  by  the  defendants. 
It  appeared  that  he  had  signed  the  stock  book,  but  not  the 
note,  and  was  not  a  defendant.  The  defendants'  counsel 
offered  to  show  by  him  the  representations  made  to  him  by 
Niece,  when  the  latter  presented  him  the  notes  to  sign,  as  to 
the  necessity  of  all  signing  in  order  to  make  the  notes  valid. 
While  testifying  with  respect  to  the  subject  matter  of  this 
offer,  the  witness  was  asked,  "In  the  course  of  the 
conversation,  did  he.  Niece,  tell  you  anything  about 
whether  there  was  any  necessity  of  all  signing?*'  to 
which  the  witness  answered,  **He  said  they  were  all  going 
to  sign,  and  if  I  didn't  sign  he  should  sue  me  right  away." 
To  this  answer,  the  plaintiff  excepted.  The  testimony  of  the 
witnesses  Adams  and  Parish  was  admissible  to  show  the 
manner  in  which  Reynolds,  the  payee  of  the  note,  by  his 
agents,  operated  the  scheme  to  secure  the  signers  to  the 
note.  What  Parish  said  about  being  threatened  with  a 
suit  if  he  did  not  sign  the  note,  when  told  that  all  were 
going  to  sign  it,  was  an  inseparable  part  of  the  conversation 
and  for  that  reason  admissible ;  but  it  also  tended  to  show 
the  emphasis  put  upon  all  signing  the  note,  as  claimed  by 
the  defendants. 

Defendant  Folsom  was  a  competent  witness  for  the  other 
defendants  to  show  that  he  was  financially  irresponsible 
when  he  signed  the  notes.  It  is  not  necessary  to  decide 
whether,  if  financially  irresponsible,  it  could  avail  him  by 
way  of  defence.  If  admissible  for  any  purpose,  plaintiff's 
exception  cannot  avail  it,  as  it  does  not  appear  that  the 
court  was  requested  to  limit  its  application,  nor  does  it 
appear  that  it  was  not  admitted  in  support  of  the  defence 
set  up  by  his  co-defendants,  and  so  limited  in  its 
application. 

The  county  court  properly  excluded  the  plaintiff's  offer  to 
show  that  before  the  purchase  of  the  note  in  suit,  it  bought 
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of  Reynolds  similar  notes  signed  wholly  by  people  of  the 
town  in  which  the  plaintiff  bank  is  located,  and  that  the 
signers  of  these  notes  knew  that  the  plaintiff  was  the  holder 
and  owner  thereof  before  this  suit  was  brought. 

The  evidence  offered  raised  an  immaterial  issue.  It  had  no 
bearing  upon  the  question  whether  in  the  transaction  in 
which  the  plaintiff  bought  the  notes  in  controversy,  it  was 
a  bona  fide  purchaser  for  value.  That  on  another  occasion, 
in  the  purchase  of  other  notes,  it  had  been  such  a  purchaser, 
had  no  tendency  to  prove  that  it  was  so  in  respect  to  the 
note  in  suit. 

There  seems  to  have  been  no  question  made  on  trial  but 
that  the  note  in  suit  was  without  consideration,  and 
procured  by  fraud  on  the  part  of  the  payee.  Fraud  and 
want  of  consideration  being  shown,  the  burden  was  cast 
upon  the  plaintiff  to  show  that  it  was  a  bona  fide  holder  for 
value.  Clough  v.  Patrick,  37  Vt.  421 ;  Blaney  v.  Pelion,  60 
Vt.  275;  Stevenson  v.  Gunning* s  Est.,  64  Vt.  601.  This 
burden  was  not  changed  by  the  pleadings  nor  by  the 
plaintiff's  case  as  made  in  its  opening. 

In  its  charge  to  the  jury,  the  court  defined  a  bona  fide 
holder  for  value  to  be  a  holder  of  negotiable  paper  who 
takes  it  before  maturity  for  a  valuable  consideration  in  the 
usual  course  of  business  without  knowledge  of  facts  which 
impeach  its  validity  as  between  the  antecedent  parties,  and 
without  knowledge  of  facts  or  circumstances  that  would 
lead  a  careful  and  prudent  man  to  suspect  that  the  paper 
was  invalid  as  between  antecedent  parties.  To  the  words 
in  this  definition  **and  without  knowledge  of  facts  or 
circumstances  that  would  lead  a  careful  and  prudent  man 
to  suspect  that  the  paper  was  invalid  as  between  antecedent 
parties,"  the  plaintiff  excepted.  The  charge  correctly  stated 
the  law  of  this  State  on  this  subject.  Roth  v.  Colvtn,  32  Vt. 
125;  Gould  v.  Stevens,  43  Vt.  125;  Savings  Bank  v. 
National  Bank  of  St.  Johnsbury,  53  Vt.  82;  Hill  y.  Murray, 
56  Vt.  177;  Bromley  v.  Hawley,  60  Vt.  46.     We  are  now 
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asked  to  overrule  the  decisions  of  this  court  on  this  subject. 
The  question  was  fully  considered  in  Roth  v.  Colvtn^  supra. 
After  carefully  considering  the  cases  holding  the  contrary 
doctrine,  the  court  then  said  in  regard  to  the  rule  then 
adopted:  **In  our  judgment,  the  doctrine  is  best  sustained 
by  authority,  but  if  the  question  were  wholly  new,  and  we 
were  called  upon  to  establish  a  rule  for  the  first  time,  we 
should  feel  no  hesitation  in  saying  that  such  should  be  the 
rule  to  govern  the  purchase  and  transfer  of  negotiable 
securities.'*    This  court  still  adheres  to  the  same  view. 

In  the  course  of  its  charge,  the  county  court  said : 

"It  is  claimed  by  the  defendants  that  the  circumstance 
that  these  defendants  live  here  in  Orange  county,  and  that 
this  plaintiff  bank  was  located  in  a  neighboring  state,  is  a 
circumstance  which  should  be  considered;  that  it  is  a 
circumstance  that  should  put  a  reasonable  man  upon 
inquiry.  The  weight  to  be  given  this  circumstance,  if  a 
circumstance,  is  all  for  you,  and  it  is  for  you  to  say  whether 
it  is  a  circumstance  that  would  lead  a  careful  and  prudent 
man  to  suspect  that  there  was  anything  wrong  about  this 
note."    To  this,  the  plaintiff  excepted. 

There  was  no  error  in  permitting  the-  jury  to  consider  this 
circumstance  as  bearing  upon  the  question  of  whether  the 
plaintiff  was  chargeable  with  notice  of  the  fraud,  as  it  bore 
with  other  evidence  of  the  same  tendency  directly  upon  that 
question. 

The  evidence  tended  to  show  that  such  facts  and 
circumstances  were  brought  to  the  knowledge  of  the 
plaintiff  in  respect  to  the  note  before  its  purchase  as  to  put 
it  upon  its  inquiry  in  regard  to  its  validity,  and  to  lead  it  as 
a  careful  and  prudent  man  to  suspect  that  the  paper  was 
invalid  as  between  antecedent  parties.  Hence,  the  court 
below  properly  denied  the  plaintiff's  motion  to  direct  a 
verdict  in  its  favor. 

"The  question  whether  the  holder  of  current  negotiable 
paper  has   taken   it  with   or   without   notice   of   defence 
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between  prior  parties,  whether  he  has  exercised  good  faith 
in  the  transaction  or  has  been  guilty  of  negligence  or  want 
of  proper  caution,  are  always  questions  of  fact  to  be 
submitted  to  and  determined  by  the  jury.  All  the  circum- 
stances attending  the  transaction,  the  condition  of  the 
several  other  parties,  and  all  other  facts  that  bear  upon 
such  an  issue,  are  only  evidence  for  the  jury  to  weigh  in 
deciding  it."    Roth  v.  Colmn,  32  Vt.  125. 

Judgment  affirmed. 


Harry  M.  Bates  vs,  Oliver  J.  Cain's  Estate. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Rowell,  Munson,  Start  and  Thompson,  JJ. 

Possession  of  Note  as  Evidence  of  Payment^Note  Given  to  Establish  a 

False  Defense  in  a  Criminal  Prosecution. 

The  mere  production  by  the  plaintiff  of  a  note  executed  by  himself  and  the 
defendant  as  co-makers,  and  cancelled  by  the  stamp  of  a  bank,  is  not, 
cvtnpritna  facie y  sufficient  to  entitle  the  plaintiff  to  recover  contribution 
of  the  defendant. 

Mills  V.  Hyde,  19  Vt.  59,  followed. 

The  plaintiff  and  intestate  were  in  fact  joint  owners  of  certain  real  estate 
the  title  to  which  was  held  by  the  plaintiff.  The  plaintiff  was  prosecuted 
for  permitting  the  property  to  be  used  as  a  place  of  resort  in  connection 
with  the  unlawful  sale  of  intoxicating  liquors,  and  defended  on  the  false 
ground  that  he  held  the  title  only  as  mortgagee  of  the  intestate.  Solely 
to  give  color  to  this  defense  the  plaintiff  conveyed  the  premises  to  the 
intestate,  and  the  intestate  gave  the  plaintiff  the  note  now  in  suit  with 
a  mortgage  upon  the  property  to  secure  it.  Heldy  that  these  fiiicts 
justified  the  finding  of  the  referee  that  the  note  was  given  solely  to 
establish  a  £alse  defense  in  a  criminal  prosecution,  and  that  there 
could  be  no  ncovery  upon  the  note. 

Appeal  from   Probate.     Assumpsit.    Heard  upon  the 
report  of  a  referee  at  the  March   Terra,    1897,    Rutland 
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Count3\    Tyler^  J.,  presiding.    Judgment  for  the  defendant. 
The  plaintiff  excepted. 

Joel  C,  Baker  for  the  plaintiff. 

P,  M.  Meldon  and  C,  A,  Prouty  for  the  defendant. 

MuNSON,  J.  The  plaintiff  claims  to  recover  one-half  the 
amount  of  a  promissory  note,  executed  by  himself  and  the 
intestate,  canceled  by  the  stamp  of  a  bank,  and  produced 
by  him  on  the  trial  without  other  evidence  as  to  the  fact  or 
manner  of  payment.  It  is  said  in  II.  Greenleaf  on  Evidence, 
§  527,  that  the  possession  of  a  security  by  the  debtor,  after 
the  day  of  payment,  is  prima  facie  evidence  that  he  has 
paid  it.  It  is  said  in  a  note,  however,  upon  the  authority  of 
Heald\,  Davis,  11  Cush.  319,  that  this  rule  does  not  apply 
to  a  possession  hy  one  of  two  joint  promissors  in  an  action 
brought  by  him  to  recover  of  his  co-promissor  one-half 
of  the  amount  of  such  security.  In  Chandler  v.  Davis, 
47  N.  H.  463,  the  reasoning  of  the  Massachusetts  decision 
was  rejected  as  unsatisfactory,  and  a  contrary  conclusion 
was  reached,  which  is  probably  sustained  by  the  weight  of 
authority.  But  the  rule  of  the  Massachusetts  decision  was 
announced  in  this  State  in  the  earlier  case  of  Mills  v.  Hyde, 
19  Yt.  59;  and  while  there  were  facts  in  that  case  which 
might  serve  to  distinguish  it  from  the  one  at  bar,  we  are 
inclined  to  adhere  to  the  reasoning  then  adopted  by  our 
court.  The  suit  referred  to  was  between  co-promissors,  and 
the  court  said:  **If  the  notes  were  not  destroyed  at  the 
time  they  were  taken  up,  they  must  necessarily  have  passed 
into  the  hands  of  some  one,  and  it  is  not  seen  why  the 
possession  of  them  by  the  plaintiff  is  not  as  consistent  with 
the  supposition  that  the  payment  was  made  jointly  by  the 
plaintiff  and  defendant,  as  with  the  idea  that  it  was  made 
solely  by  the  plaintiff."  We  hold  that  the  mere  production  of 
this  note  by  the  plaintiff  is  not  sufficient  to  entitle  him  to 
contribution. 

70 
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The  plaintiff  also  claims  to  recover  on  a  note  given  him 
by  the  intestate.  In  1883  the  plaintiff  and  the  intestate 
joined  in  the  purchase  of  a  certain  building,  the  title  to 
which  was  passed  to  the  plaintiff,  and  remained  in  him  until 
the  transfer  hereafter  stated.  On  the  twentieth  day  of 
April,  1889,  the  plaintiff  was  complained  of  for  permitting 
this  building  to  be  used  as  a  place  of  resort  in  connection 
with  the  unlawful  sale  of  intoxicating  liquor.  On  the 
twenty-fourth  of  April,  and  while  this  prosecution  was 
pending,  the  plain  tiflT  conveyed  the  title  of  the  building  to  the 
intestate ;  and  on  the  following  day  the  intestate  mortgaged 
the  property  to  the  plaintiff  to  secure  his  note  of  the  same 
date,  which  is  the  one  in  question.  The  plaintiff  was  after- 
wards tried  upon  an  agreed  statement  of  facts,  which 
declared  that  the  plaintiff  was  interested  in  said  property 
only  as  a  mortgagee,  and  that  his  previous  deed,  although 
absolute  in  form,  was  held  merely  as  security.  The  referee 
finds  that  this  statement  was  false,  that  the  plaintiff  and 
the  intestate  were  and  had  been  joint  owners  of  the  prop- 
erty, and  that  both  understood  the  nature  of  the  defence 
presented  by  such  agreed  statement.  The  referee  further 
finds'  that  the  note  was  given  solely  for  the  purpose  of 
establishing  a  false  defence  in  the  criminal  prosecution,  if  the 
matters  above  stated  have  any  legal  tendency  to  establish 
that  fact.  We  think  it  is  clear  that  they  have.  The  prose- 
cution then  pending  against  the  plaintiff  was  based  upon  his 
ownership  of  the  property.  The  plaintiff  and  the  intestate 
executed  papers  which  relieved  the  plaintiff  from  the  appear- 
ance of  ownership,  and  this  arrangement  was  made  the 
basis  of  a  false  statement  of  facts  which,  to  the  knowledge 
of  both,  was  interposed  as  a  defense  in  such  prosecution. 
The  falsity  of  the  statement  as  to  the  ownership  of  the 
property  bore  upon  the  character  of  the  entire  transaction, 
and  afforded  a  sufficient  basis  for  the  referee's  conditional 
finding.  With  that  finding  sustained,  there  can  be  no 
recovery  upon  the  note.    The  law  will  not  give  the  payee 
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judgment  upon  a  note  executed  solely  for  the  purpose  of 
establishing  a  false  defense  in  a  criminal  prosecution. 
MtUer  Y.  Lamery,  62  Vt,  116. 

Judgment  affirmed. 


In  re  George  Varnum. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Rowbll,  Ttlbr  and  Thompson,  JJ. 

Who  May  Appeal  from  Appointment  of  Guardian. 

The  wife  of  a  person  adjudged  insane  and  incapable  of  taking  care  of  him- 
self and  his  estate,  is  not  entitled  to  an  appeal  from  snch  adjudication. 

V.  S.  2584,  conferring  the  right  of  appeal  upon  "a  person  interested  in  an 

order,  sentence  or  denial   of   a  probate  court except  as 

otherwise  provided  bj  law,"  relates  to  decrees  made  during  the  settle- 
ment of  decedents'  estates,  and  not  to  the  appointment  of  guardians, 
as  to  which  it  is  ''otherwise  provided  bj  law,"  namely,  V.  S.  2754,  that 
the  party  proceeded  against  may  appeal.  The  express  grant  of  Ijie 
right  to  him  excludes  the  inference  that  it  belongs  to  every  person 
interested. 

Nimblet  v.  Chaffee,  24  Vt.  628,  adhered  to. 

A^^i&AL,  FROM  Probate.  Heard  on  petition  to  dismiss 
the  appeal  at  the  May  Term,  1897,  Windsor  County, 
Slart^  J.,  presiding.  The  motion  was  denied.  The  petitioner 
excepted. 

Hunion  6f  Siuhney  for  the  petitioner. 

Warren  C,  French  for  the  appellant. 

Ross,  C.  J.  The  only  question  for  consideration  is :  Has 
the  wife  of  a  person,  adjudged  insane  and  incapable  of 
taking  care  of  himself  and  his  estate,  the  right  of  appeal 
from  such  adjudication  ? 
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The  right  of  appeal  is  conferred  by  statute.  The  appellant 
claims  the  right  under  V.  S.  2584  reading:  "A  person 
interested  in  an  order,  sentence,  decree  or  denial  of  a  probate 
court  who  considers  himself  aggrieved  thereby  may,  except 
as  otherwise  provided  by  law,  appeal  therefrom."  She 
•contends  that  she  is  interested  in,  whether  any  person  shall 
be  appointed  guardian  of  her  husband,  and,  if  any  one,  in 
the  selection  of  the  person  to  be  appointed ;  because  by  V.  S, 
2760,  such  guardian  is  given  the  possession  and  manage- 
ment not  only  of  the  person  but  of  the  estate  of  his  ward, 
and  the  care  and  custody  of  such  members  of  his  family  as 
are  dependent  upon  him  for.  support,  education,  or  employ- 
ment. She  contends  that  she  is  interested  in  \^hether  her 
husband  shall  have  his  liberty  to  care  for  and  support  her, 
rather  than  such  a  person  as  the  probate  court  may  select 
as  guardian  of  him  and  his  estate.  If  this  section  in  regard 
to  appeals  from  decrees  of  the  probate  court,  is  applicable 
to  this  class  of  cases,  we  entertain  no  doubt  but  she  is  so 
interested  in  the  adjudication  of  the  probate  court  appoint- 
ing a  guardian  over  her  husband,  as  entitles  her  to  it.  This 
section  of  the  statute,  from  1797  to  the  present,  has  been 
connected  with,  and  related  to,  decrees  of  the  probate  court 
made  during  the  settlement  of  estates  of  deceased  persons. 
1  Tolman'sSt.  151,  Sec.  78;  R.  S.  251,  Sec.  28;  Com.  St. 
324,  Sec.  28;  Com.  St.  374,  Sec.  30;  V.  S.  2584. 

The  subject  of  appointment  of  guardians,  especially  of 
nan  compos  and  insane  persons,  has  always  been  treated, 
in  the  statute,  as  an  independent  and  separate  matter,  and 
the  right  of  appeal  has  been  given  only  to  the  person 
proceeded  against,  so  far  as  it  has  been  conferred  by  statute 
in  regard  to  this  subject.  Tolman's  St,  pp.  390  and  401 
etsequens\  R.  St.  342,  §  54;  Com.  St. 418,  §  67;  Gen. St. 486, 
§  63;  V.  S.  2754  and  2825.  Under  the  earlier  statutes  the 
inquisition  was  not  made  by  the  probate  court,  but  by  two 
justices  of  the  peace,  on  whose  report  the  probate  court 
appointed  or  denied  the  appointment  of  a  guardian.      By 
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the  later  statutes  the  inquisition  is  made  directly  by  the 
probate  court.  This  change  in  the  manner  of  making  the 
inquisition  has  not  been  accompanied  by  any  change  in  the 
statute  in  regard  to  appeals  from  the  adjudication  of  the 
court.  The  proceeding  is  allowed  to  be  instituted  by  a 
friend  or  town  officer  who,  as  a  rule,  has  no  such  interest  in 
the  adjudication,  either  in  favor  or  against  the  application, 
as  would  entitle  him  to  the  right  of  appeal  under  V.  S.  2584. 
The  interest  must  be  one- that  will,  or  may,  be  affected  by 
the  decree,  to  entitle  the  one  having  it  to  an  appeal.  Wood- 
ward V.  Spear ^  10  Vt.  420.  Hemmenway  v.  Corey,  16  Vt. 
225. 

In  Ntmblet  v.  Chaffee,  24  Vt.  628,  this  court  held  that  the 
appeal  in  this  class  of  cases  was  within  the  exception 
named  in  V.  S.  2584,  or  was  '*otherwise  provided  by  law.'* 
In  that  decision  the  court  held,  that  by  giving,  in  terms, 
an  appeal  to  the  person  being  proceeded  against,  the  statute 
impliedly  denied  an  appeal  to  all  others  in  any  way 
connected  with  this  class  of  proceedings.  That  decision  has 
long  stood  as  an  expression  of  the  law  relating  to  such 
appeals,  and  should  be  enlarged,  if  required,  by  an  act  of 
the  legislature,  and  not  by  a  decision  of  this  court. 

Judgment  reversed,  motion  sustained  and  appeal 
dismissed.  Judgment  to  be  certified  to  the 
probate  court. 
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Frederick  J.  Dieter,  admr.,  vs.  Jambs  C.  Shafter,  et  als. 

October  Term,  1897. 

Present :   Ross,  C.  J.,  Tapt,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Construction  of  fVill, 

The  testator's  relatives  were  a  mother,  a  sister,  that  sister's  son  and  the 
children  of  a  deceased  sister.  He  bequeathed  to  a  friend  one-third  of  the 
net  income  of  his  estate  dating  life,  and  to  his  mother  the  remaining 
two-thirds.  Upon  the  death  of  both  he  bequeathed  a  portion  of  the  net 
income  to  his  sister  during  life  and  the  remaining  portion  to  her  son, 
and  npon  the  sister's  death  bequeathed  the  whole  income  to  her  son,  but 
provided  for  only  a  limited  annuity  to  the  son  in  case  he  should  prove 
indolent  or  intemperate,  and  provided  further  that  "where  the  bequests 
aforesaid  cease  to  become  due^  or  any  portion  of  them,  or  either  of  them, 
they,  with  all  interest  then  due,  shall  be  divided  among  the  surviving 
heirs  of"  the  testator's  father  and  mother.  Following  immediately  the 
bequests  of  income,  the  will  stated  that  the  testator  would  have  been 
pleased  to  have  made  the  children  of  his  deceased  sister  beneficiaries  of 
his  estate,  but  for  their  greater  wealth  and  his  own  recent  losses.  Held, 
that  the  exclusion  referred  to  the  income  only,  and  that  upon  the  cessa- 
tion of  the  annuities  the  corpus  of  the  estate  must  be  divided  among  all 
the  heirs  of  the  testator's  parents,  including  the  children  of  the  deceased 
sister. 

Appeal  from  the  court  of  chancery.  Heard  upon  bill  and 
answer  .at  the  March  Term,  1897,  Washington  County, 
before  Rowell^  Chancellor.  Decree  for  the  orator.  The 
defendants  appealed. 

The  case  is  stated  in  the  opinion  and  in  the  decretal  order 
of  the  court  of  chancery,  the  substantial  part  of  which  was 
as  follows : 

"The  question  is  as  to  the  construction  of  the  testator's 
will.  By  it  he  gives  to  E.  P.  Jewett  and  Julia  Clark,  mother 
of  the  testator,  for  life,  one-third  and  two-thirds,  respec- 
tively, of  the  net  income  of  his  estate,  and  the  whole  income 
thereof  to  his  mother  for  life,  in  the  event  of  Jewett 's  death. 

He  gives   to   his   sister,  Emma  G.  Dieter,  the  orator's 
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mother,  on  the  death  of  both  Jewett  and  Mrs.  Clark,  a  life 
annuity  of  $365,  to  be  paid  to  her  from  the  net  income  of 
his  estate ;  and  to  the  orator,  his  nephew,  in  the  event  afore- 
said, he  gives  the  remainder  of  said  income,  provided  he 
leads  a  temperate  and  an  industrious  life,  fr^e  from  the  use 
of  intoxicating:  liquors  and  tobacco  in  any  form  or  manner, 
to  be  paid  to  him  yearly  for  life,  and  in  case  of  the  death  of 
the  orator's  mother,  he  gives  to  him  her  annuity. 

But  if  the  orator  leads  an  indolent  and  a  drunkard's  life, 
then  and  in  that  case  he  gives  to  him  only  $375  annually 
during  life,  to  be  paid  out  for  him  by  the  executors  from 
time  to  time  for  board,  clothing,  sickness,  and  his  use  and 
benefit,  as  they  think  he  needs  it ;  and  in  addition  thereto  he 
reserves  a  farther  yearly  sum  of  $225,  and  interest,  to  be 
held  by  his  executors,  to  pay  the  orator's  absolute  necessi- 
ties aforesaid  in  excess  of  said  annuity  of  $375. 

The  testator  says  it  would  please  him  to  make  his  brother- 
in-law,  James  Shafter,  whom  he  loves  and  honors,  the 
former  husband  of  his  dead  sister  Julia,  and  his  family, 
beneficiaries  of  his  estate,  if  it  were  not  for  their  greater 
uvealth  and  his  recent  loss  by  fire  and  sickness. 

The  last  provision  of  his  will  is  that  'when  the  bequests 
aforesaid  cease  to  become  due,  or  any  portion  of  them,  or 
either  of  them,  they,  with  all  interest  then  due,  shall  be 
divided  among  the  surviving  heirs  of  Chester  Hubbard  and 
Julia  Clark.' 

Chester  Hubbard  was  the  husband  of  the  said  Julia  Clark, 
and  the  father  of  the  testator,  of  Mrs.  Dieter,  who  alone  of 
her  father's  family  survived  the  testator,  and  of  Mrs. 
Shafter,  and  the  said  Julia  was  their  mother,  and  the 
defendants  are  the  children  and  sole  heirs  of  Mrs.  Sljafter, 
and  the  orator  is  the  sole  heir  of  his  mother,  who  is  dead. 

On  November  11, 1887,  the  orator  conveyed  to  his  mother 
all  his  interest  in  the  income  and  property  of  the  estate 
under  the  will,  and  she  thereafter,  as  long  as  she  lived,  had 
and  received  to  her  own  use  the  income  that  the  will  gave  to 
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him;  and  the  bill  alleges  that  upon  the  receipt  of  such 
conveyance  she  became  and  was  entitled  to  have  the  corpus 
of  the  property  of  the  estate  decreed  to  her ;  and  she  being 
dead,  and  all  the  specific  legacies  terminated  in  one  way  and 
another,  and  the  debts  paid,  the  orator  claims  that  he  is 
equally  entitled,  by  inheritance  from  her. 

The  defendants  deny  this,  and  say  that  the  orator's 
mother  did  not  become  thus  entitled  by  virtue  of  his  convey- 
ance to  her  nor  otherwise;  for  that  the  orator's  rights 
under  the  will  were  and  are  subject  to  a  contingency  that 
may  happen  at  any  time  during  his  life,  and  that  therefore 
he  could  not  convey  an  absolute  title  to  her,  but  that  she 
took  as  he  held,  and  not  otherwise;  that  the  provisions  of 
the  will  for  the  benefit  of  the  orator  constitute  a  trust,  as 
continuous  as  the  life  of  the  orator,  which  it  is  the  dutv  of 
the  administrator  as  such  to  administer.  They  further  say 
that  under  the  last  provision  of  the  will  there  could  nor  can 
be  no  failure  of  bequests  except  upon  the  happening  of  the 
contingency,  that  hedges  about  the  bequest  to  the  orator  or 
upon  his  death,  his  mother  surviving,  and  that  therefore,  as 
long  as  the  orator,  either  in  his  own  right  or  as  heir  of  his 
mother,  continues  to  receive  the  income  of  the  estate  under 
the  wilj,  subject  to  the  contingency  therein,  distribution 
cannot  be  made.  They  further  say  that  that  portion  of  the 
will  in  which  the  testator  assigned  reasons  for  not  giving 
to  Shafter  aud  his  family,  does  not  exclude  the  defendants 
from  sharing  in  the  corpus,  but  only  in  the  income  of  the 
estate. 

But  it  is  considered,  adjudged,  and  decreed,  that  it  was 
the  intention  of  the  testator  to  exclude  the  defendants, 
not  only  from  participating  in  the  income  of  his  estate,  but 
from  sharing  in  the  corpus  thereof  as  well,  and  that,  there- 
fore, they  take  nothing  under  the  will. 

It  is  further  considered,  adjudged,  and  decreed,  that  Mrs. 
Dieter,  the  orator's  mother,  took  the  entire  estate  in  fee 
under  the  will  \srhen  the  orator  conveyed  his  life  interest 
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therein  to  her,  if  not  before,  and  she  being  dead,  that  the 
orator  takes  the  estate  from  her,  and  is  now  the  sole  and 
absolute  owner  thereof." 

S,  C,  Shurileff  for  the  orator. 

George  IV.  Wing  for  the  defendants. 

Taft,  J.  We  are  required  to  construe  the  will  of  Timothy 
J.  Hubbard.  The  testator  distributes  the  income  of  his 
estate,  by  way  of  annuities,  to  Elisha  P.  Jewett,  Julia 
Clark,  Emma  G.  Dieter,  and  Freddie  J.  Dieter,  during  their 
lives,  and  states  as  a  reason  why  he  does  not  make  his 
brother-in-law,  Shafter,  and  his  family,  beneficiaries  of  his 
estate,  the  greater  wealth  of  Shafter  and  his  family,  and^his, 
the  testator's  reduced  estate,  by  reason  of  loss  by  fire  and 
sickness.  He  then  gives  his  executors  five  thousand  dollars 
for  certain  specified  purposes  such  as  he  might  thereafter 
designate  by  memoranda  and  empowers  them  to*sell  any 
portion  of  his  real  estate,  and  in  the  next  succeeding|Tclause 
appoints  the  executors  of  the  will.  Then  follows  a  clause 
which  provides  that  when  *'the  bequests  aforesaid  cease  to 
become  due,  or  any  portion  of  them,  or  either  of  them,  they, 
with  all  interest  then  due,  shall  be  divided  among  the  sur- 
viving heirs  of  Chester  Hubbard  and  Julia  Clark  aforesaid." 

The  question  is,  whether  the  testator  excludes  the  defend- 
ants, the  Shafker  children,  from  sharing  in  the  corpus  of  the 
estate.  Precedents  are  of  little  aid  in  the  construction  of 
wills,  so  seldom  two  are  found  with  like  terms. 

There  are  eleven  clauses  in  the  will  besides  the  formal 
beginning  and  ending.  The  first  directs  the  payment  of  his 
debts  and  funeral  charges ;  the  next  five  direct  the  division 
of  the  income  of  his  estate  among  the  persons  above  named, 
during  their  lives,  and  in  juxtaposition  therewith,  the 
clause  stating  the  reason  why  he  does  not  make  the  Shafter 
family  beneficiaries  of  his  estate.  In  these  clauses,  to  this 
point  in  the  will,  he  disposes  of  the  income  of  his  estate  and 
nothing  save  the  income.    He  then  gives  his  executors  five 
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thousand  dollars,  to  be  disposed  of  as  be  might  by  memo- 
randa direct,  and  empowers  them  to  sell  his  real  estate,  if  in 
their  judgment  they  deemed  it  for  the  interest  of  the  estate. 
Then  follows  the  appointment  of  his  executors,  which  fre- 
quently is  the  last  item  in  a  will,  and  concludes  by  giving  the 
estate,  after  the  annuities  have  all  ceased,  to  the  heirs  of  his 
parents,  Chester  Hubbard  and  Julia  Clark ,  By  the  term  bene- 
ficiaries, the  testator  meant  the  persons  who  took  the  use  and 
benefit  of  his  estate  by  way  of  annuities.  He  did  not  intend 
to  exclude  the  heirs  of  his  sister  Julia  from  sharing  in  the 
estate  after  the  death  of  all  the  annuitants.  The  testator 
did  not  intend  the  distribution  of  his  estate  until  after  the 
death  of  all  the  annuitants,  and  he  expected,  one  would  infer 
from  the  terms  of  the  will,  that  Freddie  would  outlive  the 
other  annuitants.  If  Freddie  died  without  issue,  the 
Shafter  children  would  be  the  only  surviving  heirs  of  the 
testator's  parents.  Had  the  testator  intended  to  exclude 
them  from  sharing  in  the  corpus  of  his  estate  he  would 
naturally  have  left  the  residue  of  his  estate  to  the  heirs  of 
his  sister,  Mrs.  Dieter,  instead  of  the  heirs  of  his  parents, 
for  the  only  heirs  of  his  parents  would  be  her  issue  and  the 
Shafter  children.  The  decree  that  Mrs.  IMeter  took  the 
orator's  interest  in  the  estate  when  he  conveyed  his  life  interest 
therein  to  her,  if  not  before,  was  correct,  but  that  part  of 
the  decree  which  excluded  the  defendants  from  sharing  in 
the  corpus  of  the  estate  was  erroneous  and  must  be  reversed. 

Decree  reversed  and  cause  remanded. 
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In  re  Edmund  McCabe. 

October  Term,  1897. 

Present :    Ross,  C.  J.,  Rowbll,  Tylbr,  and  Thompson,  JJ. 

Evidence^ Non-expert  Witness — Cross  Examination^ Argument. 

A  non-expert  witness  who  merely  gives  his  opinion  that  the  petitionee  is  of 
nnsound  naijul,  based  npon  his  familiar  acquaintance  with  him,  is  not 
entitled  to  state  that  the  witness's  father  suffered  for  many  years  from 
paresis,  that  the  witness  observed  the  progress  of  that  disease  and  has 
observed  the  same  manifestations  in  the  petitionee. 

When  a  non-expert  witness  states  that  he  has  no  reason  to  suspect,  from 
anything  that  he  has  seen  or  heard,  that  the  petitionee  is  not  of  sound 
mind,  it  is  to  be  understood,  especially  in  support  of  the  ruling  below, 
that  he  refers  to  what  he  has  seen  of  and  heard  from  the  petitionee 
himself  and  not  to  hearsay.  Consequently,  the  cross-examiner  is  not 
entitled  to  ask  him  if  he  has  not  heard  that  the  petitionee  has  had  a 
shock. 

It  is  no  ground  of  exception  that  an  argument  is  unsound.  Counsel 
should  be  limited  to  a  temperate  discussion  of  the  issues  involved,  but 
are  entitled  to  such  latitude  as  will  permit  them  ftdly  and  fairly  to  dis- 
cuss the  testimony  from  any  standpoint  which  it  tends  to  support. 

Appeal  from  Probate.  Petition  for  appointment  of  a 
guardian  unto  Edmund  McCabe  on  the  ground  of  insanity 
and  incapacity.  Trial  by  jury  at  the  May  Term,  1897, 
Windsor  County,  Starts  J.,  presiding.  Verdict  and  judgment 
for  the  petitionee.    The  petitioners  excepted. 

William  E,  Johnson  for  the  petitioners. 

Ennght  &  Blanchard  and  Hunion  &  Shckney  for  the 
petitionee. 

Thompson,  J.  The  evidence  of  William  S.  Dewey,  a 
witness  in  behalf  of  the  petitioners,  tended  to  show  that  he 
had  known  the  petitionee  intimately  for  about  forty  years ; 
that  for  about  seventeen  years  of  that  time,  the  petitionee 
had  worked  at  Dewey's  Mills,  where  the  witness  lived,  and 
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since  that  time  he  had  seen  him  frequently,  and  that  in  his 
opinion  be  was  not  of  sound  mind ;  and  that  he  had  noticed 
a  great  change  in  him  within  the  last  two  years. 

The  petitioners  offered  to  show  by  this  witness  that  for 
many  years  his  father  suffered  with  paresis,  that  he  lived 
with  him  and  had  opportunity  for  observation  of  the  mani- 
festations  and  progress  of  that  disease,  and  that  he  had 
observed  the  same  manifestations  in  Mr.  McCabe,  the 
petitionee. 

The  evidence  offered  was  excluded.  Before  making  this 
ruling,  the  court  below  had  inquired  of  the  petitioner's 
counsel  whether  he  expected  to  offer  this  witness  as  an 
expert,  or  have  him  do  any  more  than  give  an  opinion  on 
the  facts  stated  by  him,  and  was  informed  by  counsel  that 
he  did  not  expect  to  offer  him  as  an  expert. 

It  is  contended  by  the  petitionee  that  the  petitioners  took 
no  exception  to  the  exclusion  of  the  evidence  offered.  Giving 
the  exception  the  most  favorable  construction  for  the 
petitioners,  and  assuming  that  the  exception  covered  the 
offer,  there  was  no  error  in  its  exclusion.  The  proposal  to 
show  that  the  father  of  the  witness  suffered  with  paresis  for 
many  years,  and  from  which  he  finally  died,  presented  an 
immaterial  and  collateral  issue.  If  evidence  tending  to 
support  this  offer  had  been  admitted,  it  opened  the  door  for 
the  admission  of  evidence  on  the  part  of  the  petitionee  to 
show  that  the  disease  from  which  the  father  of  the  witness 
suffered  was  not  paresis.  If  issues  of  this  kind  could  be 
raised  on  the  trial  of  cases,  there  would  be  no  end  to  the 
length  to  which  they  might  be  extended,  nor  limit  to  the 
scope  of  the  various  fields  of  investigation  upon  which 
either  party  might  enter.  Such  a  course  would  tend  to 
defeat  rather  than  promote  justice.  Weeks  v.  Lyndon,  54 
Yt.  638;  Foster's  Exrs,  v.  Dtckerson,  64  Yt.  248.  The 
circumstances  under  which,  and  the  extent  to  which  a  non- 
expert witness  may  give  his  opinion  in  respect  to  the  sanity 
or  insanity  of  a  person  was  so  fully  considered  in  Foster's 
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Exrs,  Y.  Dtckerson^  64  Vt.  244,  that  there  is  now  no  occasion 
for  further  discussion  of  the  subject,  as  we  adhere  to  the 
role  there  stated.  The  court  permitted  the  witness  to 
testify  to  the  extent  permissible  under  that  rule. 

The  testimony  of  Alfred  E.  Watson,  a  non-expert  witness, 
called  in  behalf  of  the  petitionee,  tended  to  show  that  he 
had  known  the  petitionee  intimately  for  some  years,  that  he 
considered  him  of  sound  mind,  and  that  he  had  no  reason 
to  suspect  by  reason  of  anything  he  had  seen  or  heard,  that 
the  petitionee  was  not  of  sound  mind.  On  the  cross-examin- 
ation of  this  witness,  he  was  asked  the  question,  ''Had 
you  ever  heard  that  Mr.  McCabe  had  a  shock?"  and  replied, 
"Only  by  hearsay." 

Objection  thereupon  being  made  by  the  petitionee,  counsel 
for  petitioner  said :  "I  wish  to  ask  him  this  as  bearing  on 
the  probability  of  whether  he  considered  this  man  of  sound 
mind,  and  also  as  bearing  on  the  credibility  of  the  evidence 
he  has  given  as  to  whether  he  had  heard  this  man  had 
suffered  a  shock."  The  court  excluded  further  inquiry  on 
this  line,  to  which  ruling  the  petitioners  excepted. 

It  was  not  competent  for  the  witness  to  give  his  opinion 
in  respect  to  the  sanity  or  insanity  of  the  petitionee,  except 
as  it  was  based  on  facts  and  circumstances  in  respect  to 
him,  observed  by  the  witness  himself,  and  to  which  he  had 
testified.  It  is  apparent  that  this  rule  was  adhered  to  by 
the  court  in  the  examination  of  non-expert  witnesses  on  the 
question  of  the  petitionee's  mental  condition.  It  does  not 
appear  from  the  exceptions  that  when  the  witness  testified 
"that  he  had  no  reason  to  suspect,  by  reason  of  anything 
he  had  seen  or  heard,  that  the  petitionee  was  not  of  sotmd 
mind,"  that  he  did  not  refer  to  what  he  had  seen  of,  and 
heard  from,  the  petitionee  himself.  The  exceptions  are 
susceptible  of  this  construction,  and  it  sustains  the  ruling 
of  the  county  court.  Error  cannot  be  presumed,  but  must 
be  shown  affirmatively  by  the  party  alleging  it.  McNetsh 
V.  Hulless  Oat  Co.,  57  Vt.  324. 
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In  the  course  of  his  argument  to  the  jury,  Mr.  Stickney, 
counsel  for  the  petitionee,  among  other  things,  urged  that 
the  evidence  showed  that  Owen  E.  and  Mrs.  McCabe,  the 
son  and  wife  of  the  petitionee,  had  circulated  rumors  in 
respect  to  the  petitionee's  mental  condition.  He  said,  **I 
admit  there  is  no  direct  evidence  of  any  witness,  and  I  don't 
claim  there  is  any  direct  evidence  of  any  witness,  that  they 
heard  statements  from  Emily  and  Owen  F.  McCabe,  except 
the  testimony  of  Owen  McCabe,  who  testifies  to  what 
occurred  between  him  and  Emily,  when  they  went  down 
there,  and  Owen  as  to  what  passed  between  him  and  his 
brother.  He  said,  'They  say  I  am  crazy.'  Whom  did  he  refer 
to  ?  Owen  and  Emily.  I  don't  ask  you  to  say  that  anyone 
testified  that  these  people  told  them,  but  where  did  it  come 
from?  She  is  representing  to  her  husband  if  he  don't  do 
something,  she  will  have  him  taken  care  of— meaning  he  was 
crazy,"  To  this  line  of  argument,  the  petitioners  excepted. 
This  argument  was  legitimate.  It  was  supported  by  the 
testimony  of  the  witness  Watson,  given  before  objection 
was  interposed  to  the  effect  that  he  had  heard  by  hearsay 
that  the  petitionee  had  had  a  shock ;  and  by  the  testimony 
of  Owen  McCabe;  and  counsel  also  had  a  right  to  ask  the 
jury  to  find  by  way  of  inference  firom  the  circumstances  and 
atmosphere  surrounding  the  case  as  developed  by  the  evi- 
dence, and  the  appearance  of  the  parties  ivhile  testifying, 
that  the  petitioners  had  attempted  to  create  the  impression 
in  the  community  that  the  petitionee  was  not  of  sound 
mind.  It  was  a  commentary  upon  the  evidence,  and  not  a 
statement  of  any  fact.  Facts  may  be  fairly  inferred,  not 
only  from  direct  evidence,  but  from  other  facts  and  circum- 
stances shown  by  the  evidence.  It  is  not  a  ground  of 
exception  that  an  argument  is  unsound.  This  is  very 
difierent  from  a  case  where  counsel,  to  influence  a  jury,  state 
as  facts  matters  not  in  evidence,  and  which  the  evidence  has 
no  tendency  to  prove.  While  counsel  should  be  limited. to  a 
temperate  discussion  of  the  issues  involved,  they  are  entitled 
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to  stich  latitude  as  will  permit  them  fally  and  fairly  to 
discuss  the  testimony  from  any  standpoint  which  it  tends  to 
support. 

Judgment  affirmed. 


State  vs,  Charles  Hallock. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

Arson^Prior  Attempts—Motion  for  Verdict, 

Evidence  of  preYioos  unsnccessfnl  attempts  to  commit  the  same  crime  is 

admissible, 
lo  a  protecation  for  arson,  for  procuring  the  burning  of  a  bam,  the  State 

may  show  that  some  six  weeks  before  the  bam  was  burned  the  house  on 

the  same  premises  was  set  on  fire,  in  connection  with  evidence  that  the 

respondent  had  predicted  that  the  buildings  would  bum  and  had  tried 

to  hire  others  to  bum  them. 
The  attempt  to  bum  the  house  was  also  admissible  as  tending  to  show 

that  the  fire  by  which  the  bam  was  burned  was  incendiary. 
The  evidence  of  the  State,  although  wholly  circumstantial,  tended  to 

prove  the  respondent's  guilt,  and  the  court  properly  refused  to  direct 

a  verdict. 

Prosecution  for  arson.  Trial  by  jury  at  the  December 
Term,  1896,  Addison  County,  Tyler,  J.,  presiding.  Verdict, 
guilty.    The  respondent  excepted. 

JV.  W.  Ryder  and  D.J.  Foster  for  the  respondent. 

F.  Z.  Ftsh,  State's  Attorney,  for  the  State. 

Thompson,  J.  The  respondent  was  convicted  of  arson  by 
having  procured  one  Brown  to  bum  the  bam  of  one  Labor. 
Agsunst  the  exception  of  the  respondent,  the  State  was 
permitted  to  show  that  about  six  weeks  prior  to  the  time 
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when  the  bam  was  burned,  the  ell  part  of  Labor's  dwelling 
house,  on  the  same  premises,  was  set  on  fire.  This  evidence 
was  admitted  in  connection  with  other  evidence  on  the  part 
of  the  State  tending  to  show  that  before  the  fire  in  the  ell 
part,  the  respondent  had  predicted  that  Labor's  buildings 
would  bum  and  had  tried  to  induce  and  hire  other  persons 
to  bum  them.  The  evidence  also  tended  to  show  that  the 
fire  in  the  ell  part  was  of  incendiary  origin.  This  evidence, 
with  that  tending  to  show  a  motive  on  the  part  of  the 
respondent  to  commit  the  crime,  had  a  tendency  to  connect 
him  with  the  attempt,  and  if  believed  was  pertinent  upon 
the  question  of  whether  he  participated  in  the  burning  of 
the  bam — as  a  part  of  his  scheme  to  bum  all  of  Labor's 
buildings,  which  scheme  he  had  attempted  to  carry  out  in 
the  unsuccessful  attempt  to  bum  the  ell  part.  Evidence  of 
previous  unsuccessful  attempts  to  commit  the  same  crime 
for  which  the  respondent  is  on  trial,  is  admissible.  State  v. 
Ward,  61  Vt.  181;  Stephen's  Dig.  Ev.  (Chase's  Ed.)  Art. 
10,  note  2.  The  attempt  to  bum  the  ell  part  was  also 
admissible  on  the  question  whether  the  fire  by  which  the 
bam  was  burnt  was  accidental  or  incendiary  in  its  origin. 
There  was  no  error  in  admitting  it. 

We  have  carefully  examined  all  the  evidence  in  the  case, 
and  find  no  error  in  the  refusal  of  the  court  below  to  direct 
a  verdict  for  this  defendant.  While  the  evidence  implicating 
him  was  wholly  circumstantial,  yet  it  disclosed  such  a 
motive,  threats,  declarations  and  conduct  on  his  part,  as 
tended  to  prove  him  guilty  of  the  offense  charged.  Standing 
thus,  it  was  for  the  jury,  not  the  courts  to  say  whether  his 
guilt  was  established  beyond  a  reasonable  doubt. 

Jttdgment  that  there  is  no  error  in  the  proceedings 

below  and  that  the  respondent  take  nothing  by  his 

exceptions. 
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H.  L.  Aybrill  v$,  Eugene  Robinson. 

October  Term,  1897. 

PrewBt :    Ross.  C.  J.,  Rowell,  Tyler,  Start  and  Thompson,  JJ. 

The  county  conrt  bas  discretionary  power  to  set  aside  a  verdict  as  against 
tbe  weijfbt  of  evidence. 

General  and  Special  Assumpsit.  Trial  by  jury  at  the 
September  Term,  1896,  Washington  County,  Taft^  J., 
presiding.  Verdict  for  the  plaintiff!  The  defendant  moved 
to  set  aside  the  verdict  as  against  the  weight  of  evidence 
and  contrary  to  the  instructions.  The  court  were  of  the 
opinion  that  the  jury  either  misunderstood  the  instructions 
or  disregarded  them,  and  set  aside  the  verdict.  No  evidence 
was  introduced  in  support  of  the  motion.  The  plaintiff 
excepted. 

W,  W.  LaPtnnt  and  John  JV,  Gordon  for  the  plaintiff. 

Walter  E,  Barney  for  the  defendant. 

Tyler,  J.  There  was  only  one  question  for  the  jury — 
whether  the  defendant' gave  the  plaintiff  a  written  notice  of 
the  cancellation  of  a  certain  contract — and  this  question  the 
<:ourt  submitted  to  them  with  proper  instructions.  A 
verdict  was  returned  for  the  plaintiff,  whereupon  the 
defendant  moved  to  set  it  aside  upon  the  grounds  that  it 
w^as  contrary  to  and  unsupported  by  the  evidence;  that  it 
w^as  against  the  weight  of  the  evidence ;  that  it  was  mani- 
festly wrong  and  .unwarranted  and  contrary  to  the  instruc- 
tions. The  cour^  granted  the  motion,  set  the  verdict  aside 
and  expressed  the  opinion  that  the  jury  had  either  misunder- 
stood the  instructions  or  disregarded  them.  This  must  be 
-construed  as  equi'^alent  to  saying  that  the  verdict  was 
against  the  weight  of  the  evidence;  that  if  the  jury  had 
-decided  the  case  by  the  rule  of  the  preponderance  of  the 
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evidence,  as  given  them   in   the  instructions,  the  verdict 
would  have  been  for  the  defendant. 

While  this  discretionary  power  to  set  aside  a  verdict  and 
grant  a  new  trial  will  not  be  exercised  arbitrarily,  it  is  a 
power  incident  to  all  courts  which  are  not  controlled  by 
statutes  but  act  in  accordance  with  the  principles  of  the 
common  law.  Thompson  on  Trials,  §  2709;  16  Am.  & 
Eng.  Enc.  of  Law  503;  Bartholomew  v.  Clark,  1  Conn.  472; 
Zaleski  V.  Clark,  45  Conn.  397;  Newton  v.  ^n?a/«,49Vt.  16. 

Judgment  affirmed  and  cause  remanded. 


Oliver  Wheeix)ck  vs,  Elmer  E.  Jacobs. 

October  Term,  1897. 

Present :    Taft,  Rowell,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Percolating  Water  ^  Prescription— -  Injunction  ^Conveyance  of  Spring- 
Cat  ries  What  Rights  in  Grantor's  Adjacent  Land, 

Water  coming  from  rain  and  melting  snows,  percolating  the  soil  of  a  hill- 
side to  the  bed  rock,  down  which  it  wanders  in  depressions  and  passages 
of  unknown  location,  size  and  direction,  is  to  be  considered  percolating 
water,  dtarly  distinguishable  from  water  flowing  in  a  well  defined 
underground  channel;  and  one  who  digs  to  the  bed  rock  and  there 
gathers  and  draws  off  such  water  cannot  be  restrained  by  injunction, 
although  by  so  doing  he  diminishes  the  supply  in  his  neighbor's  spring. 

There  are  no  correlative  rights  between  owners  of  adjoining  land  in  respect 
to  percolating  water. 

The  doctrine  of  prescription  has  no  application  to  percolating  water. 

A  deed  of  **a  spring  of  water  and  the  pipe  that  conveys  the  water  from  said 
spring,''  does  not  carry  water  percolating  the  adjacent  soil  of  the 
grantor,  before  it  reaches  the  spring ;  consequently  the  grantor  cannot 
be  enjoined  from  digging  another  spring  upon  his  own  land  although  its 
efiect  may  be,  hj  interrupting  such  percolation,  to  diminish  the  supply  in 
the  one  conveyed. 
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Bill  in  Chancbrt.  Heard  on  pleadings  and  master's 
report  at  the  September  Term,  1896,  Washington  County, 
before  Ross,  Chancellor.  The  bill  was  dismissed.  The 
orator  appealed. 

T.J.  DeavUt  and  J.  P.  Lamson  for  the  orator. 

/.  H.  Senter  and  W,  A.  Lord  for  the  defendant. 

RowELL,  J.  On  January  1,  1872,  Eben  Scribner,  by  his 
warranty  deed  of  that  date,  conveyed  to  the  orator  a 
dwelling-house,  outbuildings,  and  a  spring  then  supplying 
said  buildings  with  water.  The  spring  was  on  other  land 
ofthegfrantor's,  and  the  words  conveying  it  are:  "Also  a 
spring  of  water  and  the  pipe  that  conveys  the  water  from 
said  spring  to  said  buildings."  This  is  not  a  spring  where 
water  issues  from  the  ground  by  natural  forces,  but  was 
formed  by  excavating  three  or  four  feet  through  the  soil  to 
the  bed  rock,  which  dips  towards  the  Winooski  at  quite  a 
sharp  angle. 

At  the  bottom  of  this  excavation  there  is  a  fissure  in  the 
rock  through  which  the  water  comes  into  the  excavation 
from  the  upper  side.  This  fissure  was  closed  on  the  lower 
side,  and  the  excavation  bricked  up,  to  make  a  receptacle  for 
the  water.  In  wet  times  there  is  usually  plenty  of  water, 
but  in  dry  times  it  is  scant.  The  snow  and  rain  that  fall  on 
the  land  above  supply  the  spring  with  water,  which 
percolates  the  soil  to  the  bedrock,  then  follows  the  rock 
to  the  river,  "passing  over  the  rock  in  its  lowest  places  or 
through  some  fissure  or  hole  therein,"  as  the  master  finds. 

The  orator's  grantor  subsequently  conveyed  to  J.  G. 
Scribner  the  land  around  the  spring,  except  what  he  had 
theretofore  conveyed  by  deed,  and  J.  G.  Scribner  conveyed 
to  the  defendant  a  small  piece  of  it  just  below  the  spring,  on 
which  the  latter,  without  malice,  but  for  the  purpose  of 
obtaining  needed  water  for  his  own  house,  dug  down  to  the 
bedrock,  the  top  of  which  was  "rotten  and  full  of  joints," 
which,  on  being  removed  with  pick  and  shovel  to  the  depth 
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of  three  and  a  half  or  four  feet  below  the  surface,  revealed  a 
fissure  or  hole  in  the  rock  six  or  eight  inches  in  diameter, 
through  which  a  stream  of  water  was  rumiing  large  enough 
to  fill  a  five-eighths  pipe,  the  direction  of  which,  if  continued 
in  the  same  course,  would  carry  it  some  feet  south  of  the 
orator's  spring.  The  defendant  stopped  this  hole  at  the 
lower  end,  except  putting  in  a  half-inch  pipe  near  the 
bottom  to  let  the  water  through,  and  this  formed  a  small 
hollow  in  the  rock,  which  filled  with  water,  and  firom  which 
the  defendant  took  water  to  his  house.  Some  portion  of 
the  water  thus  taken  by  the  defendant,  theretofore  usually 
found  its  way  into  the  orator's  spring  through  some 
subterranean  passage  or  passages,  and  was  one  source  of 
its  supply ;  and  it  is  to  restrain  this  diversion  of  water  that 
the  bill  was  brought. 

This  is  not  a  case  of  water  flowing  in  a  well-defined 
channel  under  ground,  but  of  water  coming  firom  rain  and 
melting  snows,  percolating  in  varying  quantities  the  soil  of 
an  extensive  hillside  to  the  bedrock,  down  which  it  wanders 
in  divers  depressions  and  passages  of  unknown  location, 
size,  and  direction,  until  it  finally  reaches  the  river. 

Now  there  are  no  correlative  rights  between  owners  of 
adjoining  land  in  respect  of  percolating  water,  which  is 
regarded  as  a  part  of  the  earth  itself,  as  much  as  the  soil 
and  the  stones,  with  the  same  absolute  right  of  use  and 
appropriation  by  the  owner  of  the  land  in  which  it  is. 
Chatfield  v.  Wilson,  28  Vt.  4-9;  Chasemore  v.  Richards,  7 
H.  L.  C.  349:  1  Eng.  Rul.  Cas.  729.  Hence,  on  this  score, 
the  orator's  loss  is  without  legal  injury,  and  affords  no 
ground  for  sustaining  the  bill. 

Nor  has  the  orator  acquired  a  prescriptive  right  to  this 
water,  for  the  doctrine  of  prescription  is  not  applicable  to 
percolating  water .  Angell  on  Watercourses,  6th  ed.  §  114  p; 
Lybe's  Appeal,  1 06  Pa.  St.  626 :  51  Am.  Rep.  542 ;  Chasemore 
V.  RtchardSy  above  cited ;  Roaih  v.  Driscoll,  20  Conn.  533 ; 
52  Am.  Dec.  352. 
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But  the  orator  says  that  his  deed  conveys  the  water  to 
him  by  implication  before  it  reaches  the  spring,  because  the 
maxim  is  that  when  you  grant  a  thing,  you  are  presumed 
also  to  grant  to  the  extent  of  your  power  that  without 
which  the  thing  granted  cannot  be  enjoyed,  and  that, 
therefore,  the  acts  complained  of  are  in  derogation  of  the 
^ant ;  and  he  relies  on  Coolidge  v.  Hager^  43  Vt.  9,  as  fully 
sustaining  his  claim.  That  was  a  conveyance  of  a  house 
and  lot  without  mention  of  a  spring  owned  by  the  grantor 
on  the  land  of  another,  from  which  water  was  then  running 
to  said  house  through  an  aqueduct  that  was  partly  in  the 
land  conveyed,  partly  in  other  adjoining  land  of  the 
grantor's,  and  partly  in  the  land  of  the  third  person.  No 
question  was  made  nor  could  be  but  that  the  grant  carried 
all  of  the  aqueduct  that  was  in  the  land  conveyed,  and  the 
court  held,  on  the  principle  of  the  maxim  invoked,  that  the 
grant  of  the  house  and  the  land  and  of  that  part  of  the 
aqueduct  in  the  land,  carried  with  them  the  water  as  it  was 
then  running,  with  the  right  to  the  spring  and  the  aqueduct 
sufficient  for  its  continuance,  as  an  appurtenance  of  the 
house  and  the  land. 

But  that  case  is  not  like  this.  There  the  question  was 
whether  the  spring  was  conveyed  at  all  or  not,  while  here  it 
is,  not  whether  the  spring  was  conveyed,  but  whether  the 
grant  of  it  conveyed  by  impUcation,  percolating  water 
before  it  reached  the  spring,  and  so  the  question  is  as  to  the 
extent  of  the  grant,  as  it  was  in  Mtnard  v.  Cumer^  67  Vt. 
489,  which  is  much  in  point.  That  was  a  conveyance  in  fee 
of  certain  springs  or  wells  fed  by  percolating  water,  with  a 
further  conveyance  of  all  the  grantor's  right  to  the  water 
that  would  naturally  flow  into  them.  It  was  said  that  a 
grant  of  the  land  containing  the  wells  would  not  have 
deprived  the  grantor  nor  his  grantees  of  the  right  to  dig 
upon  the  remaining  land  to  the  injury  of  the  wells,  but  that 
a  right  to  percolating  water  greater  than  would  be  acquired 
by  a  deed  of  the  land  could  be  created  by  apt  and  sufficient 
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words,  and  if  the  language  of  the  deed  clearly  imports  such 
right,  the  law  will  recognize  it,  and  it  was  held  that  the 
farther  conveyance  did  import  such  right  in  that  case,  and 
conveyed  the  water  that  the  wells  would  receive  when 
nothing  was  done  to  intercept  its  passage.  Whitehead  v. 
Parks,  2  H.  &  N.  870,  is  to  the  same  eflFect.  Now  there  is  no 
difference  between  granting  land  containing  a  spring,  and 
granting  a  spring  without  more;  and  in  each  case,  although 
the  grantee  takes  the  fee,  he  must  stand  on  his  common-law 
right  as  to  percolating  water.  The  orator's  deed  gives  him 
the  spring  and  the  water  therein  and  flowing  therefrom, 
but  it  gives  him  no  right  to  water  before  it  reaches  the 
.  spring,  and  consequently  no  right  to  prevent  his  grantor 
/  nor  those  claiming  under  him  from  diverting  it  from  the 
spring. 

Brain  v.  Mar/ell,  English  Court  of  Appeals,  41  L.  T.  Rep. 
455 — s.  c.  20  Am.  Law  Reg.  n.  s.  93,  is  a  leading  case  on  this 
subject,  and  a  stronger  one  for  the  plaintiff  therein  than 
this  is  for  the  orator.  There  the  defendant  sold  a  spring  to 
the  plaintiff,  and  the  sole  right  to  the  water  therein  and 
obtainable  therefrom,  with  the  right  of  conveying  the  same 
through  a  pipe  in  the  defendant's  land  to  the  plaintifi^s 
dwelling-house,  with  the  right  of  entry  for  repairs  and  other 
proper  purposes,  with  a  declaration  that  the  plaintiff,  his 
heirs  and  assigns,  should  be  the  absolute  owner  of  the 
spring,  and  a  covenant  of  quiet  enjoyment.  The  defendant 
subsequently  sold  some  of  his  land  near  the  spring  to  a 
railroad  company,  which  made  a  tunnel  through  it  that 
destroyed  the  spring,  whereupon  the  plaintiff  sued  the 
defendant  for  a  breach  of  his  contract ;  and  it  was  held  that 
the  defendant  had  conveyed  the  water  only  after  it  reached 
the  spring,  and  that  draining  the  water  before  it  reached  the 
spring  was  no  breach.  Lord  Coleridge  said  in  the  course  of 
his  opinion,  that  in  a  case  on  the  Western  Circuit,  the  name 
of  which  he  did  not  remember,  it  was  held  that  in  the 
conveyance  of  a  spring  with  the  water  flowing  from  it,  the 
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Spring-head,  with  the  definite  stream  of  water  flowing  from 
it,  was  meant,  and  that  interference  with  the  water  before  it 
reached  the  head,  or  before  it  began  to  run  in  a  definite 
channel,  was  not  actionable. 

In  Bliss  V.  Greeley,  45  N.  Y.  671 :  6  Am.  Rep.  157,  the 
owner  of  a  farm  granted  to  the  plaintiff,  with  a  covenant  of 
warranty,  the  right  to  dig  and  stone  up  a  spring  thereon, 
and  to  lay  a  pipe  therefrom  to  plaintiff's  house.  Held,  that 
the  entire  farm  was  not  thereby  made  servient  to  the  grant, 
and  that  the  grantor's  assignee  might  lawfully  dig  a  spring 
near  plaintiff^s  spring,  though  it  was  thereby  rendered 
useless. 

Lybe^s  Appeal,  above  cited,  was,  like  this,  a  bill  for  an 
injunction.  There  the  grantor  of  land  reserved  the  right  to 
conduct  water  from  a  spring  thereon  to  his  adjoining  land, 
on  which  a  well  was  subsequently  dug,  whereby  the 
subterranean  supply  of  the  spring  was  cut  off;  and  an 
injunction  was  denied. 

In  Chesley  v.  King,  74  Me.  164:  43  Am.  Rep.  569,  the 
grantor  of  land  reserved  the  privilege  of  taking  water  from 
a  spring  thereon  to  his  house  and  barn  and  pasture.  The 
court  said  that  while  the  gfrantor's  rights  in  the  spring  were 
completely  subject  to  the  grantee's  right  to  consult  his  own 
convenience  and  advantage  in  the  digging  of  a  well  in  the 
land  conveyed  for  better  supplying  it  with  water,  yet  if  he 
dug  the  well  for  the  sole  and  malicious  purpose  of  cutting 
off  the  sources  of  the  spring  and  injuring  the  plaintiff,  he 
would  be  liable.  By  our  law  it  is  immaterial  with  what  ( 
motive  a  man  does  an  act  lawful  in  itself. 

Decree  affirmed  and  cause  remanded. 

laft,  J.,  dissents. 
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W.  H.  Buchanan  vs.  B.  B.  Cook. 

October  Tcmi,  1897. 

Present :   Taft,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Tax  Bill  and  Warrant— Acts  of  i888.  No.  7,  §  i— Certificate  upon  Tax 
Bill— Exception-^  Evidence-- Discretion—^ '  Wilfully.  * ' 

A  municipality  yotcd  that  "the  taxes  be  paid  to  the  treasurer,"  but  there- 
was  nothing  in  the  warning  authorizing  the  vote.  In  an  action  to 
collect  a  tax,  the  plaintiff  offered  in  evidence  a  list  of  the  delinquent  tax- 
payers with  the  treasurer's  warrant  attached,  to  which  the  defendant 
objected  because  they  did  not  show  an  assessment  by  proper  authority. 
The  plaintiff*s  attorney  thereupon  stated  that  the  certified  copy  of  the 
records  oi  the  meeting  showed  that  the  municipality  voted  that  the 
taxes  be  paid  to  the  treasurer,  and  the  defendant's  attorney  replied  ^hat 
he  had  not  raised  any  question  that  such  a  vote  was  passed,  from  which 
the  court  understood  that  no  objection  was  made  in  regard  to  the 
legality  of  the  vote,  and  thereupon  admitted  the  list  and  warrant 
against  the  defendant's  exception.  Held,  that  it  was  not  open  to  the 
defendant  to  insist  in  this  court  that  the  warrant  was  illegal  by  reason 
of  the  illegality  of  the  vote. 

The  court  charged  that  the  plaintiff  must  show  that  the  necessary  steps 
had  been  taken  to  impose  a  legal  tax  and  remarked  that  it  did  not  know 
that  the  defendant  made  any  serious  question  but  that  these  steps  were 
taken.  The  defendant  excepted  to  this  part  of  the  charge  so  far  as  it 
related  to  the  tax-bill  and  warrant.  Held,  that  the  defendant  was  not 
entitled  to  insist  upon  the  illegality  of  the  vote,  under  this  exception,  for 
the  court  understood,  and  justifiably,  from  the  defendant's  previous 
position  that  no  such  question  was  made. 

The  statute  does  not  require  that  the  list  of  delinquent  taxpayers  nor  the 
warrant  attached  thereto,  delivered  by  the  municipal  treasurer  to  the 
collector,  should  show  that  the  taxes  were  assessed  by  proper  authority. 

Acts  of  1888,  No.  7,  §  1,  which  requires  that  selectmen  should  certify  on 
each  tax-bill  made  out  by  them  what  taxes  are  included  therein  and  the 
rate  per  cent,  of  each,  is  satisfied  by  a  bill  from  which,  by  inspection  and 
computation,  all  the  information  can  readily  be  obtained  that  the 
certificate  was  required  to  give,  although  it  contained  no  certificate  at 

all. 
The  question  being  whether,  on  April  1, 1894,  the  ddendant  was  domiciled 
in  Barre,  as  the  plaintiff  claimed,  or  in  Berlin,  as  the  defendant  claimed, 
it  was  competent  for  the  plaintiff  to  show  that  in  the  fall  of  that  year 
the  defendant  acted  as  treasurer  for  a  school  district  in  Barre  of  which 
he  was  treasurer  when  he  lived  in  that  town. 

i 
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It  was  discretionary  with  the  court  to  allow  a  witness  to  be  called,  to 

supply  an  omission  in  the  plaintiiTs  proof,  after  the  argaments  to  the 

jnry  began. 
In  the  statute  relating  to  the  neglect  or  refusal  of  the  taxpayer  to  make 

oat  and  retnm  his  inventory,  the  word,  " wilfully. "  means  intentionally 

and  nothing  more. 
Newell  V.  Whitingham,  58  Vt.  341,  followed. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at  the 
March  Term,  1896,  Washington  County,  Ross,  C.  J., 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  excepted. 

The  action  was  brought  to  recover  a  tax  alleged  to  have 
been  voted  and  assessed  upon  the  grand  list  of  1894. 

S,  C.  Shurileffior  the  defendant. 
John  W.  Gordon  for  the  plaintiff. 

RowELL,  J.  This  is  assumpsit  for  the  collection  of  a 
village  tax  of  the  village  of  Barre. 

The  village  voted  that  **the  taxes  be  paid  to  the  treas- 
urer," but  there  was  nothing  in  the  warning  authorizing 
the  vote.  The  plaintiff  offered  in  evidence  a  list  of  the 
delinquent  taxpayers  of  the  village,  with  the  village 
treasurer's  warrant  for  the  collection  of  the  taxes  thereto 
attached,  to  which  the  defendant  objected,  because  they  did 
not  show  an  assessment  of  the  taxes  by  any  proper 
authority.  The  plaintiff's  attorney  thereupon  stated  that 
the  certified  copy  of  the  records  of  the  village  meeting 
showed  that  the  village  voted  that  the  taxes  be  paid  to  the 
treasurer,  and  the  defendant's  attorney  replied  that  he  had 
not  raised  any  question  that  such  a  vote  was  not  passed. 
The  court  was  not  called  upon  to  examine  the  copy  of 
record  in  this  respect,  and  did  not,  and  understood  from  the 
reply  of  the  defendant's  attorney  that  he  made  no  question 
in  regard  to  the  legality  of  the  vote,  and  thereupon 
Admitted  said  list  and  warrant,  against  the  defendant's 

ception,  to   show  that  the  tax  against  him  was  duly 
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passed  over  to  the  plaintiff  by  the  treasurer,  with  a  proper 
warrant  for  its  collection. 

The  statute  made  it  the  duty  of  the  treasurer,  had  the  tax- 
bill  been  properly  in  his  hands,  after  the  expiration  of  the 
statutory  notice  to  taxpayers,  to  issue  his  warrant  against 
delinquents  for  the  amount  of  their  tax  and  deliver  it  to  the 
collector;  but  the  statute  did  not  require  that  the  warrant 
nor  the  list  therewith  committed  should  show  that  the 
taxes  were  assessed  by  proper  authority.  The  original  tax- 
bill  from  which  these  taxes  were  taken  was  the  proper 
document  to  show  whatever  was  necessary  in  that  regard. 
Indeed  we  do  not  understand  that  the  defendant  really 
insists  on  this  exception  in  argument.  But  he  does  insist 
that  the  original  tax-bill  was  void  because  it  was  not 
certified  nor  verified  by  the  selectmen  of  the  town  nor  the 
bailiffs  of  the  village.  It  appeared  that  those  officers 
employed  a  third  person  to  make  the  tax-bill,  and  he 
combined  therein,  without  blending,  both  the  town  and  the 
village  taxes,  and  gave  the  bill  to  Mr.  Perry,  who  was 
treasurer  of  both  municipalities;  but  no  objection  was 
made  on  account  of  such  combination,  and  the  bill  was 
admitted  in  evidence,  the  defendant's  counsel  sajring  that  he 
did  not  object  to  it  for  what  it  showed. 

The  court  charged  that  the  plaintiff  must  make  out,  in 
order  to  recover,  that  a  legal  tax  existed  against  the 
defendant;  that  he  must  show  that  the  town  authorities 
had  taken  all  the  steps  required  to  impose  a  legal  tax,  such 
as  electing  the  proper  officers,  voting  to  tax,  assessing  the 
tax  in  due  order,  seasonably  filing  the  preliminary  list  and 
the  completed  grand-list,  and  giving  the  defendant  notice  of 
the  assessment ;  and  the  court  added  that  it  did  not  know 
that  the  defendant  made  any  serious  question  but  that 
those  steps  were  taken.  The  defendant  excepted  to  this 
part  of  the  charge  as  far  as  it  related  to  the  tax-bill  and  the 
warrant.  The  tax-bill  was  not  shown  to  the  court,  nor 
called  to  its  attention,  except  by  the  testimony  of  the 
person  who  made  it,  and  by  its  introduction  in  evidence. 
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Although  there  may  be  some  doubt  whether  the  charge 
relates  to  the  tax-bill  at  all,  we  are  inclined  to  treat  it  as 
thus  relating,  and  to  consider  the  exception.  Of  course  it 
was  for  the  bailiflFs,  not  the  selectmen,  to  make  out  the  tax- 
bill  for  the  village  tax;  and  we  assume  that  their  duties 
therein  were  the  same  as  the  duties  of  selectmen  in  making 
out  tax-bills  for  town  and  other  taxes.  The  defendant  relies 
on  R.  L.  382  to  show  that  the  tax-bill  should  have  been 
verified  by  the  bailiffs.  But  that  section  did  not  require  tax- 
bills  to  be  verified,  but  it  erroneouslv  assumed  that  some 

m 

other  statute  did.  Wtlmoi  v.  Lathrop,  67  Vt.  671.  But  in 
1888  a  statute  was  passed  that  selectmen  should  certify  on 
each  tax-bill  made  out  by  them,  what  taxes  were  included 
therein,  and  the  rate  per  cent,  of  each.  Acts  of  1888,  No. 
7,  §  1.  There  is  no  such  certificate  on  the  tax-bill  in 
question,  nor  a  certificate  of  any  kind  by  the  selectmen  nor 
the  bailiffs.  The  bill  is  made  in  a  book,  evidently  intended 
for  that  purpose,  as  indicated  by  columns  w^ith  printed  head- 
ings. Opposite  the  name  of  the  defendant  therein,  in 
separate  columns  appropriately  headed,  is  entered  in  figures 
the  amount  of  his  grand  list,  his  town  tax,  his  village  tax, 
the  amount  of  all  those  taxes  before  the  four  per  cent 
discount,  and  after  that  discount,  the  amount  of  his  town 
school  tax,  and  the  total  amount  of  all  his  taxes.  And  the 
bill  throughout  is  made  in  that  way. 

Thus  it  appears  that  by  inspection  of  the  tax-bill  and  by 
computation,  all  the  information  could  be  readily  obtained 
that  the  certificate  was  required  to  give ;  and  this  we  think 
is  enough,  as  the  purpose  of  the  statute  is  thereby  accom- 
plished, which  is,  to  afford  the  information,  but  not  intend- 
ing that  it  can  be  given  by  certificate  only,  for  that  is  form, 
not  substance.  Thus,  in  Willard  v.  Pike,  59  Vt.  202, 
although  the  completed  grand-list  did  not  contain  all  the 
particulars  required  by  statute,  yet  it  was  held  good, 
because  the  omissions  could  be  supplied  by  computation 
from  what  it  did  contain.    In  Hughes  v.  Kelley,  69  Vt.  443, 
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it  was  objected  that  a  tax-bill  was  invalid  because  the  taxes 
were  blended  and  not  kept  separate  and  placed  in  different 
columns;  but  in  accordance  with  the  maxim  that  that  is 
sufficiently  certain  that  can  be  made  certain,  the  objection 
was  overruled,  regardless  of  its  merits,  because  the  bill 
aflforded  data  from  which  the  plaintiflF  could  readily  have 
obtained  by  computation  all  the  information  that  it  would 
have  given  him  had  the  taxes  not  been  blended. 

If  it  is  doubtful  whether  the  charge  relates  to  the  tax-bill,  it 
is  still  more  doubtful  whether  it  relates  to  the  warrant.  But 
possibly  it  amounts  to  saying  that  every  requisite  step  had 
been  taken  to  entitle  the  plaintiff  to  recover,  excluding,  of 
course,  the  question  of  residence,  which  was  not  referred  to, 
and  this  would  include  a  legal  warrant.  But  note  how  the 
matter  stood.  The  warrant  and  the  list  of  delinquents  to 
which  it  was  attached,  had  been  objected  to  for  the  sole  and 
only  reason  that  they  did  not  show  an  assessment  of  the 
taxes  by  any  proper  authority ;  the  court  understood,  and 
was  warranted  in  understanding,  from  what  the  defendant's 
attorney  said,  that  he  made  no  question  in  regard  to  the 
legality  of  the  vote  that  the  taxes  be  paid  to  the  treasurer, 
and  admitted  the  warrant  and  list  against  the  defendant's 
exception,  to  show  that  the  defendant's  tax  was  duly 
passed  over  to  the  plaintiff  by  the  treasurer,  with  a  proper 
warrant  for  its  collection.  In  these  circumstances  the 
exception  could  not  have  apprised  the  court  of  the  objection 
now  made  to  the  warrant,  namely,  that  the  treasurer  had 
no  authority  to  issue  it,  for  the  court  certifies  that  it  under- 
stood that  the  defendant  made  no  question  in  regard  to  the 
legality  of  the  vote  that  the  taxes  be  paid  to  the  treasurer. 
Hence  the  court  must  have  understood  that  the  exception 
was  designed  to  save  in  another  way  the  objection  to  the 
warrant  that  had  already  been  saved.  If  the  defendant 
designed  the  exception  to  be  more  far-reaching,  he  ought,  in 
the  circumstances,  to  have  stated  his  further  objection,  that 
the  court  might  act  with  its  eyes  open,  otherwise  it  was 


Vt.]  BUCHANAN    V.  COOK.  173 

sure  to  be  misled.  This  part  of  the  exception,  therefore,  is 
not  available  to  raise  the  question  sought  to  be  raised 
under  it. 

-  The  question  being  whether  the  defendant  was  domiciled 
in  Barre  or  Berlin  on  April  1,  1894,  it  was  competent  to 
show  that  in  the  fall  of  that  year,  under  a  vote  of  school 
district  No.  11  in  Barre,  of  which  he  was  treasurer  when  he 
lived  in  that  town,  he,  "as  such  treasurer,"  paid  back  to  the 
taxpayers  of  the  district  certain  money  that  the  district 
had  on  hand;  for  as  he  was  not  eligible  to  the  office  of 
treasurer  without  he  was  a  legal  vota*  in  the  district,  which 
he  could  not  be  without  he  was  also  a  resident  thereof  and 
as  his  removal  to  Berlin,  if  an  actual  change  of  his  residence, 
as  he  claimed  it  was,  vacated  his  office,  or  at  least  evinced 
an  intention  on  his  part  to  resign  it,  and  so  was  an  implied 
resignatioQ,  his  acting  as  treasurer,  as  the  exceptions  say 
the  plaintiff  was  allowed  to  show,  tended  to  prove  that  he 
still  regarded  himself  as  a  resident  of  that  district,  and 
consequently  of  Barre. 

It  was  entirely  discretionary  with  the  court  to  allow  a 
witness  to  be  called  after  the  arguments  to  the  jury  began, 
to  supply  an  omission  in  the  plaintiff's  proof;  and  that 
action  is  not  the  subject  of  exception,  it  not  appearing  that 
the  defendant  was  thereby  deprived  of  any  legal  right. 

The  statute  provides  that  if  a  person  wilfiilly  omits  to 
make,  swear  to,  and  deliver  an  inventory,  the  listers  shall 
double  his  list. 

The  defendant  delivered  his  inventory  to  the  listers  of 
Berlin,  and  was  taxed  there  in  1894;  and  refused  to  deliver 
an  inventory  to  the  listers  of  Barre,  because  he  claimed  that 
his  residence  for  the  purpose  of  taxation  was  in  Berlin. 
The  listers  of  Barre  doubled  his  list ;  and  he  excepted  to  the 
refusal  of  the  court  to  charge  that  they  had  no  right  to  do 
that,  and  that  his  list  was  thereby  made  void,  as  his  refusal 
was  not  wilfiiU  within  the  meaning  of  the  statute. 

There  is  considerable  learning  in  the  law  on  the  meaning 
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of  wilfully  when  used  in  statutes,  and  it  seems  to  make  a 
difference  whether  the  statute  is  penal  or  non-penal.  But 
we  need  not  enter  into  an  extended  discussion  of  the  matter, 
for  the  word  as  used  in  this  very  statute  has  been  construed 
to  mean  intentionally  and  nothing  more.  There  the  plain tiflF, 
in  the  utmost  good  faith,  and  because  he  really  and  honestly 
doubted  his  ability  to  make  a  fall,  true,  and  correct  list  and 
description  of  his  taxable  property,  as  the  statutory  form 
of  the  oath  would  make  him  say,  interlined  the  words, 
''according  to  my  best  knowledge  and  belief,*'  and  refused 
to  swear  to  his  inventory  otherwise,  whereupon  the  listers 
rejected  it  and  doubled  his  list,  and  their  action  was 
sustained.  The  court  said  that  the  refusal  of  the  plaintiff, 
though  conscientious,  was  intentional,  and  therefore 
wilfiiU  in  the  sense  in  which  that  word  is  used  in  the  statute. 
Newell  V.  Whttingham,  58  Vt.  341.  And  this  accords  with 
the  construction  that  has  always  been  given  to  that  word 
as  used  in  the  statute  concerning  close-jail  executions  in 
actions  of  tort  and  for  trust  funds.  In  Htll  v.  Cox^  54  Vt. 
627,  it  is  said  that  a  wrong  that  is  purposely  done  is 
wilfully  done,  within  the  meaning  of  that  statute. 

Sometimes  in  statutes  the  word  Tvilfull^  or  wilfully^ 
approximates  the  idea  of  the  milder  kind  of  legal  malice, 
that  is,  signifies  an  evil  intent  without  justifiable  excuse ; 
and  that  is  the  meaning  for  which  the  defendant  here 
contends.  But  that  meaning  is  usually  confined,  we  think, 
to  penal  statutes,  though  it  does  not  always  obtain  there, 
for  under  the  statutes  of  New  York  it  is  penal,  wilfully  to 
sever  from  the  freehold  of  another  any  produce  or  other 
thing  attached  thereto,  and  it  is  held  that  to  constitute  the 
offence  it  is  requisite  only  that  the  act  should  have  been 
done  intentionally  and  with  design.  Anderson  v.  How,  116 
N.  Y.  336.    See  29  Am.  and  Eng.  Ency.  of  Law,  113. 

Judgment  affirmed. 
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The  Town  of  Randolph  vs.  The  Town  of  Roxbury. 

October  Term,  1 897. 

Present:    Ross,  C.  J.,  Rowbll,  Tylbr  and  Start,  JJ. 

K  S.  3i7it3i72^NoH€e  of  Pauper's  Condition  to  Town  Sought  to  Be 

Charged. 

V.  S.  3172,  providing  for  notice  to  be  given  by  the  overseer  famishing  an 
alleged  panper  with  snpport  to  the  town  sought  to  be  charged,  as  the 
prerequisite  of  an  action,  does  not  reqnire  notice  that  the  allied  panper 
has  applied  ior  assistance  nor  that  assistance  has  been  famished,  but 
only  requires  notice  of  the  condition  of  such  person  or  his  family. 

Assumpsit  to  recover  for  the  support  of  an  alleged  pauper. 
Plea,  the  general  issue.  Trial  by  jury  at  the  June  Term, 
1897,  Orange  County,  Thompson^  J.,  presiding.  The  court 
directed  a  non-suit.    The  plaintiff  excepted. 

N.  L.  Boyden  and  J.  D,  Dentson  for  the  plaintiff. 

R.  M.  Harvey  and  Zed  S.  Stanton  for  the  defendant. 

Start,  J.  The  plaintiff  offered  in  evidence  a  notice  which 
was  sent  by  its  overseer  of  the  poor  to,  and  received  by,  the 
defendant's  overseer  of  the  poor,  about  September  20, 1894, 
informing  him  that  one  Elijah  Darling,  whose  last  known 
residence  was  in  the  defendant  town,  had  no  visible  means 
of  support,  and  that  he  would  have  to  be  taken  care  of  and 
provided  for  by  the  plaintiff  town,  and  demanding  that  the 
defendant's  overseer  take,  or  cause  to  be  taken,  such  action 
as  would  relieve  and  free  the  plaintiff  town  from  all  trouble 
and  expense  in  providing  for  his  support;  and,  in  connection 
-with  the  notice,  offered  to  show  by  parol  testimony,  that, 
from  the  4th  day  of  September,  1894,  to  and  including  the 
time  when  the  notice  was  sent,  the  alleged  pauper  was  in 
the  plaintiff  town,  was  a  poor  person  in  need  of  relief,  and 
iw'as,  during  that  time,  cared   for   and   supported  by  the 
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plaintiflF  town.  The  court  held  the  notice,  with  the  parol 
testimony  oflFered,  insufficient  to  meet  the  requirements  of 
the  statute,  and  excluded  both  the  notice  and  the  parol 
testimony  offered  in  connection  therewith,  to  which  the 
plaintiif  excepted. 

The  defendant's  counsel  contends  that  the  notice  is 
insufficient,  in  that  it  does  not  show  that  the  alleged  pauper 
had  made  application  for,  or  had  been  furnished,  assistance 
by  the  plaintiff  town.  But  we  think  the  notice  is  sufficient 
to  entitle  the  plaintiff  to  recover  for  support  thereafter 
necessarily  furnished,  provided  its  case  is,  in  other  respects, 
made  out.  The  statute  does  not  require  notice  that  the 
alleged  pauper  has  applied  for  assistance,  or  that  assistance 
has  been  furnished ;  it  only  requires  notice  of  the  condition 
of  such  person  or  his  family  to  the  overseer  of  the  town 
sought  to  be  charged  with  his  or  their  support. 

V.  S.  3171,  provides,  that,  if  a  person  is  poor  and  in  need 
of  assistance  for  himself  or  family,  the  overseer  of  the  poor 
of  any  town  shall,  ^  when  application  for  such  assistance  is 
made,  relieve  such  person  or  his  family,  and  if  he  has  not 
resided  in  such  town  for  three  years,  supporting  himself  and 
family,  and  is  not  of  sufficient  ability  to  provide  such 
assistance,  the  town  so  furnishing  the  same  may  recover  the 
expense  thereof  from  the  town  where  he  last  resided  for 
three  years,  supporting  himself  and  family,  in  an  action  for 
money  laid  out  and  expended.  This  section  gives  a  right  of 
action  without  providing  for  any  notice;  but  V.  S.  3172, 
provides  that  no  action  shall  be  commenced  by  the  town 
furnishing  such  assistance,  until  the  overseer  of  the  poor  has 
given  notice  of  the  condition  of  such  person  or  family  to  the 
overseer  of  the  poor  of  the  town  where  such  person  last 
resided  for  the  space  of  three  years,  supporting  himself  and 
family,  and  until  the  last  named  overseer  has  neglected  to 
provide  for  such  person  or  family  for  sixty  days  after  such 
notice.  The  purpose  of  this  section  is  to  require  notice  of  a 
condition  that  renders  it  necessary  for  the  town  to  provide 
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assistance  for  the  alleged  pauper,  and  to  give  the  overseer  of 
the  town  sought  to  be  charged  sixty  days  in  which  to 
inquire  respecting  the  circumstances,  condition  and  residence 
of  the  person  claimed  to  be  without  means  of  support,  and 
to  determine  whether  he  will,  for  his  town,  assume  the 
burden  of  supporting  such  person,  leaving  the  facts  necessary 
to  be  established  in  order  to  justify  a  recovery  to  be  proved 
on  trial. 

The  plaintiflf  could  not  recover  for  support  furnished  prior 
to  the  notice.  Woodstock  v.  Barnard,  67  Vt.  97.  Therefore, 
no  good  purpose  could  be  served  by  stating  in  the  notice 
that  the  alleged  pauper  had  been  furnished  with  assistance. 
It  was  sufficient  to  show  a  condition  that  made  it  necessary 
to  furnish  assistance;  and  the  plaintiff's  overseer  did  not, 
by  his  notice,  seek  to  charge  the  defendant  for  support  that 
had  been  furnished  at  the  date  of  the  notice.  He  only 
sought  to  lay  the  foundation  for  charging  the  defendant  for 
support  that  should  be  thereafter  furnished ;  and  he  did  this, 
in  so  far  as  it  could  be  done  by  notice.  He  informed  the 
defendant's  overseer,  that  the  alleged  pauper  had  no  visible 
means  of  support;  that  his  last  known  residence,  in  this 
State,  was  in  the  defendant  town;  and  that  his  condition 
was  such  that  he  would  have  to  be  taken  care  of  and 
provided  for  by  the  plaintiff  town;  and  demanded  such 
action  as  would  relieve  the  plaintiff  town  from  the  trouble 
and  expense  of  providing  for  his  support.  This  was  notice 
of  his  condition,  within  the  meaning  of  the  statute ;  and  the 
notice  and  parol  evidence  offered  in  connection  therewith  to 
show  that  he  was,  at  the  date  of  the  notice,  in  the  plaintiff 
town,  was  a  poor  person  in  need  of  relief,  and  was  then 
supported  by  the  plaintiff  town,  shotdd  have  been  received. 

Judgment  reversed  and  casise  remanded. 


II 
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W.  S.  S.  BtCK  et  al.  vs.  Theodorb  Smith. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tylbr,  Munson  and  Start,  JJ. 

Construction  of  Will^Life  Estate. 

The  testatrix,  after  devisin)!^  and  bequeathing  all  of  her  real  and  personal 
estate  to  her  son  in  tmst  for  his  children,  and  providing  for  the  payment 
of  her  debts,  funeral  expenses  and  a  stone  to  mark  the  place  of  her 
burial,  gave  ''the  remainder''  of  her  estate  to  the  son  during  his  natural 
life  for  his  sole  use  and  benefit.    Held^  that  the  son  took  a  life  estate. 

Appeal  from  the  court  of  chancery.  The  bill  was  brought 
by  Walter  S.  S.  Buck  for  himself  and  for  his  children,  who 
were  all  minors,  alleging  that  the  children  were  owners  in 
fee  of  the  real  estate  devised,  and  that  the  father  had  no 
interest  therein  except  as  trustee  for  them,  and  seeking  to 
enjoin  the  defendant,  a  creditor  of  the  father,  from  selling 
the  real  estate  upon  execution  against  him.  A  temporary 
injunction  having  been  granted,  the  cause  came  on  to  be 
heard  upon  bill  and  answer  at  the  June  Term,  1897,  Orange 
County,  before  Thompson^  Chancellor,  who  decreed  that  the 
father  had  a  life  estate  in  the  premises  and  dissolved  the 
injunction.    The  orators  appealed. 

The  will  also  contained  the  following  clause,  **and  no  part 
of  said  estate  shall  be  sold  or  in  any  way  alienated.'* 

y.  D,  Denison  for  the  orator. 

The  intention  of  the  testator  is  controlling.  Richardson 
V.  Patge^  54  Vt.  373.  The  first  clause  of  the  will  shows  an 
intention  to  create  a  trust  for  the  benefit  of  the  grand- 
children. She  also  expressly  provides  that  no  part  of  the 
estate  shall  be  sold  or  in  any  way  alienated.  The  orators 
themselves  could  not  dispose  of  the  property  and  a  creditor 
cannot  take  it  by  force. 
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The  children  have  a  right  of  occupancy  jointly  with  their 
father.    Thompson  v.  Try  an,  66  Vt.  191. 
The  whole  will  should  be  sustained  if  possible. 

M,  M,  Wilson  for  the  defendant. 

The  first  clause  of  the  will  if  it  stood  alone,  would  give 
the  children  an  estate  in  fee,  but  the  second  clause  gives  the 
father  a  life  estate,  and  in  the  explanatory  clause  the  same 
right  is  recognized.  Construed  as  a  whole  it  is  clear  that 
the  children  take  the  fee  at  the  decease  of  the  father. 

Start,  J.  The  testatrix,  after  devising  and  bequeathing 
all  of  her  real  and  personal  estate  to  her  son,  Walter  S.  S. 
Buck,  in  trust  for  his  children,  and  providing  for  the 
payment  of  her  debts,  funeral  expenses  and  a  stone  to  mark 
the  place  of  her  burial,  gives  the  remainder  of  her  estate  to 
said  Walter  S.  S.  Buck,  during  his  natural  life,  for  his  sole 
use  and  benefit,  and  provides  further  that  said  Walter  S.  S. 
Buck  shall  hold  and  preserve  the  same  as  trustee  thereof  for 
the  behoof  and  benefit  of  his  children.  After  thus  disposing 
of  her  entire  estate,  she  proceeds  to  make  plain  her  intention 
and  meaning  by  the  following  clause:  **The  meaning  and 
tenor  of  this  my  last  will  and  testament  is  that  the  children 
of  said  Walter  S.  S.  Buck  shall  at  my  decease  become  my 
legal  heirs,  and  that  said  Walter  S.  S.  Buck  as  trustee  and 
natural  guardian  of  the  said  children  may  use  the  property 
of  the  estate  and  enjoy  the  income  from  the  same  after  my 
decease  during  his  natural  life." 

It  is  clear  from  the  first  clause  of  the  will  that  Walter  S.  S. 
Buck  takes  the  entire  estate  in  trust  for  his  children,  subject 
to  legal  charges  thereon,  unless  he  is  given  a  life  estate 
therein  by  subsequent  clauses  in  the  will.  The  testatrix, 
after  giving  her  entire  estate  to  Walter  in  trust,  provides  for 
the  payment  of  her  debts,  funeral  expenses  and  the  erection 
of  a  stone  at  her  grave,  out  of  the  same  estate.  She  then 
gives  the  remainder  of  her  estate  for  the  sole  use  and  benefit 
of  Walter  during  his  life.  It  is  clear  that  she  intended,  by 
the  use  of  the  word  '^remainder,"  to  designate  all  of  the 
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estate  that  she  had,  by  the  first  clause  of  her  will,  given  to 
Walter  in  trust,  that  should  be  left  after  paying  her  funeral 
expenses,  her  debts,  and  erecting  a  stone  at  her  grave. 
Having  given  the  entire  estate  to  Walter  in  trust,  there  was 
no  remainder  except  what  was  left  out  of  the  estate  thus 
given,  after  paying  the  funeral  expenses,  debts,  and  erecting 
a  stone  at  her  grave;  and  the  word  **remainder**  can  only 
refer  to  the  estate  first  given  in  trust.  This  construction  is 
consistent  with  the  subsequent  clause  in  the  will,  whereby 
the  testatrix  declares  that  the  meaning  and  tenor  of  her 
will  is,  that  the  children  of  Walter  S.  S.  Buck  shall,  at  her 
decease,  be  her  legal  heirs,  and  that  Walter,  as  trustee  and 
natural  guardian  of  his  children,  may  use  the  property  of 
the  estate  and  enjoy  the  income  from  the  same  during  his 
natural  life.  We  think  it  clear  that  the  testatrix  intended 
that  Walter  should  take  a  life  estate  in  the  residue  of  the 
estate,  after  pajing  the  debts,  funeral  expenses,  and  erecting 
a  stone  at  the  testatrix's  grave.  We,  therefore,  hold  that 
Walter  takes  a  life  estate  under  the  will. 

Decree  affirmed  and  cause  remanded. 


9SE 


The  Village  of  Hardwick  vs.  The  Vermont  Telephone 

AND  Telegraph  Co. 

October  Term,  1897. 

Present:    Roes,  C.  J.,  Tylbr,  Start  and  Thompson,  JJ. 

K.  5.  4229^  42so^Penal  Staiute-^Line  of  Wires—Notice  to  Paint  0$ul 
Substitute  Poles^Declaration  Must  Be  Particular 

V;  S.  4229  and  4230  require  the  owner  or  operator  of  a  line  of  wiivB  in*a 
village  to  canae  the  poles  to  be  kept  painted  to  the  satisfiRction  of  th) 
tmsteea  of  the  village  and  substitute  straight  poles  for  crooked  t>nes, 
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and  provide  a  forfeiture  for  neglecting  to  do  either  for  twenty  days  after 
written  notice  from  the  trustees  requiring  it.    Held, 

( 1 )  That  the  statute  is  penal ; 

(2)  That  the  notice  must  state  the  color  required  by  the  trustees  and  the 
places  where  substitution  should  be  made; 

(3)  That  a  declaration  upon  the  statute  must  state  with  particularity  the 
facts  constituting  the  offense  and  not  merely  adopt  the  words  of  the 
statute ; 

(4)  That  an  ayerment  that  ''the  defendant  had  not  and  did  not,  on,  etc., 
substitute  straight  poles  for  crooked  ones  then  or  thereafter  erected,  but, 
on  the  contrary,  then  and  thereafter  maintained  crooked  and  unsatis- 
factory poles,"  is  insufficient  upon  special  demurrer  because  it  does  not 
allege  that  the  poles  were  poles  upon  which  wires  were  strung  in  the 
plaintiff  village. 

Debt  upon  V.  S.  4230  to  recover  a  forfeiture  for  not 
keeping  the  defendant's  poles  painted  and  not  substituting 
straight  poles  for  crooked  ones.  Heard  upon  special 
demurrer  to  the  declaration  at  the  June  Term,  1897, 
Caledonia  County,  Rowell,  J.,  presiding.  The  demurrer 
was  sustained  and  the  declaration  adjudged  insufficient. 

The  demurrer  assigned  the  following  special  causes:  (1) 
because  it  is  not  alleged  that  the  defendants  had  any  wires 
strung  upon  any  crooked  poles  within  the  plaintiff  village ; 
(2)  because  it  is  not  alleged  that  the  poles  were  not  suitably 
painted  on  the  date  as  to  which  complaint  is  made;  (3) 
because  it  is  not  alleged  that  the  defendant  maintained  or 
strung  wires  upon  poles  within  said  village  that  were  not 
suitably  painted;  (4)  because  it  is  not  alleged  that  the 
defendant  had  strung  any  wires  within  the  plaintiff  village 
upon  crooked  poles;  (5)  because  it  is  not  alleged  how  many 
poles  the  defendant  maintained  within  said  village;  (6) 
because  it  is  not  alleged  how  many  poles  the  defendant 
strung  its  wires  upon  which  were  crooked ;  (7)  because  it  is 
not  alleged  that  a  reasonable  time  had  elapsed  for  the 
defendant  to  paint  and  change  said  poles  in  said  village 
after  twenty  days  from  the  date  as  to  which  complaint  is 
inade. 

Albert  Perley  and  Dunnett  &  Slack  for  the  plaintiff. 
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5".  C,  Shurtleff  for  the  defendant. 

Tyler,  J.  V.  S.  4229  requires  that  a  person  or  corporation 
owning  or  operating  a  line  of  wires  in  a  city  or  village  shall 
cause  the  poles  upon  which  the  wires  are  strung  to  be  kept 
suitably  painted  to  the  satisfaction  of  the  aldermen  of  the 
city  or  the  trustees  of  the  village,  and  substitute  straight 
poles  for  crooked  ones.  The  next  section  provides  that  a 
person  or  corporation  neglecting  or  refusing  to  paint  such 
poles  or  make  such  substitution,  after  a  prescribed  notice 
has  been  given,  shall  forfeit  one  hundred  dollars  to  such  city 
or  village,  to  be  recoverable  in  an  action  upon  the  statute. 

This  is  a  penal  statute  and  must  be  construed  according 
to  the  intention  of  the  legislature  as  discovered  by  the 
import  of  the  words  used.  Ellis  v.  Hull^  2  Aik.  41.  It  is 
not  sufficient  that  the  declaration  follows  the  precise  terms 
of  the  statute;  it  must  set  forth  the  cause  of  action 
according  to  the  legal  meaning  thereof. 

The  provisions  of  §§  4229  and  4230  apply  to  all  cities  and 
villages  where  telephone  and  telegraph  wires  are  maintained, 
and  it  is  to  be  presumed  that  the  legislature  intended  that  a 
notice  from  the  aldermen  or  trustees  should  indicate  by 
streets  or  other  localities  where  a  substitution  of  poles 
should  be  made,  and  also  direct  what  color  they  should  be 
painted,  inasmuch  as  the  statute  requires  that  they  shall  be 
painted  to  the  satisfaction  of  such  aldermen  or  trustees. 

An  offense  under  the  statute  was  not  committed  by  the 
defendant's  maintaining  unpainted  and  crooked  poles,  but 
by  neglecting  to  do  certain  things  within  twenty  days  after 
notice  to  do  them;  and  it  follows  that  the  notice  should 
state  specifically  what  was  required.  It  is  not  alleged  in  the 
declaration  that  such  notice  was  given,  but  that  notice  was 
given  to  the  defendant  to  paint  the  poles  in  the  village  and 
substitute  straight  poles  for  crooked  ones.  As  the  statute 
does  not  prescribe  the  form  of  action,  the  declaration  should 
set  forth  with  particularity  the  facts  upon  which  the 
plaintiff  relies  to  constitute  the  offense.    Btgelow  y.  Johnson^ 
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13  Johns.  428. 

The  averment  that  "the  defendant  had  not  and  did  not, 
on,  etc.,  substitute  straight  poles  for  crooked  ones  then  or 
thereafter  erected,  but,  on  the  contrary,  then  and  thereafter 
maintained  crooked  and  unsatisfactory  poles,"  is  not  a 
sufficient  averment  that  the  crooked  poles  were  poles  upon 
which  wires  were  strung  in  the  plaintiff  village.  It  is  not 
within  the  rule  of ''certainty  to  a  certain  intent  in  general," 
and  is  bad  on  special  demurrer. 

Judgment  affirmed  and  cause  remanded. 


J.   C.   Enright  and   C.   H.   Fitch    vs,   Rollin   Amsden, 

assignee. 

October  Tcnn,  1897. 

Present :    Ross,  C.  J.,  Rowbll,  Tylbr  and  Thompson,  JJ. 

Demurrer  in  Answer—Sufficiency  of  Affidavit  to  Chattel  Mortgage— Lien 
of  Mortgagee  when  not  Abandoned  by  Purchase  and  Sale— Insolvency 
Law— Transfers  in  Fraud  of  that  Law  how  Purged— Exception 
—Costs. 

The  defendant,  in  his  answer,  demurred  to  the  jurisdiction  for  that  the 
orators  haTe  an  adequate  remedy  at  law.  But  as  the  demurrer  was  not 
brought  on  for  hearing  before  the  merits  were  gone  into  it  was  waived ; 
and  as  chancery  has  jurisdiction  of  the  subject  matter,  namely,  of  enjoin- 
ing actions  at  law,  it  will  retain  the  case,  and  deal  with  it  according  to 
the  practice  of  the  court. 

In  appeals  from  chancery  an  objection  not  made  below  may  be  made  here 
if  it  is  one  that  could  not  have  been  obviated. 

When  the  condition  of  a  chattel  mortgage  states  the  liability  specificaUy, 
and  the  oath  is.  that  the  mortgage  was  made  for  the  purpose  of  securing 
the  debt  or  liability  specified  in  the  condition  thereof,  and  for  no  other 
purpose  whatever,  and  that  the  same  is  a  just  debt  or  liability,  honestly 
due  and  owing  from  the  mortgagor  to  the  mortgagee,  the  statute  is 
substantially  complied  with. 


184  ENRIGHT  AND  FITCH    V.  AMSDEN.  [70 

A  mortgagee  of  personal  property  does  not  abandon  his  lien  by  purchasing 
the  goods  under  an  arrangement  with  the  mortgagor  that  he  shall 
resell  them  and  apply  the  proceeds  to  the  discharge  of  the  liability 
indemnified  against  by  the  mortgage. 

Such  a  transaction  amounts  to  a  purchase  of  the  equity  of  redemption 
and  does  not  discharge  the  mortgage  lien  even  though  it  be,  as  to  the 
equity,  in  contravention  of  the  insolvency  law. 

The  resale  under  such  an  arrangement,  for  a  fair  price  and  before 
insolvency  proceedings,  does  not  discharge  the  lien,  but  is  valid  and 
effectual  to  pass  the  title  as  against  the  mortgagor's  assignee  in 
insolvency,  for  the  mortgagor  may  lawfully  consent  to  a  sale,  even 
before  condition  broken,  for  the  purposes  of  the  mortgage. 

But  although  in  such  a  case  the  mortgagee  has  a  right  to  sell  for  the 
purposes  of  the  mortgage,  yet  the  transfer  of  the  equity  to  him  may  be  a 
fraud  upon  the  insolvency  law,  and  if  so  the  assignee  is  entitled  to  the 
proceeds  of  the  sale  less  the  amount  appropriated  to  the  purposes  of  the 
mortgage,  unless  the  fraud  has  been  purged  by  matter  ex  post  facto. 

In  the  case  at  bar  the  fraud  was  purged  to  the  extent  of  another  debt  of 
the  mortgagor  which  the  mortgagee,  by  direction  of  the  mortgagor, 
paid  from  the  proceeds  of  the  sale,  before  insolvency  proceedings,  to  a 
bona-fide  creditor  who  was  without  notice  of  the  fraud  upon  the 
insolvency  law. 

A  report  is  not  to  be  set  aside  nor  recommitted  for  failure  of  the  master  to 
report,  upon  request,  all  the  evidence  upon  which  he  makes  a  certain 
finding,  when  he  specifically  states  the  facts  upon  which  that  finding  is 
based,  and  it  is  not  claimed  that  those  facts  were  found  without 
evidence,  and  they  tend  to  support  the  inference. 

An  exception  that  the  master  ought  not  to  have  received  or  considered 
any  of  a  certain  class  of  testimony  is  available  only  in  case  the  master 
was  wrong  in  every  particular. 

When  a  party  defends  an  action  at  law  and  afterwards  resorts  with  success 
to  a  court  of  chancery  to  have  the  action  enjoined,  it  is  not  the  practice 
to  saddle  his  opponent  with  the  costs  both  at  law  and  in  chancery  but 
only  with  the  costs  of  one  proceeding. 

The  granting  of  the  injunction  against  further  proceedings  on  the  part  of 
the  defendant  is  made  conditional  upon  the  orators  paying  into  court 
for  his  benefit  the  amount  to  which  he  is  entitled. 

Bill  in  Chancery.  Heard  upon  pleadings  and  master's 
report  and  exceptions  thereto  at  the  May  Term,  1897, 
Windsor  County,  before  Start,  Chancellor.  The  bill  was 
dismissed  and  the  orators  appealed. 

Willtam  Batchelder  and  W,  E,  Johnson  for  the  orators. 
Gilbert  A,  Davis  for  the  defendant. 
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RowELL,  J.  This  IS  a  bill  to  enjoin  the  defendant,  assignee 
in  insolvency  of  Whitcomb,  from  further  prosecuting  an 
action  of  trover  against  the  orators  for  goods  claimed  to 
belong  to  the  insolvent's  estate,  and  from  commencing  any 
other  action  or  proceeding  against  them  in  respect  thereof. 

On  April  21,  1893,  Whitcomb  and  Angell,  then  partners  in 
the  furniture  business  at  Windsor,  gave  to  the  orators  a 
chattel  mortgage  of  their  entire  stock  in  trade,  to  secure  the 
orators  for  having  the  day  before  signed  a  demand  note 
with  them  at  the  Windsor  Savings  Bank  for  $500 ;  and  the 
mortgage  was  recorded  the  next  day.  Whitcomb  and  Angell 
dissolved  in  August  following,  Whitcomb  assuming  the 
debts  and  continuing  the  business.  On  Nov.  10,  1893, 
Whitcomb  sold  his  entire  stock  to  the  orators,  and  gave 
them  a  bill  of  sale  thereof,  conditioned  that  they  should  pay 
said  note,  and  account  to  him  for  the  balance,  and 
empowering  them  to  sell  the  goods  for  that  purpose;  and 
the  master  finds  that  it  was  then  understood  that  the 
orators  should  pay  over  to  Whitcomb  the  amount  of  the 
appraisal  of  the  goods,  less  the  amount  of  said  note, 
according  to  the  terms  of  the  bill  of  sale,  and  that  the 
orators  had  no  understanding  at  the  time  that  they  were  to 
pay  any  other  debt  of  Whitcomb's  out  of  the  avails  of  the 
goods.  When  the  goods  were  sold  to  the  orators,  it  had 
been  arranged  and  was  expected  that  they  would  sell  them 
to  Cabot  Brothers,  competing  furniture  dealers  at  Windsor, 
w^hich  they  accordingly  did  in  writing  the  same  day,  at  their 
cash  value  in  the  market,  treating  them  as  new,  to  be 
appraised  by  Cabot  Brothers  and  Whitcomb  as  far  as  they 
could  agree,  and  the  rest,  by  a  disinterested  person,  and  to 
be  paid  for,  $500  in  thirty  days,  and  $200  a  month  there- 
after, with  interest.  This  was  Friday.  The  next  Monday, 
Cabot  Brothers  commenced  moving  the  goods.  They  and 
Whitcomb  agreed  on  the  price  of  most  of  them,  and  a  third 
person  fixed  the  price  of  the  rest.  The  entire  stock 
amounted  to  $1110.    Whitcomb  owed  a  500-dollar  note  to 
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the  White  River  National  Bank  on  which  Rix,  his  brother-in- 
law,  was  surety.  Sunday  night,  Whitcomb  telegraphed  to 
Rix  to  come  to  Windsor,  and  he  came  the  next  day  while 
the  goods  were  being  moved.  It  did  not  appear  that  the 
orators  knew  when  Whitcomb  telegraphed  to  Rix,  nor  that 
they  had  any  arrangement  with  Whitcomb  when  the  bills  of 
sale  were  executed,  as  to  the  payment  of  the  note  signed  by 
Rix  out  of  the  proceeds  of  the  goods.  But  after  Rix  came, 
he  and  Whitcomb  and  Enright  conferred  together  about 
Cabot  Brothers  paying  to  Rix  a  part  of  the  purchase 
money.  Rix  and  Whitcomb  wanted  Rix  to  have  $500  of  it, 
and  they  asked  Enright  if  he  would  consent  to  Rix's  having 
the  first  $500,  and  he  did  consent,  whereupon  it  was  agreed 
when  they  three  and  Cabot  Brothers  were  present,  that 
Cabot  Brothers  should  give  their  note  to  Whitcomb  for 
$500  at  thirty  days  date,  and  that  Whitcomb  should 
indorse  it  to  Rix,  but  that  it  should  be  placed  in  Wilder*s 
hands  until  they  knew  whether  the  goods,  which  had  not 
then  all  been  appraised,  amounted  to  enough  to  pay  that 
and  the  savings  bank  note,  which  was  not  to  be  paid  till 
after  the  Rix  note.  This  arrangement  was  carried  out ;  and 
when  it  was  ascertained  that  the  goods  amounted  to  more 
than  enough  to  pay  both  notes,  the  note  in  Wilder's  hands 
was  delivered  to  Rix,  who  immediately  notified  Cabot 
Brothers  that  he  held  it,  and  he  transferred  it  to  the  White 
River  National  Bank,  of  which  the  bank  notified  Cabot 
Brothers  in  a  few  days,  and  they  paid  it  to  the  bank  at 
maturity.  They  paid  the  savings  bank  note  on  December  2, 
1893,  by  giving  their  note  therefore  for  $512.50,  the  amount 
due  thereon,  and  gave  a  check  to  the  orators  for  $90,  and 
$7.50  in  money,  which  finished  paying  for  the  goods. 
Whitcomb  owed  Enright  $40  for  services,  and  Fitch,  $63.43 
on  book,  and  when  the  check  and  the  money  came  into  their 
hands,  they  claimed  to  hold  thereout  the  amount  of  their 
debts ;  but  they  never  made  any  application  thereon,  and 
still  hold  the  check  and  the  money,  and  at  the  hearing  before 
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the  master,  made  no  claim  thereto,  but  were  ready  to  turn 
over  the  same  to  the  assignee. 

The  master  finds  that  Whitcomb  was  insolvent  when  he 
sold  to  the  orators,  and  that  they  then  had  reasonable  cause 
to  believe  that  he  was  and  that  the  transaction  was 
intended  to  prevent  his  property  from  going  to  his  assignee 
in  insolvency.  He  further  finds  that  the  transaction,  not 
only  in  form  but  in  fact,  was  a  sale,  both  to  the  orators  and 
bv  the  orators. 

Whitcomb  was  petitioned  into  insolvency  on  January  11, 
1894,  and  adjudged  insolvent  on  February  8th,  and  the 
defendant  was  appointed  his  assignee,  and  brought  trover 
against  the  orators  for  the  goods  in  question,  and  that  is 
the  action  sought  to  be  enjoined. 

The  defendant  demurred  to  the  jurisdiction  in  his  answer, 
for  that  the  orators  have  an  adequate  remedy  at  law.  But 
as  the  demurrer  was  not  brought  on  for  hearing  before  the 
merits  were  gone  into,  it  was  thereby  waived ;  and  as 
chancery  has  jurisdiction  of  the  subject-matter,  namely,  of 
enjoining  actions  at  law,  it  will  retain  the  case,  and  deal 
with  it  according  to  the  practice  of  the  court.  Holt  v. 
Darnels,  61  Vt.  89 ;  8  Ency.  PI.  &  Pr.  175-76. 

If  the  mortgage  to  the  orators  was  properly  executed  it 
was  good  against  the  assignee,  as  it  was  made  more  than 
four  months  before  the  filing  of  the  petition  in  insolvency. 
But  the  defendant  says  it  was  not  properly  executed, 
because  the  oath  does  not  verify  the  validity  and  justice  of 
the  liability.  This  objection  was  not  made  below ;  but  as  it 
is  one  that  could  not  have  been  obviated,  it  can  be  made 
here.    Dunshee  v.  Parmelee,  19  Vt.  172. 

No  question  is  made  nor  can  be  but  that  the  condition  of 
the  mortgage  states  the  liability  specifically,  as  required  by 
statute,  but  the  oath  is,  that  the*  mortgage  was  made  for 
the  purpose  of  securing  the  debt  or  liability  specified  in  the 
condition  thereof,  and  for  no  other  purpose  whatever,  and 
that  the  same  is  a  just  debt  or  liability,  honestly  due  and 
owing  from  the  mortgagor  to  the  mortgagees. 
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As  the  condition  of  the  mortgage  specifically  states  the 
liability  assumed,  and  discloses  its  true  character,  and 
shows  that  the  mortgage  was  given  to  indemnify  the 
mortgagees  against  such  liability,  it  is  considered  that  the 
affidavit  conforms  to  the  purpose  of  the  mortgage,  and 
verifies  the  validity  and  justice  of  the  liability  in  substantial 
compliance  with  the  statute.  Tarbell  v.  JoneSy  56  Vt.  312, 
is  not  authority  for  a  contrary  holding.  There  the  affidavit 
was  exactly  according  to  the  statute,  but  it  was  false  in 
every  particular,  as  there  never  was  any  debt  due  from  the 
mortgagor  to  the  mortgagee ;  while  here  there  was  a  valid 
liability,  and  the  affidavit  truly  states  that  the  mortgage 
was  given  to  secure  it,  which  clearly  means,  to  secure 
against  loss  by  reason  of  it— to  indemnify  against  it.  This 
is  a  much  stronger  case  than  Gilbert  v.  Vail^  60  Vt.  261, 
where  the  afiidavit  was  held  sufficient. 

The  mortgage,  therefore,  having  been  properly  executed, 
is  good  against  the  assignee,  unless  the  orators  lost  their 
rights  thereunder  when  they  bought  and  sold  the  goods.  If 
they  did,  it  is  because  such  was  the  legal  eflFect  of  the 
transaction,  for  it  is  not  found  that  they  intended  to 
abandon  their  mortgage  and  rely  wholly  on  their  bill  of 
sale,  nor  is  such  the  inference  from  anything  that  is  found, 
but  rather  the  contrary ;  for  although  it  is  found  that  they 
in  fact  bought  the  goods,  yet  it  was  a  purchase  without  a 
price,  and  for  the  sole  purpose  on  their  part— for  it  is  not 
found  that  they  are  guilty  of  fraud  in  fact — of  enabling  them 
to  sell  the  goods  to  raise  money  with  which  to  pay  the 
savings  bank  note,  instead  of  advancing  it  themselves  and 
resorting  to  a  statutory  foreclosure.  It  is  said  in  Avery  v. 
Hockley,  20  Wall.  407,  that  it  would  be  a  harsh  rule  to  infer 
the  abandonment  of  an  important  lien,  contracted  in  good 
faith  in  the  prosecution  of  a  legitimate  business,  unless  the 
evidence  on  the  subject  left  no  other  alternative. 

The  mortgage,  then,  not  having  been  abandoned  in  point 
of  fact,  the  orators'  purchase  was  only  of  the  equity  of 
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redemption,  and  that,  although  in  contravention  of  the 
insolvency  law,  did  not  discharge  the  mortgage  lien.  This 
is  expressly  held  in  Avery  v.  Hackley^  20  Wall.  407,  where 
many  cases  are  referred  to  in  support  of  the  doctrine,  one  of 
which  is  Whtte  v.  Gatner,  2  Bing.  23,  where  the  defendant, 
having  a  lien  on  some  cloth  in  his  possession,  bought  it  of 
the  tailor  after  he  became  bankrupt,  and  it  was  held  that  he 
did  not  thereby  lose  his  lien.  So  if  a  principal  conveys  to 
his  surety  at  a  grossly  inadequate  price  his  entire  interest  in 
property  held  by  the  surety  as  security,  that,  though 
fraudulent  as  to  the  principal's  creditors,  does  not  disentitle 
the  surety  still  to  hold  the  property  as  security.  Ripley  v. 
Severance^  6  Pick.  474 :  17  Am:  D^.  397.  If  a  note  secured 
by  a  valid  mortgage  is  given  up  to  the  mortgagor  upon  the 
execution  by  him  to  the  mortgagee  of  a  fraudulent  convey- 
ance of  the  premises,  the  amount  of  the  note  being  included 
in  the  debt  intended  to  be  secured  by  the  conveyance,  the 
original  mortgage  is  not  th^'eby  discharged,  but  may  be 
availed  of  by  the  mortgagee  when  the  mortgagor's  creditors 
avoid  the  conveyance.  Ladd  v.  Wiggtn,  35  Nl^.  421 :  69 
Am.  Dec.  551. 

Nor  was  the  mortgage  discharged  by  selling  the  goods, 
certainly  not  if  the  orators  had  a  right  to  sell  them,  which 
depends  on  the  efficacy  of  the  mortgagor's  consent  to  sell. 
Although  the  mortgagor  had  a  right  to  insist  that  in 
respect  of  foreclosure  the  orators  should  proceed  under  the 
statute,  yet  he  could  waive  that  right  and  consent  to  a  sale 
by  them  even  before  condition  broken,  for  the  purpose  of 
raising  money  wherewith  to  discharge  the  liability  that  the 
mortgage  indemnified  against;  and  the  sale,  made  in  accord- 
ance therewith,  being  for  a  fair  price,  and  in  fact  mainly 
negotiated  by  him,  binds  him,  and  foreclosed  his  equity  of 
redemption  as  efifectually  as  a  statutory  sale  would  have 
done.  Whttcher  v.  Shaiiuck,  3  Allen  319,  was  replevin  by 
the  assignee  of  an  insolvent  debtor  of  goods  mortgaged  by 
the  debtor  to  the  defendant,  who  was  allowed  to  show  in 
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defence  that  by  consent  of  the  debtor  he  took  and  sold  the 
goods  on  the  mortgage  before  condition  broken.  The  court 
said  that  although  by  the  terms  of  the  mortgage  the 
debtor  had  a  right  to  keep  possession  of  the  goods,  and  to 
use  and  enjoy  them  till  he  was  in  default,  yet  he  might 
waive  that  right  and  any  other  right  reserved  to  him  by  the 
mortgage,  and  make  a  new  agreement  with  the  defendant, 
the  mortgagee,  for  any  lawful  disposition  of  the  goods. 
This  is  a  holding  that  such  an  agreement  is  not  in  contra- 
vention of  the  insolvency  law  and  binds  the  assignee. 
Whether  the  plaintiff  could  have  maintained  the  action  had 
the  defendant  taken  possession  of  the  goods  in  violation  of 
the  mortgagor's  rights,  the  court  said  was  not  a  question 
that  required  an  opinion.  Sparhawk  v.  Drexel^  12  Bank. 
Reg.  450, 469,  is  to  the  same  effect,  where  it  is  said  that  such 
an  agreement  was  neither  actively  nor  constructively  in 
fraud  of  the  Bankrupt  Act,  because  the  prior  lien  continued, 
and  that  the  agreement  was  available  to  the  holders  of  the 
lien  to  the  extent  of  placing  them  on  the  same  legal  and 
equitable  footing  as  if  the  securities  had  originally  been 
received  by  them  under  a.  contract  enabling  them  to  make 
sale  in  the  manner  the  agreement  authorized.  The  court 
said  that  it  was  unnecessary  to  consider  how  far  an  agree- 
ment enabling  the  holders  to  sacrifice  the  securities  would,  if 
made  at  such  a  crisis  of  insolvency  as  then  existed,  have 
contravened  the  Act,  for  the  agreement  gave  no  such 
authority. 

In  this  case  the  prior  lien  continued,  and  it  was  lawful  to 
sell  the  goods  for  the  purposes  of  that  lien,  and  the  fact  that 
the  consent  to  sell  for  that  purpose  was  accompanied  by  an 
intent  on  the  part  ot  the  mortgagor — ^the  existence  of  which 
the  orators  had  reason  to  believe — to  contravene  the 
insolvency  law  in  respect  of  the  surplus,  does  not  vitiate  the 
consent,  and  make  the  sale  thereunder  unlawful  when 
otherwise  it  would  be  lawful,  any  more  than  taking  a 
transfer  of  the  equity  of  redemption  in  contravention  of  the 
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law  vitiated  the  mortgage  lien ;  for  a  contract  that  is  fair 
and  lawful  in  itself,  cannot  be  affected  by  one  that  is  against 
the  policy  of  the  law.  Britt  y.  AyUtty  11  Ark.  475 :  52  Am. 
Dec.  282. 

The  consent  to  sell,  therefore,  not  being  in  contravention 
of  the  insolvency  law,  the  sale  thereunder,  made  for  a  fair 
price  and  before  insolvency  proceedings  were  commenced, 
binds  the  assignee  also,  and  passed  a  good  title  as  to  him, 
and  therefore  he  cannot  maintain  his  action  of  trover. 

But  although  the  orators  had  a  right  to  sell  for  the 
purposes  of  the  mortgage,  yet  the  transfer  of  the  equity  of 
redemption  to  them  was  a  fraud  upon  the  insolvency  law — 
Avery  v.  Hackley,  20  Wall.  407  —  and  consequently  the 
assignee  is  entitled  to  the  proceeds  of  the  sale,  less  the 
amount  appropriated  to  the  purposes  of  the  mortgage,  to 
the  extent,  if  any,  that  the  fraud  was  not  purged  by  matter 
ex  post  factOy  which  it  was  legally  capable  of  being,  as  the 
transaction  was  voidable  and  not  void. 

Crawmnskield  v.  Kitiridge^  7  Met.  520,  was  assumpsit  by 
the  assignee  of  an  insolvent  debtor,  to  recover  the  value  of 
furniture  mortgaged  by  the  debtor  to  the  defendant.     The 
mortgage  was  given  tor  the  double  purpose  of  securing, 
through   the  defendant,    a   dona-fide    debt    due   from   the 
mortgagor    to    a    woman    who    knew  nothing    of    the 
transaction,  and  of  preventing  the '  mortgagor's  creditors 
from    attaching    the    property,  but    before  the  suit  was 
brought,  the   defendant  had  converted  the  property  into 
money  and  paid  the  money  to  the  woman  to  apply  on  her 
debt;   and  it  was  held  that  that  purged  the  fraud,  as  the 
woman  knew  nothing  of  the  fraud,  and  could  herself  have 
impeached  the  mortgage  had  there  been  no  assignment  of 
the  mortgagor's  estate,  and  that  consequently  the  plaintiff 
could  not  recover. 

This  is  the  settled  doctrine  in  Massachusetts  as  to 
voidable  conveyances,  even  of  land.  Oriental  Bank  v. 
Haskins^    3   Met.    332.      The    doctrine   is    not,    however. 
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applicable  to  void  conveyances.     Prout  v.  Vaughn^  52  Vt. 
451. 

The  Massachusetts  cases  do  not  distinguish  between 
payments  made  pursuant  to  an  agreement  made  at  the  time 
of  the  fraudulent  transaction  and  a  part  of  it,  and  payments 
made  pursuant  to  a  subsequent  agreement;  but  the  later 
New  Hampshire  cases  seem  to  require  that  the  payment 
should  be  made  pursuant  to  a  subsequent  agreement, 
though  the  earlier  cases  did  not.  HtUchtns  v.  Sprague^ 
4  N.  H.  469 :  17  Am.  Dec.  439  and  note. 

But  here  there  was  a  subsequent  agreement,  pursuant  to 
which  $500  of  the  proceeds  went  to  pay  the  mortgagor's 
note  to  the  White  River  Bank,  whereas  the  original 
agreement  required  that  the  entire  surplus  be  paid  to  the 
mortgagor  himself.  And  although  in  form  the  Rix  note 
was  payable  to  the  mortgagor,  and  by  him  indorsed  to  Rix, 
vet  the  real  essence  of  the  matter  was,  that  the  note  was  to 
be  devoted,  as  it  was,  to  the  payment  of  the  bank  note;  and 
as  it  was  paid  before  insolvency  proceedings  were 
commenced,  it  purged  the  fraud  pro  tanio^  as  the  fraud  is 
constructive  and  not  active,  the  bank  being  a  bona-fide 
creditor  without  notice  of  the  fraud,  and  therefore  standing 
like  a  bona-fide  purchaser  without  notice. 

But  as  to  the  $97.50,  balance  of  the  proceeds  of  the 
goods,  the  fraud  has  not  been  purged,  as  the  orators  still 
have  that  in  their  hands,  and  the  assignee  is  entitled  to  it, 
as  the  orators  practically  conceded  before  the  master. 

The  exception  to  the  admission  of  proof  of  the 
transaction  of  the  Rix  note  cannot  be  sustained,  for  that 
question  was  ruled  against  the  orators  when  the  action  at 
law  was  here.    See  67  Vt.  522. 

The  orators  requested  the  master  to  report  all  the 
testimony  on  which  he  based  the  finding  that  they  had 
reasonable  cause  to  believe  that  Whitcomb  was  insolvent 
and  that  the  transaction  was  intended  to  prevent  his 
property  from  going  to  his  assignee  in  insolvency.    But 
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inasmuch  as  the  master  states  specifically  the  facts  on  which 
he  based  that  finding,  and  it  is  not  claimed  that  those  facts 
were  found  without  evidence,  and  as  they  tend  to  support 
the  inference  drawn  from  them,  the  orators  are  not  entitled 
to  have  the  report  set  aside  nor  recommitted  for  a  non- 
compliance with  that  request. 

The  exception  that  the  report  as  a  whole  shows  no 
fi^audulent  act  nor  intent  on  the  part  of  the  orators  cannot 
avail;  for  it  is  not  active,  but  constructive,  fi'aud  that  is 
found  against  them,  and  that  finding  must  stand,  as  it  is 
based  upon  facts  that  support  it,  as  we  have  just  said. 

The  last  exception  is  that  the  master  received  and 
considered  against  the  objection  of  the  orators  the  testi- 
mony stated  in  the  supplemental  report.  This  exception  in 
eflfiect  is,  that  the  master  ought  not  to  have  received  nor 
considered  any  of  that  testimony.  That  report  states 
considerable  testimony  given  by  divers  witnesses.  The 
objection  the  brief  makes  to  the  testimony  is,  that  it  related 
to  matters  subsequent  to,  and  disconnected  with,  the  main 
transaction,  and  therefore  inadmissible.  The  consequence 
of  such  a  general  exception  is,  that  if  the  master  was  right 
in  any  one  particular,  the  exception  must  be  overruled. 
Green  v.  Weaver^  1  Sim.  404;  Pearson  v.  Knapp^  1  Myl. 
&  K.  312;  Candler  v.  Petiit,  1  Paige  427;  Frankhn  v. 
Keeler^  4  Paige,  382.  For  a  distinction  between  an 
exception  that  the  master  ought  not  to  have  done  all  that 
he  did,  and  one  that  he  ought  not  to  have  done  any  of  it, 
see  Moore  v.  Langfordy  6  Sim.  323. 

Much  of  this  testimony  related  to  the  part  that  the  orator 
Enright  took  in  respect  of  the  Rix  note,  and  as  that 
transaction  has  been  held  to  be  admissible,  the  testimony 
concerning  it  was  of  cotirse  admissible,  and  as  the  master 
was  right  in  admitting  it,  the  exception  is  overruled. 

The  orators  are,  therefore,  entitled  to  an  injunction 
against  the  further  prosecution  of  said  action  of  trover, 
with  full  costs  of  this  suit;  but  as  to  that  action,  they  are 
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not  entitled  to  full  costs,  for  when  a  party  defends  an  action 
at  law,  and  afterwards  resorts  with  success  to  a  court  of 
chancery,  it  is  not  the  practice  to  saddle  his  opponent  with 
the  costs  both  at  law  and  in  chancery,  but  only  with  the 
costs  of  one  proceeding.  The  orators  defended  said  action 
to  the  extent  of  a  trial  on  the  merits  in  the  county  court, 
where  they  succeeded,  and  of  a  hearing  in  the  supreme  court 
on  exceptions,  when  they  were  defeated,  and  it  was  not  till 
quite  a  while  after  all  that  that  they  resorted  to  chancery, 
and  thus  they  have  put  the  defendant  to  the  expense  of  a 
double  litigation,  whereas  they  should  have  elected  at  an 
earlier  stage  of  the  action  at  law,  and  as  early  as  the  first 
term  certainly,  whether  they  would  resort  to  chancery  or 
not,  and  therefore  they  should  pay  the  costs  of  that  action 
after  the  first  term  and  receive  costs  therein  only  to  and 
including  that  term.  Watson  v.  Allcock^  4  DeG.  M.  &  G. 
242 ;  Kerr  on  Injunctions,  *30,  pi.  24. 

But  we  cannot  restrain  further  proceedings  by  the 
defendant  against  the  orators  for  recovering  the  money  for 
which  they  are  liable,  without  securing  the  money  to  him ; 
and  therefore,  on  payment  into  court  of  said  stun  of  $97.50, 
with  the  interest  thereon  from  the  commencement  of 
said  action,  an  injunction  will  issue,  restraining  such 
proceedings  also,  but  not  otherwise.  Cotesworth  v. 
Stephens y  4  Hare  185. 

Decree  reversed  and  cause  remanded^  with  mandate. 
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Isaac.  W.  Hatch  vs.  E.  W.  Gagb. 

October  Term,  1897. 

Present :    Ross,  C.  J.,  Taft,  Rowbll,  Stast  and  Thompson,  JJ. 

Fdytneni—When  Money  and  Goods  not  Applied  May  be  /Recovered, 

The  plaintiff  claimed  to  have  paid  the  defendant  money,  and  to  have 
famished  him  prodnce,  nnder  an  agreement  that  when  they  amounted  to 
a  certain  snm  they  should  be  indorsed  npon  notes  which  the  defendant 
held  against  the  plaintiff.  The  defendant  denied  that  he  had  received  the 
money,  and  claimed  that  he  had  received  the  produce  expecting  to 
indorse  it  when  the  plaintiff  gave  him  the  price.  No  indorsement  was 
ever  made,  and  the  plaintiff,  having  paid  the  note  otherwise,  brought 
this  action  for  the  money  and  produce.  Held^  that  the  defendant  was 
not  entitled  to  an  instruction  that  the  plaintiff  could  not  recover 
without  establishing  such  an  agreement  as  he  claimed,  for  upon  the 
defendant's  own  testimony  the  produce  was  not  received  as  present 
payment. 

General  Assumpsit.  Plea,  the  general  issue.  Trial  by 
jury  at  the  December  Term,  1896,  Addison  Coanty,  Tyler,  J., 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  excepted. 

W.  W.  Rider  for  the  defendant. 

No  question  is  made  but  that  the  cash  and  produce  were 
delivered  to  be  applied  as  part  payment;  but  the  plaintiff 
claims  that  the  agreement  to  postpone  the  indorsement, 
and  the  subsequent  refusal  to  indorse,  bring  the  case  within 
the  rule  of  Chellis  v.  Woods,  11  Vt.  466,  so  that  assumpsit 
will  lie  for  their  recovery.  The  question,  then,  was,  whether 
the  agreement  was  established,  and  the  defendant  was 
entitled  to  the  instruction. 

/.  W,  Page  and  D.  /.  Foster  for  the  plaintiff. 

The  rule  is  well  settled  that  in  order  to  constitute 
payment,  the  money  must  be  delivered  and  received  as 
payment ;  if  left  for  subsequent  adjustment  or  future  appli- 
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cation,  it  is  not  payment.  Strong  v.  McConnell^  10  Vt.  231 ; 
Chellis  V.  Woods,  11  Vt.  466;  McNeal  v.  Strong,  16Yt.640; 
Cushman  v.  Hall,  28  Vt.  656;  Cass  v.  McDonald,  39  Vt. 
65 ;  Bronson  v.  Rugg,  39  Vt.  241 ;  Jewett  v.  IVinship,  42 
Vt.  204. 

Moreover,  where  property  is  delivered  to  be  applied  in 
payment  of  a  note  and  the  party  so  receiving  it  refuses  to 
indorse  it  in  accordance  with  the  agreement,  and  the  note  is 
otherwise  paid,  the  value  of  the  property  may  be  recovered. 

McNeal  v.  Strong,  16  Vt.  640. 

• 

RowELL,  J.  The  plaintiffs  testimony  tended  to  show 
that  the  money  and  the  produce  sued  for  were  paid  and 
delivered  to  the  defendant  under  an  agreement  that  they 
were  not  to  be  indorsed  on  the  notes  that  defendant  held 
against  him  until  they  amounted  to  enough  to  cancel  the 
interest  due  at  the  end  of  the  year,  when  they  were  to  be 
indorsed.  The  defendant  denied  having  received  any  of  the 
money  and  some  of  the  produce,  and  said  that  what 
produce  he  did  receive  he  expected  to  allow  the  plaintiff  for 
on  the  notes  when  the  time  came  around  that  he  knew  the 
price,  but  that  the  plaintiff  never  gave  him  the  price,  and  so 
he  never  put  the  articles  on  the  notes. 

For  some  months  prior  to  December  2,  1895,  when  the 
notes  were  paid  and  taken  up,  the  parties  were  in  contro- 
versy about  the  payment  of  the  money  and  the  delivery  of 
the  produce;  and  at  the  time  the  notes  were  paid,  the 
plaintiff  tried  to  have  the  same  allowed  and  applied  on  the 
notes,  which  the  defendant  refused  to  do,  and  so  the  appli- 
cation was  not  made. 

The  court  correctly  refused  to  charge  that  the  plaintiff 
could  not  recover  unless  the  jury  found  such  an  agreement 
as  he  claimed  in  reference  to  postponing  indorsement,  for 
the  testimony  on  neither  side  tended  to  show  that  the 
produce  was  delivered  and  received  as  present  payment  on 
the  notes,  but  that  both  parties  contemplated  a  subsequent 
adjustment  and  application,  although  they  differed  as  to 
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when  that  was  to  be  made;  and  as  to  the  money,  the 
defendant  denied  the  receipt  of  any  of  it,  and  the  making  of 
any  agreement  with  the  plaintiff  concerning  the  indorse- 
ment of  it  or  of  the  produce. 

Judgment  affirmed. 


Catherine  Batchelder  vs.  Burton  Blake  and 

J.  E.  DwiNELL,  admr. 

October  Term,  1897. 
Present:    Ross,  C.  J.,  Rowkll,  Tylbh,  Munson,  Start  and  Thompson,  JJ. 

Estoppel— Evidence, 

A  father  and  mother  mortgaged  their  farm  to  one  of  their  daughters  to 
■ecnre  their  notes  to  her  for  one  thousand  dollars,  payable  at  their 
decease,  and  then  conYcyed  the  farm  to  another  danght'er  npon  condition 
that  she  pay  said  notes,  taking  at  the  same  time  from  the  second 
daughter  a  written  contract  for  their  support  during  life  and  the  pay- 
ment of  their  debts,  including  the  notes.  The  second  daughter  died 
leaving  a  will  by  which  she  bequeathed  to  her  sister  one  thoosand 
dollars,  to  be  realized  from  certain  securities,  intending  that  the  legacy 
when  paid  should  be  in  liquidation  of  the  notes.  The  sister  manifested 
her  willingness  that  this  should  be  so,  and  she,  as  well  as  the  devisee  of 
the  farm,  expected  that  her  debt  would  be  paid  out  of  the  securities  and 
that  the  form  would  be  dear;  but  she  never  accepted  the  securities  as 
payment,  and  when  they  proved  worthless  in  the  hands  of  the  executor 
she  sought  a  foreclosure  of  her  mortgage  against  the  devisee  in  posses- 
sion and  the  administrator  upon  the  father's  estate.  Heldj  that  there 
was  nothing  in  these  facts  to  estop  her  from  foreclosing. 

Held  also,  that  the  contract  to  support  the  parents  was  not  the  one  in 
issue  and  on  trial,  and  that  the  oratrix  was  a  competent  witness  to 
prove  that  she  had  searched  for  the  original  and  foiled  to  find  it. 

A  mortgage  deed  of  real  estate,  executed  by  a  married  woman,  though  not 
executed  by  her  husband,  may  be  admitted  as  a  declaration  by  her  to 
prove  the  existence  of  a  contract  recited  in  its  condition. 

The  scrivener  may  testify  that  alterations  in  a  deed  were  made  before  its 
execution. 
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Petition  to  foreclose  a  mortgage.  Heard  upon  pleadings 
and  master's  report  at  the  February  Term,  1897,  Orleans 
County,  before  Tafi^  Chancellor.  Decree  for  the  petitioner. 
The  defendants  appealed. 

Exhibit  No.  4,  referred  to  in  the  opinion,  was  a  mortgage 
deed,  dated  July  29,  1882,  from  Mary  A.  Blake  to  H.  N. 
Wright  and  Orpha  Wright,  the  condition  of  which  recited 
an  agreement  for  the  life-support  of  the  mortgagees  by  the 
mortgagor.  Mrs.  Blake  was  a  married  woman  at  the  date 
of  the  mortgage,  but  her  husband  did  not  join. 

John  Young  sxlAJ,  P.  Lamson  for  defendant  Blake. 

F.  W.  Baldwin  and  W,  TV.  Miles  for  the  petitioner. 

Tyler,  J.  It  appears  that  H.  N.  Wright  and  his  wife, 
Orpha  Wright,  being  well  advanced  in  years  and  desiring  to 
divide  their  property  between  their  two  children,  Mary  A. 
Blake  and  Catherine  Batchelder,  on  October  8,  1879, 
executed  and  delivered  to  their  daughter  Catherine  a  mort- 
gage of  their  farm  in  Barton,  conditioned  for  the  payment 
of  two  promissory  notes  of  that  date,  of  $500  each,  signed 
by  H.  N.  Wright  and  payable  to  the  said  Catherine  at  the 
decease  of  the  maker  and  his  wife,  with  interest  after  the 
maker's  decease,  and  on  the  same  day  they  gave  a  deed  of 
the  same  farm,  with  the  live  stock  and  farming  tools 
thereon,  to  their  daughter  Mary  A.,  conditioned  that  she 
should  pay  the  mortgage  to  her  sister  Catherine.  At  the 
same  time  Mrs.  Blake  made  a  written  contract  with  her 
father  and  mother,  by  which,  in  consideration  of  the  convey- 
ance to  her,  she  undertook  to  settle  all  his  outstanding 
debts  and  support  her  father  and  mother  upon  the  farm 
during  their  lives,  and  at  their  decease  pay  Mrs.  Batchelder 
$1,000.  After  the  execution  of  these  papers  Mrs.  Blake 
took  possession  of  the  real  and  personal  estate  conveyed  to 
her  which  was  of  the  value  in  all  of  about  $3,000,  and  held 
it  as  her  own  and  supported  her  father  and  mother  upon  the 
farm  until  her  father  died,  Aug.  15,  1887,  and  continued  to 
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support  her  mother  until  Mrs.  Blake  herself  died,  Dec.  5, 
1888,  after  which  Mrs.  Wright  continued  to  live  on  the  farm 
with  her  grandson  Burton  Blake — who  held  it  under  his 
mother's  will — until  June,  1892,  when  Mrs.  Batchdder  and 
her  husband,  without  Burton's  consent,  removed  her  from 
his  house.  In  July,  1882,  Mrs.  Blake  mortgaged  the  farm 
to  H.  N.  and  Orpha  Wright  to  secure  to  them  the  perform- 
ance of  her  contract.  Her  husband  died  in  Sept.  1884,  and 
defendant  Dwinell  was  in  May,  1894,  appointed  adminis- 
trator of  his  estate.  Mrs.  Batchelder's  husband  died  after 
Feb.  13, 1894.  Mrs.  Blake  made  her  will  in  Aug.  1888,  and 
her  sister's  husband,  W.  C.  Batchelder,  was  the  executor. 
She  then  owned  two  western  mortgages  amounting  to 
$1,200,  which  the  master  finds  she  bequeathed  in  thefoUow- 
ing  paragraph  in  her  will : 

*'I  give  to  my  beloved  mother,  Orpha  Wright,  the  interest 
on  twelve  hundred  dollars  during  the  time  of  her  natural 
life,  and  at  her  decease,  I  give  to  my  beloved  sister, 
Catherine  H.  Batchelder,  one  thousand  dollars  of  said 
twelve  hundred  dollars,  and  the  balance  of  said  twelve 
hundred  dollars  which  shall  be  left  after  paying  said  one 
thousand  dollars  to  my  said  sister,  Catherine  H.  Batchelder, 
and  after  paying  the  funeral  expenses  of  my  mother,  the  said 
Orpha  Wright,  which  said  funeral  expenses,  it  is  my  will 
shall  be  paid  out  of  said  twelve  hundred  dollars,  I  give  to 
my  beloved  sons,  Charles  H.  Blake  and  Burton  Blake,  to 
be  divided  equally  between  them." 

She  gave  the  remainder  of  her  estate  to  her  two  sons, 
including  in  Burton's  share  the  farm  in  question. 

The  master  finds  that  the  bequest  of  $1,000  to  theoratrix 
was  intended  by  the  testatrix,  "when  paid  to  the  oratrix," 
to  be  in  payment  and  discharge  of  the  mortgage  of  Oct.  8, 
1879;  that  the  oratrix  so  understood  it  and  made  no 
objection  to  it,  and  while  her  husband  held  the  western 
notes  and  mortgage  as  executor  of  her  sister's  will, 
manifested  a  willingness  to  accept  payment  of  her  mortgage 
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bv  funds  derived  from  the  western  securities  when  collected. 
But  the  oratrix  did  not  accept  the  securities  in  payment  of 
her  mortgage,  nor  did  she  ever  have  the  custody  or  control 
of  them,  nor  did  she  enter  into  any  agreement  to  rely  upon 
them  in  payment  of  her  debt.  The  oratrix  and  the  defend- 
ant. Burton  Blake,  for  a  time  assumed  that  these  securities 
were  good  and  would  be  paid,  that  her  debt  would  thereby 
be  paid  and  that  Burton  would  have  the  farm  clear  of  all 
incumbrances.  The  securities  were  never  collected  and 
proved  to  be  of  no  value.  The  defendant  Burton  recognized 
the  mortgage  of  the  oratrix  as  an  incumbrance  upon  his 
farm,  and  in  the  years  1893  and  1894  claimed  and  had  an 
offset  to  his  personal  property  in  his  tax  inventories. 

From  the  facts  reported  the  master  was  fally  justified  in 
finding  that  the  oratrix 's  mortgage  notes  were  due  and 
unpaid,  and  that  nothing  in  her  conduct  concerning  them 
constituted  an  equitable  estoppel.  The  report  does  not 
show  that  defendant  Blake  did  or  omitted  any  act  in  respect 
to  his  farm  in  consequence  of  the  oratrix's  expressed  reliance 
upon  receiving  payment  of  her  mortgage  by  means  of  these 
securities. 

It  was  competent  for  the  oratrix  to  prove  by  the  scrivener 
that  the  erasures  and  alterations  in  the  mortgage  were  made 
before  its  execution. 

Exhibit  No.  4  was  offered  in  evidence  by  the  oratrix 
merely  as  a  declaration  by  Mrs.  Blake  that  at  the  time  the 
deed  and  mortgage  were  executed  by  her  father  and  mother, 
she  made  a  written  agreement  with  them  to  support  them 
upon  the  home  farm  while  they  lived  and  pay  her  father's 
debts.  The  contract  itself  was  not  in  issue  and  on  trial. 
The  oratrix  only  testified  that  she  had  made  search  for  it 
among  her  mother's  papers  and  had  not  been  able  to  find  it. 
For  this  purpose  she  was  a  competent  witness.  The  making 
of  the  agreement  was  shown  by  other  evidence. 

Decree  affirmed  and  cause  remanded. 
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The  Security  Co.   vs.   The  Bennington  Monument 

Association,  et  aJ. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler  and  Munson,  JJ. 

Implied  Contract— Corporations— Master's  /Report. 

A  corporation  may  be  bound,  like  any  individnal,  by  an  implied  contract ; 
yet  no  one  is  rendered  liable  upon  an  implied  promise  to  pay  for  services 
by  the  mere  fact  that  they  are  valuable,  but  they  must  have  been 
performed  under  circumstances  which  raise  a  presumption  that  the 
parties  understood  that  compensation  was  to  be  made. 

It  is  not  enongh  that  the  party  rendering  the  services  considers  them  valu- 
able and  cherishes  a  hope  that  the  party  benefitted  will  some  time  make 
him  a  gift  out  of  gratitude  therefor. 

The  master  having  found,  upon  evidence  which  certainly  warranted  and 
apparently  required  the  finding*  that  the  services  were  rendered  with  the 
understanding  that  they  were  not  to  be  paid  for,  the  report  must  be 
accepted  and  the  bill  dismissed. 

The  resolutions  adopted  by  the  defendant  association  touching  compensa- 
tion for  the  services  in  question  are  to  be  interpreted  by  the  circum- 
stances which  prompted  and  explain  their  passage. 

A  master  *s  findings  are  not  to  be  reviewed  nor  revised  when  there  is  evidence 
to  sustain  them,  unless  fraud  or  corruption  is  shown. 

Bill  in  Chancery.  Heard  upon  pleadings,  master's 
report  and  orator's  motion  to  set  aside  the  report,  at  the 
December  Term,  1896,  Bennington  County,  before  Thompson^ 
Chancellor.  The  motion  was  overruled  and  the  bill 
dismissed.    The  orator  appealed. 

W,  B.  Sheldon  and  Barber  &  Darling  for  the  orator. 

Batchelder  &  Bates  for  the  defendant  association. 

Ross,  C.J.  This  is  an  appeal  from  the  decree  of  t  hereon  rt 
of  chancery  dismissing  the  orator's  bill.  By  its  bill,  the 
orator  alleges  that  Charles  M.  Bliss  had  rendered  services  of 
great  value  for  the  defendant,  under  such  circumstances  that 
the  defendant  is  legally  obligated  to  pay  for  them,  and  that 
he  had  expended  large  sums  of  money  in  its  behalf,  for 
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which  the  defendant  is  indebted  to  him.  The  orator  further 
alleges  that  it  held  a  trust  fund  for  the  use  of  Mr.  Bliss,  and 
that  it  advanced  him  from  the  trust  fund  to  expend  for  the 
use  and  in  the  business  of  the  defendant,  on  the  representa- 
tions of  Mr.  Bliss  that  tbe  same  would  be  repaid  by  the 
defendant,  from  money  due  and  to  become  due  him  from  the 
defendant,  and  that  later  Mr.  Bliss  assigned  his  claim  for 
services,  and  money  expended  for  the  defendant,  to  the 
orator.  In  its  answer,  the  defendant  denies  that  it  is 
indebted  to  Mr.  Bliss,  in  any  manner,  for  services  or  for 
money  expended  in  its  behalf  The  trial  of  these  issues  was 
referred  to  a  special  master.  During  the  trial  a  mass  of 
testimony  was  taken  and  a  great  number  of  exhibits 
introduced.  The  master  returned  a  lengthy  report  of  his 
findings.  On  the  coming  in  of  his  report,  the  orator  filed 
exceptions  thereto,  and  procured  its  recommittal  for  further 
findings.  When  these  were  made  by  the  master,  the  orator 
filed  further  exceptions  and  moved  that  the  report  be  again 
recommitted  to  the  master  for  further  findings.  This 
motion  was  denied  bv  the  chancellor.  The  orator  there- 
upon  filed  a  lengthy  motion,  setting  forth  a  great  many 
reasons  why  the  master's  report  should  be  set  aside.  The 
case  came  on  for  hearing  on  this  motion,  and  on  the 
master's  report.  The  court  after  a  lengthy  hearing  denied 
the  motion,  and  dismissed  the  orator's  bill.  The  case  relates 
to  the  erection  of  the  Bennington  Battle  Monument,  and  is 
itself  a  monument  to  the  industry  of  the  solicitors  and 
master.  The  case  covers  one  hundred  twenty-five  printed 
pages,  the  testimony,  over  twelve  hundred  type  written 
pages,  accompanied  by  t^o  hundred  and  seventy-five 
exhibits.  The  briefs  for  the  orator  contain  one  hundred  and 
eighty  printed  pages.  The  other  brief  is  not  so  lengthy. 
The  period  of  time  covered  is  twelve  years,  from  1876  to 
1888.  .  The  defendant  was  chartered  by  the  legislature  in 
the  fall  of  1876,  organised  in  January,  1877.  Charles  M, 
Bliss  was  its  secretary  for   the  first  year,  corresponding 
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secretary  for  the  next  ten  years,  director  during  the  years 
1886  and  1887,  and  chairman  of  the  committee  of  five  from 
August,  1883,  to  January,  1887.  In  January,  1888,  he 
withdrew  from  the  Association,  and  assigned  his  claim 
against  it  to  the  orator  soon  thereafter.  The  orator  claims 
there  is  due  Mr.  Bliss,  from  the  defendant,  over  twelve 
thousand  dollars. 

On  this  mass  of  material  the  orator  makes  in  substance 
but  two  contentions. 

First,  that,  on  the  facts  found  by  the  master,  the  orator  is 
entitled  to  recover  some  sum  and  that  the  case  should  be 
recommitted  to  the  master,  or  some  other  master,  to  find 
what  that  sum  is. 

Secondly,  if  the  first  contention  is  not  sustained,  that  the 
master's  report  should  be  set  aside,  and  the  case  be  heard 
de  novo. 

In  considering  these  contentions,  it  must  be  borne  in  mind 
that  the  defendant  is  not  an  ordinary  stock  corporation, 
chartered  and  organized  for  carrying  on  a  business  and 
making  money  for  its  stockholders,  but  a  purely  public  and 
patriotic  association,  chartered  for  two  public  and  patriotic 
purposes:  first,  fittingly  to  celebrate  the  centennial  of  the 
Battle  of  Bennington  and  the  centennial  of  the  State,  as  one 
of  the  United  States;  and,  secondly,  to  erect  a  suitable 
monument  to  commemorate,  for  all  time,  the  Battle  of 
Bennington. 

(1)  To  determine  whether  upon  the  master's  report  the 
orator  is  entitled  to  recover  some  sum  for  the  services  and 
expenses  of  Mr.  Bliss  the  entire  report  needs  to  be  considered. 
The  orator  selects  the  resolutions  of  May  9,  1877,  and 
contends  that  upon  those  resolutions  alone,  supplemented  by 
the  frirther  facts  found,  that  Mr.  Bliss  continued  his  services 
and  expenditures  after,  the  same  as  he  had  done  before,  their 
adoption,  the  orator  is  entitled  to  recover  some  sum, 
notwithstanding  all  the  other  facts  found  and  reported  in 
regard  to  the  circumstances  which  caused  those  resolutions 
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to  be  adopted,  and  in  regard  to  the  understanding  of 
Mr.  Bliss  and  of  the  officers  of  the  Association ,  that  his 
services  and  expenditures  were  voluntarily  rendered,  to 
promote  the  interests  of  the  Association,  without  expecta- 
tion that  payment  would  be  demanded,  or  made  therefor. 
He  does  not  contend  that  the  orator  can  recover  unless 
when  the  services  were  rendered  and  expenditures  made 
Mr.  Bliss  and  the  officers  of  the  Association  mutually 
understood,  or  ought  to  have  understood,  that  the 
Association  was  to  pay  for  such  services  and  expenses. 
He  cites,  as  a  statement  of  the  law  governing  such  cases, 
what  is  adopted  by  the  United  States  Supreme  Court  in 
Fitzgerald  v.  Fitzgerald^  137  U.  S.  98,  and  found  expressed 
in  Pew  V.  First  National  Bank,  130  Mass.  391,  as  follows: 
''A  bank  or  other  corporation  may  be  bound  by  an  implied 
contract  in  the  same  manner  as  an  individual  may.  But,  in 
any  case,  the  mere  fact  that  valuable  services  are  rendered 
for  the  benefit  of  a  party  does  not  make  him  liable  upon  an 
implied  promise  to  pay  for  them.  It  often  happens  that 
persons  render  services  for  others  which  all  parties  under- 
stand to  be  gratuitous.  Thus,  directors  of  banks,  and  of 
many  other  corporations,  usually  receive  no  compensation. 
In  such  cases,  however  valuable  the  services  may  be,  the  law 
does  not  raise  an  implied  contract  to  pay  by  the  party  who 
received  the  benefit  of  them.  To  render  such  party  liable  as 
a  debtor  under  an  implied  promise,  it  must  be  shown,  not 
only  that  the  services  were  valuable,  but  also  that  they 
were  rendered  under  such  circumstances  as  to  raise  the  fair 
presumption  that  the  parties  intended  and  understood  that 
they  were  to  be  paid  for ;  or  at  least,  that  the  circumstances 
were  such  that  a  reasonable  man  in  the  same  situation  with 
the  person  who  receives  and  is  benefited  by  them  would  and 
ought  to  understand  that  compensation  was  to  be  paid  for 
them."  We  regard  this  as  a  fair  and  careful  statement  of 
the  law  of  the  subject.  Apply  it  to  the  resolutions  of  May 
9,    1877,    read   in    the  light   of   circumstances    attending 
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their  adoption  by  the  directors  of  the  defendant.  The 
resolutions  read,  "Resolved,  that  the  board  of  directors  of 
this  Association  are  authorized  in  their  discretion  to  pay 
Charles  M.  Bliss  not  to  exceed  two  dollars  per  day  for  the 
time  spent  as  secretary  of  the  Association  and  for  such 
services  as  they  think  the  interests  of  the  Association 
require  from  this  date  until  otherwise  ordered  by  the 
Association;  and  the  board  of  directors  may  employ  such 
other  assistance  as  they  may  deem  necessary  to  promote  the 
interests  of  the  Association:  "Resolved,  that  Charles  M. 
Bliss  be  paid  the  sum  of  one  hundred  dollars  for  expenses 
incurred  while  acting  for  tke  Association  and  that  a 
further  sum  of  one  hundred  dollars  be  paid  to  him  for 
services  as  secretary  of  the  Association  to  date." 

These  circumstances,  briefly  stated,  ante-dated  and 
attended  the  adoption  of  these  resolutions.  Mr.  Bliss 
was  a  man  of  education  and  refinement,  possessed  of  a 
great  fund  of  information  relating  to  men  and  events  of 
the  American  Revolution,  residing,  in  1875,  in  Bennington, 
without  a  family  and  without  business.  He  possessed  but 
limited  financial  ability.  When,  diuing  that  year,  the 
prominent  men  of  Bennington  began  to  agitate  the  idea  of 
having  in  1877  a  centennial  celebration  of  the  Battle  of 
Bennington  and  of  the  admission  of  the  State  of  Vermont 
into  the  Union,  and  of  erecting  a  monument  commemorative 
of  that  battle,  Mr.  Bliss  entered  actively  and  heartily  into 
all  movements  in  that  direction,  and,  in  various  ways,  gave 
most  of  his  time  and  efforts  to  it,  became  an  active  member 
oftheBenningfton  Historical  Society;  devised  and  advocated 
the  scheme  to  have  the  States  of  Vermont,  New  Hampshire, 
and  Massachusetts  join  in  erecting  a  monument  and  to  ask 
Congress  to  aid  in  the  work,  and,  as  a  means  of  getting  an 
appropriation  from  the  General  Government,  to  urge  upon 
Congress  the  propriety  of  erecting  a  monument  upon  each 
of  the  battle  fields  of  the  Revolution.    This  scheme  outlined 
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by  him,  resulted  in  the  Historical  Society  asking  the 
legislature  in  1876  to  pass  an  act  incorporating  The 
Bennington  Battle  Monument  Association.  Mr.  Bliss  was 
chairman  of  a  committee  to  draft  the  act,  did  so,  and  went, 
with  others,  before  the  legislature  and  urged  its  passage. 
The  people  of  Bennington,  by  subscription,  raised  one 
hundred  and  fifty  dollars  to  pay  his  expenses  while  before 
the  legislature  on  this  business.  He  kept  no  account  of  his 
time  nor  expenses  while  employed  in  promoting  the  passage 
of  the  act. 

The  act  made  appropriations  for  the  celebration  and  for 
a  monument.  It  provided  that  the  Governor  should  invite 
Massachusetts  and  New  Hampshire  to  unite  with  Vermont 
in  the  erection  of  the  monument.  Before  the  Association 
was  organized,  Mr.  Bliss,  without  knowing  whether  the 
Governor  had  extended  the  invitation  required  by  the  act, 
went  to  Massachusetts  and  presented  to  its  Governor  a 
request  of  the  Historical  Society  to  have  that  state  join  and 
make  an  appropriation  for  the  erection  of  the  monument. 
The  Historical  Society,  January  29,  1877,  passed  a  vote  of 
thanks  to  Mr.  Bliss  ''for  his  earnest  and  effectual  work  for 
the  interest  and  welfare  of  the  Society,*'  and  paid  him  a 
small  sum  for  postage  and  stationary,  and  expenses  to 
Boston.  The  Assosiation  never  voted  to  pay  for  any  of  his 
services  or  expenses  rendered  in  promoting  the  creation  of 
the  Association.  The  orator  can  recover  nothing  on  account 
of  them.  Hall  v.  VL  and  Mass.  R.  R.  Co,,  28  Vt.  401; 
Hodges  V.  /?.  df  B,  R,  Co,,  29  Vt.  220.  While  the  services 
and  expenses  rendered  by  Mr.  Bliss  as  a  promoter  of  the 
Association  cannot  be  considered  as  laying  any  foundation 
for  an  obligation  on  the  part  of  the  defendant  to  pay  the 
orator  for  them,  they  can  and  ought  to  be  considered  as 
showing  his  interest  in  the  objects  to  be  attained  by  the 
Association,  and  his  willingness  to  render  services  and  incur 
expenses,  gratuitously,  in  behalf  of  the  Association.  The 
Association  was  organized  January  10,  1877.     Mr.  Bliss 
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was  elected  its  secretary  and  had  to  make  the  necessary 
records  in  that  behalf.  He  was  ex-officto  secretary  of  the 
Centennial  Commission  created  by  the  Association.  This 
Commission  included  all  the  members  of  the  Association 
and  many  other  prominent  citizens.  The  Association,  in 
addition  to  the  two  thousand  dollars  appropriated  by  the 
State,  had  to  raise  over  eleven  thousand  dollars  to  enable 
it  fittingly  to  celebrate  the  centennial  of  the  Battle  of 
Bennington  and  of  the  admission  of  the  State  into  the 
Union.  Mr.  Bliss  was  also  a  member  of  the  literary 
committee  for  that  celebration.  He  with  the  other  officers 
of  the  Association  and  prominent  citizens,  was  giving  his 
time  and  incurring  expenses  preparatory  to  making  the 
celebration  suitable  and  fitting  to  the  occasion.  The  act  of 
incorporation,  as  drawn  by  him  and  presented  to  the 
legislature,  provided  for  paying  the  secretary  a  salary. 
This  provision  was  stricken  out  by  the  committee  who  had 
the  bill  in  charge  as  objectionable. 

The  Association  when  organized  made  no  provision  for 
compensating  its  secretary  nor  any  of  its  other  officers 
to  May  9,  1877,  when  the  resolution  was  adopted,  and 
then,  Mr.  Bliss  made  no  claim  that  he  was  entitled  to  pay 
for  his  services  and  expenses,  nor  had  the  directors  to  that 
time  taken  any  action  on  the  subject.  Individually  they  did 
not  understand  that  Mr.  Bliss  claimed  pay  for  his  services, 
nor  that  any  of  the  officers  of  the  Association  were  to 
receive  pay  for  their  services,  but  understood  all  such 
services  were  of  a  patriotic  character,  rendered  without 
expectation  of  any  pecuniary  reward.  It  was  understood, 
however,  that  when  one  went  abroad  under  the  direction 
of  those  in  authority,  or  in  performance  of  duties  specially 
assigned,  and  then  only,  he  would  be  reimbursed  for  his 


Since  the  organization,  Mr.  Bliss's  time  had  been  fully 
occupied  by  duties  incident  to  his  official  position,  in  the 
discharge  of  which  he  had  made  several  journeys.    He  had 
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Spent  some  money  in  traveling  expenses,  the  exact  amotmt 
of  which  did  not  appear.  Under  these  circumstances,  the 
finance  committee,  while  canvassing  the  State  to  solicit 
donations,  found  an  impression  existing  that  Mr.  Bliss  was 
getting  his  living  out  of  the  Association,  which  interfered 
with  the  success  of  their  work.  To  put  at  rest  this 
impression,  and  make  sure  of  the  future,  the  matter  was 
called  up  and  discussed  by  the  directors  and  the  resolutions 
adopted.  Considered  in  the  light  of  these  circumstances, 
we  think  the  first  resolution  was  intended  to,  and  does, 
clearly  negative  the  right  of  Mr.  Bliss  to  charge,  or  to 
expect  pay,  for  his  services  rendered  the  Association  as  its 
secretary,  or  otherwise,  under  the  requirements  of  the 
directors,  except  so  far  as  the  directors,  acting  as  a  board, 
authorized  such  payment,  which  in  no  case  should  exceed 
two  dollars  per  day.  If  he  was  to  receive  something,  in 
any  event,  for  such  services,  it  could  not  rest,  as  made  to  by 
the  resolution,  wholly  in  the  discretion  of  the  directors. 
The  authorization  was  to  be  exercised  in  their  discretion 
only,  and  that  discretion  could  not  exceed  the  per  diem 
named.  This  construction,  and  this  only,  would  efiectuate 
the  purpose  for  which  the  resolution  was  passed, — ^rebut  the 
impression  that  he  was  getting  his  living  out  of  the 
Association  bv  virtue  of  his  official  connection  with  it. 
The  second  resolution  supplements  the  purpose  of  the  first 
by  settling  with  Mr.  Bliss  up  to  that  date.  Hence,  these 
resolutions  do  not  support  the  contention  of  the  orator's 
solicitors,  that  they  recognize  that  Mr.  Bliss  was  to  be 
compensated  for  his  services  as  secretary  by  virtue  of  his 
office,  without  any  action  of  the  directors.  It  is  only  on 
this  contention  that  he  claims  that  the  orator  is  entitled  to 
recover  some  sum  notwithstanding  the  other  facts  found  by 
the  master.  The  construction  we  have  placed  upon  these 
resolutions  is  the  same  placed  upon  them  by  Mr.  Bliss  and 
by  the  directors  of  the  Association.  The  directors  never 
took  any  action  under  the  resolutions  except  to  pay  the 
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money  voted,  nor  did  Mr.  Bliss  during  the  ten  following 
years  ask  them  to.  Both  parties  went  forward  under  the 
understanding  existing  at  the  time  the  resolutions  were 
adopted,  that  none  of  the  oflRcers  of  the  Association  were 
to  receive  pay  for  official  services  rendered,  nor  for  expenses 
except  when  they  "went  abroad  under  the  direction  of 
those  in  authority,  or  in  performance  of  duties  specifically 
assigned."  This  is  abundantly  shown  by  the  facts  reported 
by  the  master. 

September  12,  1877,  the  Association  called  upon  the 
executive  committee  of  the  Centennial  Commission  and  its 
treasurer  to  make  a  detailed  report  on  collections  and  all 
disbursements  for  the  Centennial  Celebration  of  August 
16th  and  17th.  October  1,  1877,  in  answer  to  Mr.  Bliss's 
resolution,  which  was  then  adopted,  the  report  was  made, 
showing  a  balance  of  $470.15  on  hand,  which  was  trans- 
ferred to  the  defendant.  In  it  there  is  an  item  of  $734.44 
for  traveling  and  sundry  expenses  of  committees.  The 
master  finds  that  the  expenses  of  Mr.  Bliss  as  a  member  of 
the  literary  committee  were  included  in  this  item.  We  think 
these  facts; — that  this  settlement  was  made  with  the 
knowledge  of  Mr.  Bliss,  made  to  ascertain  what  sum  the 
Commission  had,  after  all  bills  incurred  by  it  were  paid,  to 
transfer  to  the  Association,  that  the  expenses  incurred  by 
him  as  one  of  the  literary  committee  were  incurred  under 
this  Commission,  that  he  then  made  no  claim  to  have  them 
allowed  to  him,  and  that  the  expenses  of  the  executive 
committee  were  only  about  fifty  dollars, — have  a  tendency 
to  establish  the  fact  found  fi-om  them  by  the  master. 

At  the  annual  meeting  of  the  Association,  holden  January 
14,  1878,  a  financial  agency,  or  committee,  was  created  for 
the  purpose  of  raising  money,  and  authorized  to  put  in 
operation  such  measures,  and  to  employ  such  agents,  as  it 
might  deem  proper,  and  were  invested  with  full  power  and 
discretion  in  the  premises.  August  16, 1882,  the  Association 
withdrew  the  power  of  employing  agents,  and  ordered  the 

14 
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committee  to  terminate  all  existing  contracts  for  obtaining 
subscriptions,  and  "to  cause  a  settlement  to  be  eflfected  with 
any  and  all  persons  who  may  have  been  engaged  in 
obtaining  subscriptions,  or  in  rendering  services  for  the 
Association  in  any  other  way  upon  any  claim  or  expectation 
of  compensation."  Considerable  of  Mr.  Bliss's  claim  accrued 
in  this  way.  He  knew  of  this  resolution,  and  was  called 
upon,  under  it,  by  one  authorized  to  settle  with  him.  He 
said  to  that  person  that  he  had  no  claim  of  any  character 
against  the  Association,  and  this  was  reported  to  the  Asso- 
ciation. Again,  at  the  annual  meeting  of  the  Association 
in  1885,  reports  having  become  current  that  Mr.  Bliss  was 
working  for  the  Association  with  the  expectation  of 
receiving  pay  therefor,  and  that  he  considered  the 
Association  largely  indebted  to  him,  on  being  inquired 
of  he  publicly  stated  that  "he  was  not,  and  had  not  been, 
serving  the  Association  for  pay,  that  he  had  no  claim 
against  it  on  account  of  services,  and  that  the  Association 
owed  him  nothing." 

In  1886  the  legislature  conditionally  appropriated  ten 
thousand  dollars  to  purchase  a  site  for  the  monument,  and 
created  a  commission  to  make  the  purchase  when  the 
Association  furnished  a  satisfactory  guarantee  that  the 
monument  should  be  commenced  within  six  months  after 
the  site  was  secured,  and  that  it  should  be  completed  within 
five  years  thereafter.  This  led  the  commissioners  to  inquire 
into  the  financial  condition  of  the  Association.  On  learning 
how  much  in  cash,  and  state  and  government  appropri- 
ations, the  Association  had,  they  inquired  what  claims,  if 
any,  existed  against  the  Association.  Among  others  they 
inquired  of  Mr.  Bliss,  and  whether  he  had  any  claims 
against  it.  He  "assured  them  that  he  had  no  claims  against 
the  Association  for  services  and  that  the  Association  had 
paid  him  his  expenses."  Mr.  Bliss  does  not  deny  having 
made  these  various  statements,  in  substance.  The  last 
statement  was  made  January  5, 1887.    He  now  says,  when 
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he  made  these  several  statements  he  did  not  suppose  he  had 
any  claim  against  the  Association  enforceable  at  law  or  in 
equity,  but  that  he  had  not  then  taken  legal  advice  which  he 
now  has  done.  He  had,  in  all,  by  private  subscription  made 
by  the  friends  of  the  enterprise,  and  by  the  Association,  been 
paid  considerably  over  one  thousand  dollars.  The  last 
payment  was  made  in  May,  1886,  and  was  understood  to 
be  in  full  for  his  allowable  expenses  to  that  date.  The 
directors  understood  these  statements  to  be  true  when 
made,  and  acted  in  reliance  upon  them.  Mr.  Bliss's  activities 
and  services  were  not  confined  to  the  discharge  of  his  ofiicial 
duties,  but  extended  into  every  department,  even  when 
specially  assigned  by  the  Association  to  committees  or  other 
officers.  Notwithstanding  the  raising  of  money  was  given 
into  the  hands  of  a  financial  committee,  Mr.  Bliss  was 
active  in  securing  individual  donations  and  State  and 
congressional  appropriations.  Frequently  when  he  went 
abroad  on  this  work  his  expenses  were  paid,  either 
by  individual  donations  or  by  the  Association,  and  he 
was  sent  or  allowed  to  go  upon  these  missions  upon  the 
understanding  of  those  in  authority,  that  his  going  would 
cost  the  Association  only  his  expenses.  His  work  in  this 
department  was  sometimes  effective  and  sometimes  without 
beneficial  results.  Notwithstanding  the  Association  had  a 
special  and  able  committee  on  the  design  of  the  proposed 
monument,  Mr.  Bliss  bestowed  a  vast  amount  of  time, 
labor  and  expense  upon  this  department  of  the  work,  very 
much  of  which  was  in  opposition  to,  and  for  the  overthrow, 
and  resulted  in  the  overthrow  of  the  work  of  the 
committee.  It  has  apparently  proved  that  he  was 
fi-equently  right  in  his  ideas  which  led  to  such  opposition. 
But  however  superior— if  they  were  superior — ^his  own  ideas 
on  the  subject  of  a  proper  design  were  to  those  of  the 
committee  on  design,  it  cannot  with  propriety  be  held,  that 
he,  or  those  in  authority  under  the  Association,  reasonably 
expected  he  was  to  receive  pay  for  his  services  and  expenses 
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rendered  in  opposition  to  the  labors  of  the  properly 
appointed  committees  of  the  Association.  A  careful  reading 
and  study  of  the  whole  case,  including  master's  report, 
exhibits,  testimony  and  briefs,  especially  the  testimony  of 
Mr.  Bliss,  leaves  a  firm  impression  that  his  ideas  of  the 
importance  of  the  event  to  be  commemorated,  of  the  kimd 
and  style  of  monument  appropriate  for  that  purpose,  and 
of  the  measures  and  means  necessary  to  be  employed  to 
secure  it,  were  frequently  in  advance  of  many,  if  not  most, 
of  his  associates ;  that  he  was  firmly  impressed  with  their 
superiority,  could  be  and  was  helpful  to  those  who  agreed 
with  him,  could  not  work  with,  but  thought  he  must 
convert  or  obstruct,  those  members  of  the  Association,  or 
its  officers,  who  entertained  any  different  ideas.  Hence  his 
services  and  expenses  were  regarded  by  his  associates  as 
sometimes,  and  in  some  places,  serviceable,  and  were 
authorized,  and  his  expenses  abroad  paid;  but,  quite  as 
often,  as  not  serviceable,  but  otherwise,  hence  not 
authorized;  yet,  from  his  make  up,  he  thought  them 
necessary,  and  rendered  them  without  authority.  This 
condition  of  things  extended  through  his  work  down  to 
January  5,  1887,  when  he  stated  to  the  Commissioners  of 
the  State,  in  the  presence  of  the  officers  of  the  Association, 
that  he  had  no  claim  against  the  Association  for  services 
and  that  the  Association  had  paid  him  his  expenses. 
Thereafter  it  does  not  appear  that  he  did  any  authorized 
work  awav  from  home.  He  had  ceased  to  be  a  member  of 
the  committee  of  five,  and  held  only  the  offices  of 
corresponding  secretary  and  director.  April  12,  1887,  the 
board  of  directors  appointed  a  building  committee,  to 
whom  was  referred  *'all  subjects  relating  to  the  building  of 
the  monument,  such  as  design,  size  of  monument,  contracts 
for  stone  and  labor,  employment  and  engineers,  and  the 
covering  of  all  money  now  appropriated  into  the  treasury 
of  the  Association."  Mr.  Bliss  entertained  difierent  ideas 
on  many  of  the  subjects  specified  from  what  the  committee 
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appointed  did,  wanted  to  be  placed  on  the  committee,  was 
dissatisfied  that  he  was  not,  never  did  any  active  work  in 
favor  of  the  Association  thereafter,  and  withdrew  therefrom 
at  the  annual  meeting  holden  in  January,  1888.  Mr.  Bliss 
testified  that  the  appointment  of  the  building  committee 
with  the  power  conferred,  took  the  tools  with  which  he 
had  been  working,  and  was  wishing  to  continue  to  work, 
out  of  his  hands.  Upon  his  withdrawal  the  Association 
passed  commendatory  resolutions.  The  master  closes  his 
findings  on  this  subject,  saying:  '*Up  to  this  time  Mr.  Bliss 
had  not  thought  of  presenting  to  the  Association  a  claim  to 
be  compensated  for  his  services.  His  expenses,  incurred  in 
the  performance  of  duties  imposed  by  his  ofiicial  connection 
with  the  corporation,  and  in  duties  delegated  to  him 
especially  by  those  having  authority,  had  been  paid  in  full." 
"There  had  been  no  arrangement  with  him,  by  the  directors, 
under  the  resolution  of  May  second,  (ninth)  1877,  and,  in 
fact  he  ceased  to  be  secretary  on  his  election  as  corre- 
sponding secretary,  at  the  annual  meeting  in  the  January 
following.  He  understood  that  no  one  in  the  Association 
had  any  right  to  demand  pay  for  services  rendered  and 
that  no  one  expected  compensation.  That  his  services  were 
rendered,  and  expenses  incurred,  without  thought  of  further 
claim  against  the  Association  is  shown  by  the  fact,  that, 
during  the  ten  or  more  years  occupied  by  the  project,  he 
never  kept  any  accounts  with  the  Association;  he  never 
made  a  charge  against  it  even  for  money  expended ;  it  does 
not  appear  that  he  so  much  as  kept  an  expense  account 
when  travelling,  nor  a  diary  showing  his  whereabouts 
during  any  portion  of  the  time,  and  is  now  unable  to  make 
any  intelligent  statement  of  the  amount  of  his  expenditures, 
his  only  method  of  reaching  a  conclusion  touching  the 
amount  of  the  same  being  an  estimate." 

"On  the  other  hand,  Mr.  Bliss  really  believed  that  to  his 
efforts  more  than  to  those  of  any  other  person  the 
Association  was  indebted  for  the  success   it   obtained   in 
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the  selection  of  an  appropriate  design,  in  securing  necessary- 
funds  with  which  to  erect  the  monument,  and,  generally 
speaking,  for  the  success  of  the  undertaking;  and  that  the 
Association  ought  in  honor,  to  compensate  him;  and  he 
cherished  the  hope  that  at  sometime  a  sum  of  money  would 
be  voted  to  him  from  the  treasury  of  the  Association  as'  a 

gift." 

If  the  master  had  added  as  he  might  have  done  because  it 
was  uncontro  verted,  and  which  the  orator  complains  of  him 
for  not  doing,  that  the  association  kept  no  account  with  Mr. 
Bliss,  that  fact  would  have  added  only  to  the  conclusiveness 
of  the  facts  reported ;  for  it  would  have  shown  that  the 
association  did  not  understand  it  was  dealing  with  him  as 
its  creditor.  These  facts  under  the  law  claimed  by  the 
orator,  conclusively  show  that  the  orator  is  not  entitled  to 
recover,  nor  is  their  conclusiveness  at  all  shaken  or  varied 
by  the  facts  reported  not  heretofore  referred  to. 

The  solicitor  for  the  orator  claims  in  his  brief  that  the 
resolutions  of  May  9,  1877,  created  some  kind  of  a  trust 
relation  between  Mr.  Bliss  and  the  association,  which  the 
orator  has  the  right  to  have  enforced.  If  we  have  correctly 
construed  the  resolutions,  they  created  no  such  trust 
relation,  but  placed  the  matter  of  compensation  for  Mr. 
Bliss's  official  and  specially  authorized  services  and  expenses 
in  the  hand  of  the  directors,  for  him  to  deal  in  regard 
thereto  with  the  board  of  directors,  and  without  such  deal, 
no  indebtedness,  direct  nor  by  implication,  arose  against 
the  association  in  favor  of  Mr.  Bliss.  Bv  them  Mr.  Bliss 
understood,  or  ought  to  have  understood,  that  the  directors 
held  the  funds  of  the  association  in  trust  solely  for  the 
accomplishment  of  the  purposes  set  forth  in  its  charter,  to 
be  guarded  by  them  against  any  diminution  except  for 
services  and  expenses  contracted  for  and  authorized  by  the 
board  when  acting  officially.  No  judgment  for  the  orator 
could  legally  have  been  rendered  on  the  master's  report. 

II.    The  motion  to  have  the  report  set  aside  and  the  case 
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heard  de  novo,  covers  many  printed  pages  and  indicates 
many  points  in  regard  to  which  the  mover  thinks  the 
master  ought  to  have  found  differently.  When  listening  to 
the  argument  of  the  solicitor,  and  on  careful  examination  of 
the  motion  and  the  testimony,  we  fail  to  find  any  material 
fact,  found  by  the  master,  in  regard  to  which  there  was  not 
evidence  submitted  tending  to  support  his  finding.  His 
findings  will  be  neither  reviewed  nor  revised  where  there  is 
evidence  to  sustain  them  unless  fraud  or  corruption  is 
shown.  Waterman  v.  Buck,  58  Vt.  519 ;  Howard  v.  Scott, 
50  Vt.  48;  Memll  v.  C.  Vt,  R,  Co.,  54  Vt.  200;  Randall  v. 
Randall,  55  Vt.  214. 

It  would  contribute  nothing  to  the  law  of  the  case  to 
take  up  and  point  out  seriatim  the  evidence  tending  to 
support  the  various  findings  by  the  master  brought  under 
consideration  by  the  motion.  The  charges  of  fraud  and 
corruption  are  wholly  unsupported.  Such  charges  should 
never  be  made  unless  the  solicitor  knows  of,  and  produces, 
substantial  evidence  to  sustain  them.  Whether  he  should 
have  found,  as  urged,  that  Mr.  Bliss  was  insolvent,  rather 
than,  "a  man  of  moderate  means,"  is  immaterial  to  the 
decision  of  the  case.  If  found  as  claimed  bv  the  orator,  it 
would  not  afiect  the  proper  judgment  to  be  rendered. 
Neither  does  the  omission  of  the  master  to  find  the  value  of 
Mr.  Bliss's  services  rendered  and  expenses  incurred  injure  the 
orator,  so  long  as  it  is  found  that  the  defendant  was  not 
indebted  to  him  for  any  portion  thereof  not  already  paid. 
The  solicitor  has  placed  much  stress  upon  his  claim  that  the 
master  did  not  give  proper  force  to  the  assignments  by  Mr. 
Bliss  to  Mr.  Child,  to  Henry  I.  Bliss  and  to  the  orator,  and 
to  various  votes  of  the  association  when  voting  money  to 
him.  These  were  all  to  be  considered  in  connection  with  the 
other  evidence  in  the  case,  particularly  in  connection  with 
Mrs.  Bliss's  acts  and  declarations,  and  the  acts  of  the 
association  and  the  acts  and  testimony  of  its  officers  who 
were   authorized   to   carry  on  particular  branches  of  its 
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business.  The  assignments,  votes  and  resolutions  are  all  set 
forth  by  the  master.  The  assignment  to  Mr.  Child  was 
paid  by  the  Association  from  what  it  conceded  it  owed  him 
for  expenses  when  abroad  under  the  authority  of  its  proper 
officers.  Mr.  Henry  I.  Bliss  never  notified  the  defendant  of 
the  assignment  to  him,  nor  made  any  claim  under  it.  That 
Mr.  Charles  M.  Bliss  notified  it  that  he  had  made  such  an 
assignment,  did  not  place  the  association  under  any  duty 
arising  therefrom  to  Mr.  Henry  I,  Bliss.  It  could  not 
thereby  shield  itself  from  being  held  as  the  trustee  of  Mr. 
Charles  M.  Bliss  if  it  was  in  any  way  indebted  to  him,  and 
had  been  trusteed.  The  assignment  to  the  orator  was 
made  after  Mr.  Bliss  had  ceased  to  act  in  any  capacity  in 
behalf  of  the  defendant.  After  so  lengthy  and  expensive  a 
hearing  by  a  master  eminent  in  the  profession,  probably,  as 
is  usually  the  case,  appointed  with  the  concurrent  approval 
of  the  parties,  some  substantial  legal  reason  should  be 
clearly  shown  to  exist  for  setting  aside  his  report  and 
granting  a  rehearing  by  the  same,  or  another,  master.  No 
such  reason  has  been  brought  to  our  attention.  In  short,  a 
careful  reading  and  study  of  the  testimony  and  exhibits 
leaves  the  firm  impression  that  the  master  could  have  come 
to  no  difierent  conclusion  than  he  did,  as  quoted  near  the 
close  of  point  one,  and  as  further  shown  near  the  close  of 
his  report,  if  he  treated  the  testimony  of  the  various 
witnesses,  including  that  of  Mr.  Bliss,  as  true,  and  under- 
took to  reconcile  the  testimony  of  each  with  that  of  the 
others,  and  with  the  records  and  exhibits.  We  have  not 
overlooked,  but  have  given  no  prominence  to  the  attempt  of 
the  directors  of  the  association  to  settle  with  Mr.  Bliss  in 
1889.  No  common  understanding  was  reached  and  no 
settlement  concluded.  It  was  no  more  than  evidence  in  the 
case,  considered  by  the  master,  as  stated  in  the  report. 

Decree  affirmed^  cause  remanded. 
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Joshua  F.  Davis  vs.  New  England  Fire  Insurance  Co. 

October  Term,  1897. 

Present :    Ross,  C.  J.,  Taft,  Rowell,  Tylek,  Munson,  Start  and 

Thompson,  JJ. 

Insurance  Policy^Parties  Plaintiff— Insurable  Interest  at  Time  of  Loss 

Sufficient— Pleading. 

A  fire  insurance  policy  insuring  the  plainti^"  and  another  jointly,  upon  a 
consideration  moving  from  both,  cannot  be  made  the  basis  of  an  action 
by  the  plaintiff  alone  without  alleging  some  reason  for  the  non-joinder, 
although  a  portion  of  the  property  insured  and  destroyed  is  alleged  to 
have  belonged  to  the  plaintiff. 

A  declaration  upon  a  fire  insurance  policy  need  not  allege  an  insurable 
interest  in  the  plaintiff  at  the  issuing  of  the  policy,  provided  it  allege  one 
at  the  time  of  the  loss. 

Argumentative  averments  are  sufficient  on  general  demurrer. 

General  Assumpsit,  with  a  special  count  upon  a  fire 
insurance  policy.  Upon  general  and  special  demurrer  to  the 
special  count,  at  the  March  Term,  1897,  Washington 
County,  Rowellj  J.,  presiding,  a  pro-forma  judgment  was 
rendered  sustaining  the  demurrer  and  adjudging  the  count 
insufficient.    The  plaintiflF  excepted. 

The  special  count  alleged  that  a  portion  of  the  personal 
property  insured  and  destroyed  belonged  to  the  plaintiff. 

The  special  demurrer  assigned  for  causes,  1st,  that  the 
policy  was  issued  to  the  plaintiflF  and  Mary  A.  Davis, 
jointly,  upon  a  consideration  moving  from  both,  and  that 
both  were  necessary  parties;  2nd,  that  the  policy  is  a 
contract  with  the  two,  and  that  it  is  not  alleged  that  the 
dwelling  house  or  any  of  the  personal  property  was  the  sole 
and  separate  property  of  the  plaintiflF  in  fee,  or<  of  the 
plaintiff  and  said  Mary  A.  Davis,  or  of  either  of  them  ;"^3rd, 
that  it  appears  that  the  plaintiflF  and  Mary  A.  Davis  were 
not  the  owners  of  the  personal  property. 
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Frank  Plumley  and  G.  A,  Davis  for  the  plaintiflF. 

A  party  may  not  be  joined  in  a  suit  who  has  neither  legal 
nor  beneficial  interest  in  the  subject  matter.  Although  here 
the  contract  is  in  form  joint,  the  interests  are  several,  and 
separate  actions  may  therefore  be  maintained.  Eccleston  v. 
Clipsham,  1  Saund.  153;  Austin  v  Walsh,  2  Mass.  401  r 
Dunham  v.  Gillis,  8  Mass.  462;  Ehle  v.  Purdy,  6  Wend. 
629;  Sharp  v.  Conkling,  16  Vt.  359.  ** As  relates  to  simple 
contracts,  the  promise,  to  whomever  made,  inures  to  and 
is  deemed  a  promise  to  whoever  has  the  beneficial  interest, 
which  is  the  person  from  whom  the  consideration  moves." 
Warden  v.  Burnham,  8  Vt.  395. 

The  policy  is  in  eflfect  an  open  policy  and  the  plaintiflF  may 
recover  to  the  extent  of  his  interest.  Mary  A.  Ward  could 
not  have  been  joined  because  she  had  no  interest  in  a  portion 
of  the  personal  property.  In  Davenport  v.  N,  E,  Mutual 
Life  Assoaation,  47  Vt.  528,  it  was  held  that  a  suit  in  the 
names  of  the  parties  in  interest  though  not  technically 
parties  to  the  contract  might  be  sustained.  See  Crampton  v. 
Ballard,  10  Vt.  251,  254. 

Butler  &  Moloney  for  the  defendant. 

Taft,  J.  (1)  This  is  an  action  to  recover  upon  a  fire 
insurance  policy.  It  is  alleged  that  the  contract  was  made 
by  the  defendant  of  the  one  part,  and  the  plaintiflF  with  one 
Mary  A.  Davis,  jointly,  of  the  other  part.  No  reason  is 
alleged  for  not  joining  Mary  A.  Davis,  as  co-pIaintiflF.  The 
contract  was  made  by  her  and  the  plaintiflF  as  the  insured, 
the  consideration  was  paid  by  them,  and  the  promise  was 
made  to  them,  jointly.  Under  our  decisions  she  is  a 
necessary  party  plaintiflF. 

(2)  It  is  insisted  by  the  defendant  that  the  declaration  is 
defective  for  that  there  is  no  allegation  that  the  property 
insured  was  the  property  of  the  plaintiflF  at  the  time  the 
policy  was  issued,  citing  Dickemtan  v.  Vt.  Mut,  Fire  Ins,  Co,, 
67  Vt.  99,  in  which  it  is  said,  "It  is  essential  tothesufficiencv 
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of  the  counts  that  they  should  allege  an  insurable  interest  in 
the  plaintiffs  at  the  time  the  policies  were  issued  and  also  at 
the  time  of  loss."  This  is  a  general  rule  and  according  to 
the  current  of  decisions,  and  is  applicable  in  all  cases  when 
it  does  not  appear  that  there  was  any  interest  in,  nor 
ownership  of,  the  property  from  the  time  the  policy  was 
issued  to  the  time  of  loss.  But  a  policy  may  be  valid  and 
attach  to  and  cover  property  acquired  subsequent  to  its 
delivery,  and  in  such  cases  the  rule  above  stated  is  modified, 
and  an  allegation  that  subsequent  to  the  delivery  of  the 
policy  the  insured  acquired  an  interest  in  the  property  which 
is  the  subject  of  the  contract,  is  sufficient.  In  Hooper  v. 
Robinson,  98  U.  S.  528,  Mr.  Justice  Swayne  cites  I.  Perkins's 
Amould  on  Insurance,  238,  viz:  **It  is  now  clearly  estab- 
lished that  an  insurable  interest  subsisting  during  the  risk 
and  at  the  time  of  loss,is  sufficient,  and  that  the  assured  need 
not  also  allege  or  prove  that  he  was  interested  at  the  time  of 
effecting  the  policy.  Indeed,  it  is  every  day's  practice  to 
effect  insurance  in  which  the  allegation  could  not  be  made 
with  any  degree  of  truth."  And  the  learned  Judge  adds, 
^'This  is  consistent  with  reason  and  justice  and  is  supported 
by  analogies  of  the  law  in  other  cases;"  and  he  mentions 
that  a  deed  voidable  under  certain  circumstances  may  be 
made  valid  for  all  purposes  by  a  sufficient  after  considera- 
tion, devises  for  certain  purposes  to  grantees  not  in  esse 
which  vest  and  take  effect  when  the  grantee  shall  exist,  and 
other  instances  that  depend  for  their  efficacy  upon  events 
occurring  subsequent  to  the  conveyance  under  which  they 
arise. 

The  declaration  before  us  is  defective  in  respect  to  some  of 
the  property,  for  not  alleging  ownership  in  the  plaintiff  at 
the  time  of  the  loss,  but  there  is  no  allegation  as  to  any  of 
it  that  it  was  that  of  the  plaintiff  at  the  time  the  policy 
was  issued.  There  is  an  argumentative  allegation  that 
subsequent  to  the  issuing  of  the  policy  the  plaintiff  became 
the  owner  of  a  portion  of  it.    These  allegations  that  during 
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the  life  of  the  policy  the  plaintiff  became  the  owner  and  was 
so  at  the  time  of  the  loss,  are  sufficient  in  respect  to  alleging 
the  interest  of  the  insured. 

The  declaration  is  defective  in  respect  to  some  of  the 
property,  and  good  as  to  other  portions  of  it. 

(3)  The  contract  set  forth  provided  that  the  real 
property  was  insured  "while  occupied  as  a  private  dwelling 
house  by  a  tenant."  It  argumentatively  appears  that  it 
was  occupied  at  the  time  of  the  loss  as  it  was  at  the  time 
the  policy  was  issued,  and  under  the  contract  sued  upon  this 
is  sufficient. 

Judgment  affirmed  and  cause  reminded. 


John  H.  Polley  vs.  Samuel  L.  Hazard,  Jr, 

October  Term,  1897. 
Present:    Ross,  C.  J.,  Taft,  Munson,  Start  and  Thompson,  JJ. 
Receiptor's  Contract—What  Will  Relieve  Him  from  Liability. 

The  receiptor's  obligation,  even  when  absolute  in  its  terms,  is  contingent 
by  operation  of  law.  His  contract  is  to  return  the  property  to  save^the 
officer  from  liability  to  the  attaching  creditor  or  the  owner,  and  he  can 
defend  by  showing  whatever  will  relieve  the  officer  from  this  liability. 

A  receiptor  is  released  by  an  adjudication  of  insolvency  against  the 
attachment  debtor  which  dissolves  the  attachment,  although  a  part  of 
the  property  had  been  previously  disposed  of  by  the  debtor,  and 
although  execution  was  taken  out  and  the  property  demanded  in  season 
to  have  permitted  a  sale  upon  execution  before  the  filins:  of  the  petition, 
for  the  court  will  not  assume  that  the  officer  would  have  proceeded 
thus  speedily  in  the  absence  of  any  evidence  that  the  creditor  had 
directed  it. 

Trover.    Heard  on  an  agreed  statement  of  facts  at  the 
March  Term,   1897,  Rutland  County,   Tyler^  J.,  presiding. 
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Judgment  for  the  plaintiff  to  recover  $102.16  and  his  costs. 
The  defendant  excepted. 

May  25,  1896,  the  plaintiff,  deputy  sheriff,  served  a  writ 
in  favor  of  James  Laramie  against  the  Hazard  Slate  Co., 
attaching  the  property  described  in  the  writ  in  this  cause, 
and  the  defendant  gave  a  receipt  therefor,  by  which  he 
undertook  to  redeliver  the  same  to  this  plaintiff,  or  any 
other  officer  authorized  to  demand  it,  on  demand,  or  pay 
all  costs  and  damages. 

Judgment  was  obtained  in  the  Laramie  suit  for  the 
plaintiff  for  $96.90,  damages,  and  $6.26,  costs.  An  appeal 
was  taken  by  the  defendant,  but,  not  being  entered,  an 
execution  was  issued  July  21,  1896,  and  placed  in  the  hands 
of  the  plaintiff  for  collection,  and  he,  within  thirty  days  from 
the  date  of  the  judgment,  demanded  the  property  of  the 
receiptor,  who  failed  and  refused  to  deliver.  The  property 
had  been  allowed  to  remain  in  the  possession  of  the  Slate 
Company  and  a  part  thereof,  exceeding  in  value  the  amount 
of  the  Laramie  judgment,  had  been  disposed  of  by  it  before 
the  issuing  of  the  execution.  The  remainder  of  the  attached 
property,  which  was  not  sufficient  to  satisfy  the  execution, 
together  with  other  personal  property  of  the  Slate 
Company  which  was  sufficient,  was  seized  and  advertised 
for  sale  on  said  execution  by  the  plaintiff.  September  12, 
1896,  a  petition  in  insolvency  against  the  Slate  Company 
was  filed,  and  on  the  15th  day  of  October  it  was  adjudged 
insolvent,  and  the  property  passed  to  the  possession  of  the 
messenger  and  afterwards  of  the  assignee. 

Bromley  &  Clark  for  the  defendant. 

JVilltam  H.  Preston  for  the  plaintiff. 

The  conversion  was  committed  when  the  property  was 
disposed  of.  Clark  v.  Smithy  52  Vt.  529.  A  cause  of  action 
accrued  at  that  time.  If  the  insolvency  proceedings  had 
been  begun  before  that  cause  of  action  accrued,  the  attach- 
ment would  have  been  dissolved  and  the  property  vested  in 
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the  assignee;  but  having  been  disposed  of  it  could  not 
pass  to  him.  There  was  time  to  have  sold  the  property 
before  insolvency  proceedings,  had  the  receiptor  kept  the 
property  to  respond  to  the  execution.  The  defendant  is, 
therefore,  liable.    Moulton  v.  Chapin^  28  Me.  505. 

MuNSON,  J.  The  receiptor's  obligation,  although  absolute 
in  its  terms,  was  contingent  by  operation  of  law.  He  was 
to  return  the  property  to  save  the  officer  from  liability  to 
the  attaching  creditor  or  the  owner.  He  can  defend  by 
showing  whatever  will  relieve  the  officer  from  this  liability. 
Adams  v.  Fox,  1 7  Vt.  365 ;  Roberts  v.  Carpenter,  53  Vt.  678  \ 
Dayton  v.  Merrttt,  33  Conn.  184. 

The  assignment  in  insolvency  related  back  to  the  filing  of 
the  petition,  and  dissolved  the  attaching  creditor's  lien  upon 
the  receipted  property,  and  passed  the  property  to  the 
assignee  as  against  the  debtor.  V.  S.  2098,  2099.  So  no 
ground  was  left  upon  which  the  officer  could  be  made 
accountable  to  either  the  creditor  or  the  owner.  It  is  true 
that  a  sale  of  the  property  before  the  filing  of  the  petition 
would  have  been  valid  against  the  assignment,  and  that  the 
officer  demanded  this  property  in  such  time  that  if  delivered 
it  could  have  been  so  sold.  But  we  think  the  receiptor 
cannot  be  held  liable  upon  the  mere  fact  that  a  sale  might 
have  been  made.  The  statute  required  the  officer  to  adver- 
tise the  property  forthwith,  but  did  not  limit  him  to  the 
fourteen  days'  notice.  Inasmuch  as  the  law  gave  him  sixty 
days  in  which  to  make  sale  and  return,  the  law  cannot  well 
assume  that  he  would  have  done  it  in  less  time.  It  is  not 
necessary  to  consider  what  holding  would  be  required  if  it 
were  found  that  the  creditor  had  directed  ia  speedy  sale. 

The  plaintiiBF  is  nevertheless  entitled  to  nominal  damages, 
the  suit  having  been  brought  before  the  attachment  was 
dissolved. 

Judgment  reversed  and  judgment  for  plaintiff  for  one 
cent  damages  and  costs. 
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James  W.  Thomas  vs,  Betsey  E.  Leland  and  trs. 

October  Term,  1897. 

« 

Present:  Ross,  C.  J.,  Tapt,  Rowbll,  Tyler,  Start  and  Thompson,  JJ. 

V.  S.  425^Notice  to  Taxpayer, 

If  a  tazpajer's  list  is  made  up  by  the  listers  by  reason  of  his  failure  to 
return  an  inTentory,  the  provisions  of  V.  S.  425,  requiring  notice  to  the 
taxpayer,  apply,  whether  they  make  up  his  list  by  doubling  or  not;  and 
the  statute  is  mandatory.  A  notice  given  in  the  mode  provided  by  the 
statute,  but  a  day  or  two  later,  is  of  no  effect. 

Trustee  Process  for  the  collection  of  a  tax,  claimed  to 
be  due  from  the  defendant  to  the  town  of  Salisbury  of 
which  the  plaintiff  is  collector.  Upon  the  report  of  a  referee 
at  the  December  Term,  1896,  Addison  County,  Tyter^  J., 
presiding,  a  pro-forma  judgment  was  rendered  for  the 
defendant,  and  the  plaintifi  excepted. 

The  defendant,  claiming  to  be  a  non-resident,  returned  an 
inventory  containing  her  real  estate  only.  No  use  of  this 
inventory  was  made  by  the  listers,  nor  did  they  deposit  it 
in  the  town  clerk's  office.  They  ascertained  that  the 
defendant  had  debts  due  her  from  parties  in  this  State 
amounting  to  $8,000  and  made  out  an  inventory  containing 
her  real  estate  and  this  item  of  personal  property,  and 
these  sums,  in  all  $8,632,  they  used  in  making  up  her  grand 
list,  which  was,  thus,  $86.32. 

Charles  F.  Ktngsley  for  the  plaintiff. 

It  does  not  appear  that  the  defendant's  list  was  made  up 
by  the  doubling  process,  and,  if  not,  there  is  no  provision 
for  notice. 

Even  if  the  statutory  provision  does  apply  it  was 
substantially  complied  with. 
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Button  &  Button  for  the  defendant. 

■ 

There  were  but  two  courses  open  to  the  listers.  One  was 
to  accept  the  defendant's  inventory.  The  other  was  to 
reject  it  and  make  her  list  under  the  doubling  statute.  If 
they  chose  the  latter  course  the  notice  was  indispensable. 
It  could  not  be  shortened  a  single  day.  Cooley  on 
Taxation  218-337. 

Taft,  J.  There  is  one  fatal  objection  to  a  recovery  by  the 
plaintiff.  The  inventory  made  by  the  defendant  in  the  year 
in  question  was  rejected  by  the  listers,  and  never  filed  in  the 
clerk's  office.  After  its  rejection  they  proceeded  to  ascertain, 
as  best  they  could,  the  amount  of  defendant's  taxable 
property.  They  ascertained  that  she  had  debts  due  her 
amounting  to  eight  thousand  dollars,  and  made  her  list 
accordingly.  It  does  not  appear  that  the  appraised  value 
of  her  property  was  doubled,  as  required  by  the  statute. 
Whether  it  was  so  done  or  not  is  immaterial,  for  whatever 
mode  was  pursued,  it  was  the  duty  of  the  listers  under  V.  S. 
§  425,  to  give  the  defendant  a  written  notice,  notifying  her  of 
the  making  of  the  list,  on  or  before  the  first  day  of  May  of 
that  year,  or  by  leaving  such  notice  at  her  last  and  usual 
place  of  abode,  if  a  resident.  Such  notice  was  not  so  left 
until  a  day  or  two  after  the  first  day  of  May.  The 
statutory  provision  made  for  notice  is  mandatory ;  a  strict 
compliance  with  it  in  all  essential  particulars  is  a  condition 
precedent  to  a  valid  list.  As  some  writers  say,  a  day  too 
late  renders  the  assessment  void.  The  notification  in  the 
manner  provided  by  the  statute,  after  the  first  day  of  May 
was  null.  The  provision  requiring  it  to  be  left  on  or  before 
that  day  was  a  condition  precedent  to  a  valid  list,  and  that 
provision  of  the  statute  not  having  been  complied  with,  the 
assessment  was  invalid  and  the  tax  cannot  be  collected. 
The  making  of  the  inventory  and  returning  it  was  not  a 
substitute  tor  the  notice  required  by  the  statute.  Brush  v. 
Buker,  56  Vt.  143. 
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It  is  unnecessary  to  notice  the  other  question  discussed,  as 
there  can  be  no  recovery  by  the  plaintiff  in  any  aspect  of  the 
case. 

The  pro-forma  judgment  is  affirmed. 


State  vs.  E.  L.  White. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Tyler.  Munson,  Start  and  Thompson,  JJ. 

Keeping  Liquor  iviih  Intent  to  Sell—Evidence^  Examined  Copy— Record 
in  Office  of  Revenue  Collector -^  Abbreviations  —  Interpretation— 
Province  of  Court— State  not  Confined  to  Date  Alleged—  Trial  De  Novo 
on  Appeal— When  State  Compelled  to  Elect— Discretion— Surprise- 
Evidence  of  Intent  from  other  Transactions, 

In  a  prosecntion  for  owning  and  keeping;  intoxicating  liquor  with  intent  to 
sell  the  same  contrary  to  law,  a  paper  which  the  court  found  to  be  an 
examined  copy  of  a  record  in  the  office  of  the  collector  of  internal 
rcTenue,  was  admissible  to  proTC  that  a  person  bearing  the  same  name 
as  the  respondent  was  granted  a  license  as  a  retail  liquor  dealer  for  the 
period  in  question,  it  being  left  to  the  jury  to  find  whether  the 
respondent  was  that  person. 

The  form  used  by  applicants  for  licenses,  containing  a  note  suggesting  the 
use  of  the  letters,  R.  L.  D.,  for  '* Retail  Liquor  Dealer,"  in  the  column 
headed  "Business,"  was  properly  received  and  used  by  the  court,  in 
connection  with  such  examined  copy,  as  an  aid  in  interpreting  the  letters 
*'R.  L.  D.,"  as  used  in  the  column  headed  ''Business,"  in  the  examined 
copy. 

The  examined  copy  showing  an  entry  of  $25  in  the  column  set  apart  for 
the  amount  paid  for  the  license,  it  was  proper  to  show  that  that  was 
the  amount  of  the  special  tax  of  a  retail  liquor  dealer,  and  that  the 
special  taxes  of  other  classes  of  dealers  were  different  in  amount. 

Extrinsic  evidence  is  admissible  to  explain  the  meaning  of  technical 
characters  and  abbreviations;  and  the  interpretation  of  such  is  the 
province  of  the  court. 

In  a  prosecution  for  owning  and  keeping  intoxicating  liquor  with  intent 
to  sell  the  same  contrary  to  law,  the  State  is  not  confined  to  the  date 
named  in  the  complaint,  but  a  conviction  may  be  had  for  an  offense 

'5 


226  STATE   V.  WHITB.  [70 

committed  on  any  date  within  three  years  next  preceding  the  exhibition 
of  the  complaint;  and  if,  after  a  trial  in  the  municipal  court,  the  case  is 
taken  to  the  county  coart  by  appeal,  the  whole  case  is  to  be  tried  as  if  it 
had  been  commenced  there. 

It  is  wholly  within  the  discretion  of  the  county  court  when  to  compel  the 
State  to  elect  upon  which  date  it  will  claim  a  couYiction,  if  the 
respondent  is  given  an  opportunity  to  make  his  defense. 

The  respondent  cannot  urge  that  he  was  surprised  and  prejudiced  by  the 
ruling  of  the  court  as  to  election,  when  the  exceptions  do  not  disclose  it, 
nor  that  he  made  any  application  for  a  continuance. 

Complaint  for  owning  and  keeping  intoxicating  liquor 
with  intent  to  sell  the  same  contrary  to  law.  Plea,  not 
guilty.  Trial  by  jury  at  the  March  Term,  1897,  Washington 
County,  Rowell,  J.,  presiding.  Verdict  and  judgment  of 
guilty.    The  respondent  excepted. 

R.  A.  Hoar  and  G.  71  Swasey  for  the  respondent. 

Fred  A.  Howland,  State's  Attorney,  for  the  State. 

Thompson,  J.  This  was  a  prosecution  against  the 
respondent  for  owning  and  keeping  intoxicating  liquor  with 
intent  to  sell  the  same  contrary  to  law,  commenced  in  the 

mm  ' 

city  court  of  Barre,  and  appealed  therefrom  to  the  county 
court.  The  complaint  was  dated  Sept.  18,  1896,  and  the 
offense  was  alleged  therein  to  have  been  committed  Sept.  14, 
1896.  No  specifications  were  filed  in  the  city  court,  nor 
did  it  appear  upon  what  time  the  State  there  relied  for 
conviction. 

The  evidence  tended  to  show  that  Vermont  belongs  to  the 
same  Internal  Revenue  District  as  New  Hampshire,  and  that 
the  collector's  office  is  kept  at  Portsmouth,  New  Hampshire. 
The  State  offered  in  evidence  a  copy  of  the  record  in  the 
collector's  office  of  special  tax  payers  in  Barre  on  which 
appeared  the  name  of  the  respondent,  and  after  it  the  letters 
"R.  L.  D.,"  indicating  the  business  for  which  the  license  was 
granted,  and  also  "$25,"  which  indicated  the  amount  paid 
for  the  license. 

The  sheriff  of  the  county  was  produced  eis  a  witness,  who 
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testified  to  his  having,  himself,  made  the  copy  from  the 
ofiicial  records,  and  to  its  correctness,  and  that  his  request 
for  a  certified  copy  was  denied.  The  exceptions  state  that, 
from  the  evidence,  the  court  found  as  a  fact  that  said  paper 
was  an  ''exemplified  copy*'  of  the  record  in  the  collector's 
office,  of  the  special  tax  payers  for  the  fiscal  year  1895—6,  in 
the  city  of  Barre,  and  admitted  the  copy  in  evidence ;  to 
which  finding  and  admission  in  evidence,  the  respondent 
excepted. 

Mr.  Weeks,  deputy  collector  for  Vermont,  except  Windham 
County,  was  improved  as  a  witness  by  the  State,  and 
testified  in  substance  that  he  used  abbreviations  in  his 
official  business,  and  used  some  of  those  in  note  **a"  at  the 
bottom  of  the  form  produced  by  him,  which  came  to  him 
with  other  forms  from  the  collector's  office  in  Portsmouth ; 
that  this  is  the  form  on  which  the  special  tax  payer  makes 
his  application  for  a  special  stamp  tax ;  that  there  are  three 
kinds  of  licenses  issued  by  the  government  for  the  sale  of 
liquors,  in  his  district, — viz.,  the  retail  liquor  dealer's  license, 
— retail  dealer  in  malt  liquor,  and  wholesale  dealer  in 
malt  liquor,  and  that  the  amount  of  the  special  tax  as 
retail  liquor  dealer  is  $25;  as  retail  dealer  in  malt 
liquors,  $20,  and  as  wholesale  dealer  in  malt  liquors 
$50.  The  State  offered  said  form  in  evidence  in  connection 
with  the  examined  copy,  for  the  purpose  of  obtaining  the 
aid  of  note  "a"  in  interpreting  the  letters  **R.  L.  D."  as  they 
appeared  in  the  copy  in  the  column  headed  •^Business,"  and 
to  its  admission  for  that  purpose,  the  respondent  excepted. 
The  court  found  to  be  true  all  that  the  testimonv  of  Mr. 
Weeks  tended  to  prove  and  admitted  the  form  for  the 
purpose  for  which  it  was  oflFered,  and  by  the  aid  of  note 
"a"  at  the  foot  thereof,  which  stated  in  substance  that  the 
abbreviation  **R.  L.  D."  might  be  used  for  "Retail  Liquor 
Dealer,"  interpreted  said  letters  as  used  in  said  copy  to 
mean  "Retail  Liquor  Dealer"  and  to  indicate  as  connected 
with    and   applied   to   the  person  thereon  called   "White, 
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E.  L.,**  that  his  business  was  that  of  a  retail  liquor  dealer; 
but  the  court  left  it  to  the  jury  to  say  whether  or  not  the 
respondent  was  that  person.  To  the  interpretation  and 
finding  that  said  letters  indicated  the  business  of  that 
person  to  be  that  of  a  retail  liquor  dealer,  the  respondent 
excepted. 

It  is  claimed  by  the  respondent  in  argument  that  the  copy 
was  not  an  exemplified  copy.  Technically,  it  is  not.  But, 
it  is  apparent  from  the  exceptions  that  the  use  of  the  word 
"exemplified'*  is  a  clerical  error,  because  the  copy  was 
offered  as  an  examined  copy,  and  is  elsewhere  referred  to  as 
an  examined  copy,  which  in  fact  it  was.  It  was  held  in 
State  Y.  Spauldingy  60  Yt.  233,  that  the  records  in  the 
collector's  office  were  competent  evidence,  and  that  they 
were  clearly  within  the  class  of  public  books  and  official 
registers,  which  may  be  proved  by  an  examined  or  sworn 
copy.  Hence,  it  was  not  error  to  admit  the  examined  copy 
in  evidence,  nor  was  it  error  for  the  court  to  receive  evidence 
to  explain  the  meaning  of  the  letters  **R.  L.  D.,"  and  the 
significance  of  the  **$25"  appearing  after  the  name  of  E.  L. 
White  in  the  examined  copy,  in  order  to  enable  the  court  to 
properly  interpret  it  to  the  jury.  State  v.  Stevens,  69  Vt. 
411 :  38  Atl.  Rep.  80.  Extrinsic  evidence  is  admissible  to 
explain  the  meaning  of  characters  technical  or  not 
commonly  intelligible,  and  abbreviations.  Stephen's  Dig. 
Ev.  (Chase's  ed.)  167;  1  Greenleaf  Ev.  §  280. 

It  was  the  province  of  the  court  to  interpret  the  meaning 
of  the  letters  as  used  in  the  document,  in  connection  with 
its  interpretation  of  it.  1  Greenleaf  Ev.  (12th  Ed.)  §  277 
and  notes  2  and  3. 

The  evidence  further  warranted  the  finding  of  the  fact  by 
the  court  that  the  paper  was  an  examined  copy  of  the 
record,  in  the  collector's  office,  of  the  special  tax  payers  for 
the  fiscal  year  1895—6  in  the  city  of  Barre. 

The  evidence  on  the  part  of  the  State  tended  to  show  that 
June  18, 1896,  officers  searched  the  hotel  of  the  respondent. 
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at  No.  59  South  Main  street  in  Barre,  for  liquor,  and  found 
in  the  cellar  thereof  a  place  fitted  up  as  if  for  a  drinking 
place,  and  found  liquor  there,  which  they  seized  and  carried 
away;  and  that  they  again  searched  the  place  Sept.  14, 
1896,  and  found  substantially  the  same  condition  of  things 
as  before,  and  liquor  in  the  cellar,  which  they  seized  and 
carried  away,  and  also  found  in  the  cellar  three  men,  all  of 
whom  were  more  or  less  intoxicated.  At  the  close  of  the 
testimony,  and  before  argument,  the  State  elected  to  rely, 
as  to  time  for  conviction,  on  June  18,  1896,  instead  of  Sept. 
14,  1896,  which  the  court  allowed  it  to  do,  to  which  the 
respondent  excepted.  The  court  charged  the  jury  that  the 
time  alleged  in  the  complaint  was  not  material,  but  that  a 
conviction  could  be  had  for  an  oflFence  committed  June  18, 
1896,  to  which  the  respondent  also  excepted.  He  now 
contends  that  the  State  was  confined  to  the  time  alleged  in 
the  complaint  and  also  urges  that  the  respondent  was  tried 
and  convicted  before  the  city  court  for  the  oflFence  committed 
Sept.  14,  1896.  This  contention  is  not  tenable.  The 
exceptions  disclose  that  it  did  not  appear  upon  trial  what 
time  the  State  relied  upon  in  the  city  court  for  conviction. 
The  appeal  brought  the  case  before  the  county  court  as  if  it 
had  been  originally  commenced  there,  and  a  conviction 
could  be  had  for  an  oflFence  committed  on  any  date  within 
three  years  next  before  the  exhibiting  of  the  complaint,  if  it 
was  one  for  which  the  respondent  might  have  been  convicted 
in  the  city  court.  The  prosecution  in  either  court  was  not 
confined  to  the  date  alleged  in  the  complaint,  and  the 
respondent  in  that  court  might  have  been  convicted  for  an 
oflFence  committed  either  on  June  18,  or  Sept.  14.  State  v. 
Remelee,  35  Vt.  562. 

It  was  wholly  within  the  discretion  of  the  county  court 
when  to  compel  the  State  to  elect,  if  the  respondent  was 
given  an  opportunity  to  make  his  defense.  State  v. 
Bndgman,  49  Vt.  202.  The  respondent  now  urges  that  he 
was  surprised  by  the  ruling  of  the  court  below   in   this 
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respect,  but  the  exceptions  do  not  disclose  that  fact,  nor 
that  he  made  any  application  for  a  continuance  on  the 
ground  of  surprise,  and  he  cannot  now  be  heard  to  urge  a 
new  trial  upon  that  ground.  BHggs  v.  Gleason^  27  Vt, 
114. 

Subject  to  the  exception  of  the  respondent,  the  court 
charged  the  jury  that,  as  bearing  on  the  question  of  what 
the  respondent's  intent  was  on  June  18,  in  respect  to  selling 
liquor,  it  was  competent  in  the  circumstances  to  inquire, 
among  other  things,  what  his  intent  was  in  that  regard 
Sept.  14,  following ;  that  if  they  found  he  then  kept  liquor 
with  intent  to  sell,  contrary  to  law,  he  could  not  be  convicted 
for  that,  but  the  fact  might  be  used  as  bearing  on  the 
question  of  what  his  intent  was  June  18. 

The  offense  charged  consisted  of  two  elements,  viz.,  the 
owning  and  keeping  intoxicating  liquor,  and  the  specific 
intent  to  sell  the  same  contrary  to  law.  The  character  of 
the  place  where  the  liquor  was  seized  June  18,  was  an 
important  factor  in  determining  the  question  of  the  intent 
with  which  the  intoxicating  liquor  in  question  was  kept  by 
the  respondent.  The  fact  that  it  was  kept  in  a  liquor 
saloon  was  evidence  tending  to  show  that  it  was  owned 
and  kept  for  the  purpose  of  sale,  contrary  to  law. 

If  the  liquor  found  September  14,  was  kept  with  intent  to 
sell  contrary  to  law,  the  fact  that  it  was  so  kept,  tended  to 
show  that  the  place  where  it  was  kept  was  still  a  liquor 
saloon.  The  characteristics  of  the  place  bearing  upon  the 
intent  with  which  the  liquor  was  kept,  were  then  identical 
with  what  they  were  at  the  previous  search,  except  that 
men  were  found  drunk  there  Sept.  14.  There  was  such 
continuity  of  the  surroundings  and  the  business  carried  on 
in  the  place  searched,  that  the  intent  with  which  the  liquor 
was  kept  at  the  time  of  the  latter  search,  clearly  bore  upon 
the  question  of  the  intent  with  which  it  was  kept  on  the 
first  named  date,  and  the  court  correctly  instructed  the  jury 
in  regard  to  its  bearing  on  that  question.    Pierce  v.  Hoff- 


r 


Vt.]  CHAFFEE    V.   CHAFFEE.  231 

man,  24  Vt.  525 ;  Sla^e  v.  Bridgman,  49  Vt.  202 ;  Eastman 
V.  Premo,  49  Vt.  355 ;  State  v.  Haley,  52  Vt.  476 ;  Bradley 
Fertilizer  Co,  v.  Fuller,  58  Vt.  315;  Whitney  Wagon  Works 
V.  Moore,  61  Vt.  230;  Castle  v.  Bullard,  23  How.  (U.  S.) 
172;  1  Greenleaf  Ev.  (12th  ed.)  §  53. 

What  has  already  been  said  disposes  of  the  claim  made  by 
the  respondent  that  the  county  court  had  no  jurisdiction  to 
try  the  respondent  for  the  offense  for  which  he  was 
convicted,  and  to  pronounce  judgment  and  sentence 
thereon,  and  consequently  his  motion  in  arrest  of  judgment 
cannot  avail  him. 

Judgment  that  there  is  no  eTror  in  the  proceedings  of 
the   county   court,   and  that  the  respondent  take 
nothing  by  his  exceptions.   Judgment  and  sentence 
affirpned.    Let  execution  of  sentence  be  done. 


E.  W.  Chaffee,  exr.,  vs,  Lucinda  A.  Chaffee. 

October  Term,  1897. 

Present:  Ross,  C.  J.,  Taft,  Rowell,  Tylek,  Munson,  Start  and 

Thompson,  JJ. 

V,  5.  25s^^Dower  how  Barred-- Election—Specific  Performanu  of  Ante- 
nuptial Contract, 

V.  S.  2532,  providing  in  what  cases  a  widow  may  be  barred  of  dower, 
relates  to  jointures  or  pecnniary  provisions  which  are  to  take  effect  after 
the  decease  of  the  husband  and  between  which  and  the  provision  made 
for  her  by  the  statute  an  election  may  then  be  made ;  but  it  does  not 
apply  to  a  provision  made  for  and  received  by  her,  completely,  during 
the  life  of  her  husband,  under  an  ante-nuptial  contract,  perfectly  fair 
and  well  understood,  that  it  shall  be  in  lieu  of  every  claim  in  her  behalf 
against  his  estate. 

Even  if  the  statute  be  held  to  apply  to  such  a  case,  the  widow  does  not 
waive  the  provision   by  merely  notifying  the   probate  court  of  her 
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election,  without  offering  to  return  what  she  has  received  under  the 
contract. 

In  the  case  at  bar,  the  widow  accepted  one  yearly  installment  under  the 
ante-nuptial  contract,  from  the  executor,  after  her  husband's  decease; 
and  this  of  itself  was  an  election  to  take  under  the  contract. 

It  being  conceded  that  the  probate  court  has  no  power  to  compel  the 
widow  to  keep  her  part  of  the  agreement,  and  that  specific  performance 
of  an  ante-nuptial  contract  folly  performed  on  one  side  may  be  decreed 
by  a  court  of  equity,  the  present  is  held  a  proper  case  for  such  relief. 

The  testator,  in  pursuance  of  the  ante-nuptial  contract,  paid  the  defendant 
an  annuity,  but  during  the  latter  years  of  his  life,  becoming  depressed 
and  imagining  himself  poor,  failed  to  properly  provide  for  her ;  whereby, 
and  to  save  him  annoyance,  she  was  led  to  devote  the  annuity,  and 
other  of  her  own  money,  to  her  own  and  his  support.  Held^  that  the 
decree  for  specific  performance  should  be  made  conditional  upon  the 
orator's  repa3nng  to  the  defendant  these  sums  with  interest. 

Bill  in  Chancery.  Upon  the  pleadings  and  master's 
report  at  the  December  Term,  1897,  Rutland  County, 
Munson,  Chancellor,  rendered  a  pro-forma  decree  dismissing 
the  bill  with  costs.    The  orator  appealed. 

Joel  C  Baker  for  the  orator. 

A  fair  ante-nuptial  agreement  to  relinquish  her  right  to  an 
allowance  from  the  estate  of  her  husband,  when  carried  out 
upon  his  part,  will  be  enforced  against  the  widow.  Paine  v. 
Hollister,  139  Mass.  144;  Weaver  v.  Weaver,  109  111.  225; 
/V^>fe  V. /'^ryfe,  12R.  I.  485;  Tteman  v.  Btnns,  92  Pa.  St. 
248;  Sheldon  y.  Bliss,  8  N.  Y.  35;  Mann  y.  Mannas  Estate^ 
53  Vt.  56 ;  Ltltle  y.  Dwinell,  57  Vt.  311 :  Re  Blackmer's  Est,, 
66  Vt.  48. 

The  manner  in  which  defendant  used  her  money  should 
not  affect  the  decision,  for  whatCYcr  she  did  she  did 
Yoluntarily.    Pierce  y.  Pierce,  9  Hun.  52. 

Butler  &  Moloney  for  the  defendant. 

The  statute  is  specific,  that  the  widow  shall  be  entitled  to 
her  dower  unless  barred  in  a  particular  way,  and  the  court 
is  authorized  to  deny  dower  only  when  it  is  found  that  she 
has  other  sufficient  proYision  for  her  support.  V.  S.  2532 ; 
Little  Y.  Dwinell,  57  Vt.  312. 
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The  bringing  of  this  bill  is  an  admission  that  the  defendant 
is  entitled  at  law  to  homestead,  dower  and  personal 
property.  The  granting  of  specific  performance  rests  in 
sound  discretion  and  will  not  be  exercised  when  "from  a 
change  of  circumstances  or  otherwise  it  would-be  unjust." 
I.  Story,  Eq.  Juris.  §§  750,  755,  769. 

The  orator  should  be  compelled  to  repayj  the]f  amount 
expended  by  the  defendant  for  her  own  support,  and  for  the 
benefit  of  the  husband,  if  performance  is  decreed. 

Start,  J.  The  orator,  as  executor  of  the  last  will  and 
testament  of  Warren  Chaffee,  brings  this»bill  for  the  purpose 
of  compelling  the  defendant  to  perform  and  keep  on  her 
part  an  ante-nuptial  contract,  entered  into  between  her  and 
his  testator,  and  claims  that  the  probate  court  has  no 
jurisdiction  to  enforce  such  performance  of  the  contract. 
The  defendant,  by  her  answer,  admits  that* « the  probate 
court  has  no  such  power;  and  her  counsel,  in  argument, 
does  not  contend  but  that  a  court  of  equity  may  decree 
specific  performance  of  an  ante-nuptial  contract,  when  it 
has  been  fully  performed  by  one  of  the  parties,  notwith- 
standing our  statute.  Therefore,  the  only  question  we  have 
to  consider  is,  whether  the  case,  as  shown  bv  the  master's 
report,  is  one  in  which  such  performance  should  be  decreed. 

It  appears,  that  the  orator's  testator  was,  on  the  11th 
day  of  January,  1881,  a  widower,  sixty-seven  years  old ; 
that  he  had  one  son,  the  orator,  who  was  then  of  full  age; 
that,  on  the  last  named  day,  the  testator  and  the  defendant, 
who  was  a  widow  and  had  children  living,  entered  into  an 
ante-nuptial  contract,  under  seal,  wherein  the  defendant,  in 
consideration  of  a  marriage  on  that  day  to  be  solemnized 
between  them,  and  in  consideration  of  five  hundred  dollars 
then  paid  to  her  and  fifty  dollars  to  be  paid  to  her  yearly, 
during  their  joint  lives,  agreed  to  accept  the  same  in  lieu  of 
all  dower,  homestead  right  and  interest  in  the  estate  of  the 
testator,  should  she  survive  him,  and  to  make  no  claim  as 
vndow  upon  his  estate  at  his  decease,  and  that  his  estate 
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should  be  settled  and  distributed  in  the  same  manner  as  it 
would  be  if  said  marriage  had  not  been  solemnized,  The 
marriage  was  solemnized  pursuant  to  said  contract.  There 
was  no  issue  of  said  marriage,  and  they  lived  together  until 
1889,  when  the  defendant  left  the  testator  and  thereafter 
lived  with,  and  was  supported  by,  her  children  of  the  former 
marriage.  The  testator  paid  the  five  hundred  dollars  and 
the  yearly  payments  of  fifty  dollars  as  they  became  due 
under  the  contract,  and  the  orator  paid  fifty  dollars  that 
became  due  a  few  days  after  the  decease  of  the  testator. 
The  defendant  fully  understood  the  contract  that  she 
entered  into,  and  all  payments  under  it  were  received  by  her 
with  a  full  understanding  that  they  were  made  and  received 

« 

under  the  contract ;  and  the  testator  and  his  executor  fully 
performed  said  contract.  The  testator  left  a  will  giving  his 
entire  estate,  consisting  of  a  farm  on  which  he  lived  at  the 
time  of  his  decease,  and  some  personal  property,  to  the 
orator  and  the  orator's  wife  and  children. 

After  the  will  was  proved,  the  defendant  filed  in  the 
probate  court  her  waiver  of  the  provisions  of  the  contract, 
together  with  her  application,  praying  that  the  court  cause 
to  be  set  out  and  assigned  to  her  dower,  homestead  and 
personal  property.  This  petition  was  wholly  denied.  On 
appeal  to  the  county  court,  the  petition  was  again  denied, 
except  as  to  the  homestead,  which  was  ordered  set  out ;  and 
the  petition  is  now  pending  in  this  court  on  exceptions  taken 
to  the  holdings  of  the  county  court. 

The  defendant,  in  consideration  that  the  testator  would 
take  her  in  marriage,  and  five  hundred  dollars  then  paid  to 
her,  and  a  yearly  payment  of  fifty  dollars  during  their  joint 
lives,  agreed  not  to  take  any  right  and  inheritance  in  his 
estate.  When  the  contract  was  executed,  and  the  marriage 
solemnized  pursuant  thereto,  the  parties  were  of  mature 
years,  under  no  legal  disability  to  contract.  The  subject- 
matter  of  the  contract  was  legitimate,  and  the  contract 
was  entered  into  without  fraud,  deliberately  and  under- 


Vt.]  CHAFFEE    V.  CHAFFEE.  235 

standingly,  and  apparently  with  full  knowledge  of  the 
circumstances  of  each;  and  the  defendant  accepted  of  the 
five  hundred  dollars  and  the  performance  of  the  contract  by 
the  testator  on  his  part  for  thirteen  years,  and  by  his 
executor  after  his  decease.  These  sums,  with  the  accumu- 
lated interest  thereon,  if  kept  at  interest,  would  probably 
exceed  the  share  she  would  have  taken  in  the  estate,  if  the 
contract  had  not  been  made;  and,  so  far  as  appears,  the 
defendant  accepted  full  performance  of  the  contract  by  the 
testator  and  his  executor  with  full  knowledge  of  her  rights, 
knowing  every  fact  material  for  her  to  know.  Now  when 
the  time  has  come  for  her  to  perform  on  her  part,  she 
repudiates  every  undertaking  on  her  part  to  be  performed 
and  claims  dower,  homestead  and  an  assignment  of  personal 
estate. 

V.  S.  2528,  provides  that  the  widow  of  a  deceased  person 
shall  be  entitled  to  dower,  or  the  use,  during  her  natural  life, 
of  one-third  of  the  real  estate  of  which  the  husband  died 
seized  in  his  own  right,  unless  she  is  barred  as  provided  in 
this  chapter.  V.  S.  2418,  provides  that  the  widow  of  a 
deceased  person  shall  receive  out  of  her  husband's  personal 
estate,  not  lawfully  disposed  of  by  his  last  will,  all  her 
articles  of  apparel  and  ornament,  the  wearing  apparel  of 
the  deceased,  and  such  other  part  of  the  personal  estate  as 
the  probate  court  assigns  to  her,  according  to  her  circum- 
stances and  the  estate  and  the  degree  of  her  husband,  which 
shall  not  be  less  than  one-third,  after  the  payment  of  debts, 
funeral  charges  and  expenses  of  administration.  V.  S. 
2419,  provides  that  such  right  shall  be  subject  to  the 
exception  relating  to  the  dower  of  the  widow.  V.  S.  2532 
provides,  among  other  things  which  have  no  bearing  on  the 
question  under  consideration,  that  a  widow  may  be  barred 
of  dower  where  a  jointure  was  settled  on  such  widow  by 
her  husband  or  other  person,  or  some  other  pecuniary 
provision  was  made  for  her  before  her  marriage,  with  or 
without  her  agreement  or  consent,  or  after  her  marriage 
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with  her  consent  to  have  eflFect  after  the  death  of  her 
husband,  and  expressed  to  be  in  lieu  and  discharge 
of  her  dower.  But  she  may,  within  eight  months  after 
the  will  of  her  husband  is  proved,  or  after  letters  of 
administration  are  granted  on  his  estate,  or  in  such  farther 
time  as  the  court  in  its  discretion  allows,  waive  the  jointure 
or  pecuniary  provisions  made  for  her  in  lieu  of  dower,  and 
take  her  dower,  and  notify  the  court  of  her  election  in 
writing;  and  the  court  shall  thereupon  order  her  dower  set 
out  as  in  other  cases.  But  if  she  was  not  the  first  wife  of 
the  deceased,  and  he  leave  no  issue  by  her,  and  an  agreement 
was  entered  into  between  them,  previous  to  their  marriage, 
in  relation  to  her  claim  on  the  estate  of  her  husband  in  lieu 
of  dower,  and  if,  in  the  opinion  of  the  court,  she  has  a 
sufficient  provision  for  her  comfortable  support  during  life, 
the  court  may  deny  to  her  dower,  or  any  provision  other 
than  such  as  is  provided  by  the  agreement  between  the 
parties. 

These  sections  contain  all  the  provisions  of  the  statute, 
whereby  a  widow  may  be  barred  of  dower  and  personal 
estate  in  the  estate  of  her  husband ;  and  it  will  be  noticed 
they  contain  no  express  provisions,  whereby  she  may  be 
thus  barred  by  reason  of  an  ante-nuptial  contract,  that,  by 
its  terms,  is  to  be  fully  performed  on  the  part  of  the 
husband  before  marriage,  or  during  their  joint  lives,  and  is 
so  performed. 

A  jointure  that  bars  dower  is  a  provision  made  for  the 
wife,  whereby  an  estate  may  pass  to  her  presently,  after  the 
death  of  her  husband.  The  pecuniary  provision  provided 
for  in  the  statute  which  may  bar  dower,  if  not  waived,  is, 
bv  the  terms  of  the  statute,  to  have  eflect  after  the  decease 
of  the  husband ;  and  the  waiver  provided  for  is  a  waiver  of 
some  benefit  that  the  wife  may  take  under  a  jointure,  after 
the  decease  of  the  husband,  in  lieu  of  dower,  and  not  a 
benefit  received  during  coverture.  And  the  provision  that 
is  applicable,  when  there  is  no  issue  of  the  marriage,  and 
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the  widow  was  not  the  first  wife  of  the  deceased,  and  an 
agreement  was  entered  into  previous  to  the  marriage, 
relating  to  the  widow's  claim  on  the  estate  of  her  husband 
in  lieu  of  dower,  evidently  contemplates  a  benefit  that  the 
widow  may  take  from  the  estate,  and  not  a  benefit  received 
before  the  death  of  her  husband.  The  requirement  in  regard 
to  notice  to  the  probate  court  of  a  waiver,  indicates  that 
such  was  the  intention  of  the  legislature  in  enacting  these 
provisions.  She  is  required,  not  only  to  relinquish  the 
pecuniary  provisions  made  for  her  by  the  jointure,  but  she 
must  notify  the  probate  court  that  she  has  elected  to  do  so, 
and  that  she  will  take  dower,  instead  of  such  pecuniary 
provision.  It  is  clear  that  these  provisions  are  not 
applicable,  where  the  widow  has  received  and  retained, 
pursuant  to  an  ante-nuptial  contract,  the  pecuniary 
provisions  made  for  her  in  lieu  of  dower. 

While  the  statute  makes  no  express  provisions  whereby  a 
widow  may  be  barred  of  dower  and  personal  estate  in  the 
estate  of  her  husband,  by  reason  of  an  ante-nuptial  contract 
that  is  fully  performed  on  the  part  of  the  husband,  pursuant 
to  its  terms,  while  he  lives,  there  is  no  good  reason  why  a 
woman,  under  no  disability,  may  not  stipulate  to  substitute 
money,  or  any  other  thing  she  pleases,  in  place  of  these; 
and,  if  the  contract  is  fair,  without  fraud,  and  apparently 
of  perfect  equality,  and  she  takes  the  thing  she  has  agreed 
to  take  in  place  of  these,  when  she  is  under  no  disability, 
and  after  the  time  has  arrived  when  she  might  waive  her 
agreement,  if  she  has  such  right,  and  take  homestead, 
dower  and  personal  estate,  contrary  to  her  agreement, 
equity  requires  that  she  perform  her  part  of  the  contract. 

If  it  can  be  said  that  the  statute  relating  to  waiver  and 
election  is  applicable  to  an  ante-nuptial  contract  that  has 
been  fully  performed  on  the  part  of  the  husband,  and  that 
the  defendant  had,  under  the  statute,  a  right  to  waive  the 
pecuniary  provisions  made  for  her  in  the  contract,  she  has 
not  properly  or  seasonably  exercised  that  right.  She  does 
not  offer  to  return  the  money  she  has  received  under  the 
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contract,  but  insists  on  retaining  the  benefit  of  full 
performance  on  the  part  of  the  testator  and  his  executor 
and  taking  under  the  statute  the  same  as  if  she  had  not 
received  such  benefit.  It  is  not  contemplated  by  the  statute 
that  the  widow  shall  take  the  benefit  of  the  jointure,  and 
also  take  under  the  statute.  The  statute  expressh'-  provides 
for  a  waiver  of  this  benefit  before  she  can  take  under  the 
statute.  The  defendant  did  not  attempt  to  thus  waive  and 
take  under  the  statute  until  she  had  received  full  benefit  of 
every  pecuniary,  or  other  provision,  made  for  her  in  the 
contract,  the  last  of  which  she  received  after  the  decease  of 
the  testator,  from  his  executor.  Her  pretended  waiver, 
without  returning,  or  offering  to  return,  the  money  she  had 
received  as  a  consideration  for  her  agreement  not  to  take 
homestead,  dower  and  personal  estate,  was  not  a  waiver  of 
the  pecuniary  provisions  made  for  her  in  lieu  of  these.  She 
retained  all;  and  the  pretended  waiver  and  election  was 
only  a  repudiation  on  her  part  of  a  contract  that  had  been 
kept  by  the  testator  while  he  lived,  and  its  performance 
completed  hy  his  executor  after  his  decease,  and  accepted  by 
the  defendant  when  she  was  under  no  disabilitv,  and  at  a 
time  when,  if  she  had  a  right  to  elect,  she  was  bound  to 
exercise  it.  This  is  inequitable.  By  taking  under  the 
contract  after  the  decease  of  the  testator,  she  is  deemed  to 
have  elected  to  thus  take,  and  not  to  take  under  the  statute, 
and  she  is  bound  by  such  election.  Hathaway  v.  Hathaway^ 
46  Vt.  234. 

The  master  finds  that  the  testator,  ever  after  his  marriage 
with  the  defendant,  was  subject  to  long  periods  of 
depression  of  spirits,  and,  that  during  these  periods,  he 
would  imagine  that  he  and  his  family  were  coming  to  want, 
and  that  he  had  verv  little  for  them  to  eat.  He  would  eat 
sparingly  himself,  and  apparently  desired  the  members  of 
his  family  to  do  the  same.  The  defendant  would  ask  the 
testator  for  money  for  her  personal  needs,  and,  when  so 
applied  to,  he  would  sometimes  reply,  *^You  have  your 
$50.00;"  and,  at  other  times  would  say  that  he  was  poor. 
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and  would  apparently  feel  badly.  This  would  make  so 
much  trouble  and  annoyance  that  the  defendant  ceased  to 
ask  the  testator  for  money  for  her  clothing,  medicine  and 
other  necessaries ;  and  to  avoid  this  source  of  trouble,  she 
used  the  fifty  dollars  received  each  year  under  the  contract, 
and  $35.00  of  money  drawn  from  the  savings  bank,  in 
purchasing  necessaries  for  herself  and  medicine  for  the 
testator.  The  defendant  insists  that  she  is  equitably 
entitled  to  a  return  of  all  these  sums  before  specific  perform- 
ance of  the  contract  is  decreed.  It  is  clear,  fi-om  these 
findings  that  the  testator  did  not  provide  for  the  defendant 
according  to  his  estate  and  degree  in  life,  and  that  she,  to 
avoid  trouble  and  annoyance  to  the  testator  and  herself 
expended  the  sum  of  $35.00  and  the  yearly  payments  made 
to  her  while  she  lived  with  the  testator  for  necessaries  that 
the  testator,  as  her  husband,  was  under  a  duty  to  furnish, 
it  being  the  duty  of  the  testator  to  provide  the  defendant 
with  the  articles  that  these  sums  were  expended  in  purchas- 
ing. These  sums,  in  this  manner,  went  for  the  benefit  of  the 
testator,  and  the  money  thus  saved  doubtless  enhanced  the 
estate  that  has  come  to  the  hands  of  the  orator,  as 
executor,  and  will  pass  to  him  and  his  family  under  the  will. 
The  defendant  is  equitably  entitled  to  a  return  of  these 
sums,  with  interest.  The  orator  having  come  into  this 
court  for  equitable  relief,  let  him  do  equity  by  returning 
these  sums,  before  a  decree  for  specific  performance  of  the 
ante-nuptial  contract  is  entered. 

Thepro-forma  decree  is  reversed^  and  cause  remanded 
*  to  the  court  oj  chancery,  with  mandate,  that  if  the 
orator  pay  to  the  defendant  the  $35,00  and  the 
yearly  payments  0/ $50,00  expended  by  her  while 
she  lived  with  the  orator's  testator,  as  found  by  the 
master,  with  interest  on  said  sums,  by  a  day  to  be 
fixed  by  the  court,  a  decree  be  entered  for  specific 
performance  of  the  ante-nuptial  contract;  and,  in 
default  of  such  payment,  that  a  decree  be  entered 
dismissing  the  bill,  with  costs. 
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A  R.  Straw  vs.  John  Straw. 

October  Term.  1897. 
Present :    Ross,  C.  J.,  Rowell,  Tyler  and  Thompson,  JJ. 

Trover'-- What  Amounts  to  a  Conversion— Reset  vation  in  Deed  Equiv- 
alent to  Severance, 

The  plaintiff  and  another,  as  co-administrators,  conveyed  to  the  defendant 
a  starch  factory,  reserving  the  water-wheel  and  shafting,  and  the 
plaintiff  is  fonnd  by  the  referee  to  be  the  owner  of  the  projierty 
reserved.  The  court  infer  from  this  finding  a  conveyance  to  the  plaintiff 
by  his  co-administrator,  and  hold  that  trover  may  be  maintained  for 
the  wheel  and  shafting  although  still  annexed  to  the  realty,  the  parties 
having  by  their  deed  treated  them  as  personalty. 

The  fact  that  the  defendant  had  nsed  the  wheel  and  shafting  for  two  years 
as  a  part  of  the  factory  did  not  affect  the  plaintiffs  right  to  enter  and 
remove,  no  time  having  been  fixed  in  the  deed  within  which  the  right 
must  be  exercised. 

The. defendant  was  not  bound  to  return  the  wheel  and  shafting  and  his 
refusal  was  not  a  conversion,  but  his  accompanying  claim  of  ownership 
was  equivalent  to  a  denial  of  the  plaintiffs  right  to  enter  and  remove, 
and  an  appropriation  to  his  own  use. 

Trover.  Heard  on  the  report  of  a  referee  at  the  December 
Term,  1895,  Lamoille  County,  Starty  J.,  presiding.  Judg- 
ment for  the  plaintiff.    The  defendant  excepted. 

George  Wilktns  for  the  defendant. 

The  right  of  the  administrators  under  their  reservation 
was  only  to  enter  and  take.  The  defendant  was  not  bound 
to  deliver.    His  refusal  was  not  a  conversion. 

There  was  no  conveyance  to  the  plaintiff  by  his  co-adminis- 
trator, and  his  right,  if  any,  was  obtained  by  some  sort  of 
a  trade  between  himself,  the  defendant  and  other  claimants 
against  the  estate.  He  does  not  stand  upon  the  joint  title 
reserved  in  the  deed,  and  consequently  the  wheel  and  shaft- 
ing must,  as  against  him,  be  treated  as  real  estate,  for 
which  trover  will  not  lie. 
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George  M,  Powers  and  L,  C.  Moody  for  the  plaintiflF. 

Ross,  C.  J.  The  defendant  controverts  the  plaintiffs  right 
to  recover  for  the  water  wheel  and  the  main  shafting 
connecting  it  with  the  starch  factory  machinery.  These 
were  put  in  by  Thomas  A.  Straw  who  owned  the  equity  of 
redemption  of  the  premises.  The  plaintiff  does  not  contend 
that  while  thus  situated  the  water  wheel  and  main  shafting 
did  not  become  fixtures,  under  the  decisions  of  this  court, 
and  were  covered  by  the  mortgage  then  owned  by  W.  H.  H. 
Bingham.  After  the  decease  of  Thomas  A.  Straw,  his 
administrators  did  not  intend  to  redeem  the  factory.  Mr. 
Bingham  thereupon  sold  his  interest  in  the  mortgage  and 
mortgaged  premises  to  the  defendant.  To  effect  the  transfer 
of  his  interest  in  the  mortgage  and  mortgaged  premises,  he 
conveyed  by  a  quit  claim  deed  to  the  administrators  on  the 
estate  of  Thomas  A.  Straw.  This  conveyance  merged  the 
estate  of  the  mortgagee  in  the  administrators.  Thus  the 
entire  estate  and  interest  in  the  starch  factory  premises 
became  vested  in  the  administrators.  The  plaintiff,  defend- 
ant and  a  brother  and  sister  were  creditors  and  held  claims 
allowed  against  the  estate  of  Thomas  A.  Straw.  When  the 
administrators  conveyed  the  starch  factory  premises  to  the 
defendant  they  reserved  the  water  wheel  and  shafting  put 
therein  by  Thomas  A.  Straw  subsequently  to  fhe  giving  of 
the  mortgage  owned  by  Mr.  Bingham.  The  plaintiff 
purchased  of  the  defendant,  his  brother  and  sister  their 
claims  against  Thomas  A.  Straw's  estate  and  their  interest 
in  the  water  wheel  and  machinery  reserved  in  the  deed  of 
the  administrators  to  the  defendant.  The  referee  finds  that 
the  plaintiff  owned  the  water  wheel  and  shafting  in  contro- 
versy. The  plaintiff  was  one  of  the  administrators  on 
Thomas  A.  Straw's  estate  and  in  his  and  his  co-adminis- 
trator's deed  of  the  starch  factory  premises  reserved  it. 
Whether  there  was  a  conveyance  by  the  co-administrator  of 
this  property  to  the  plaintiff,  the  referee  has  not  stated; 
but  that  fact  must  be  inferred,  because  the  referee  finds  that 

i6 
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the  plaintiflF  owned  it.  The  defendant  does  not  contend 
that,  on  the  facts  found  by  the  referee,  he  has  any  title  to 
the  property  in  controversy.  The  referee  also  finds  that 
when  the  plaintiflf  demanded  the  water  wheel  and  shafting, 
they  were  then  in  their  place  in  the  starch  factory  and  that 
the  defendant  had  then  been  using  them  in  that  connection, 
for  more  than  two  vears  after  the  reservation  of  them  to 
the  plaintiflF  and  his  co-administrator  in  their  deed  of  the 
starch  factory  premises  to  him.  The  defendant  contends 
that  by  their  location  and  use,  when  demanded,  they  were 
fixtures,  and  that  they  cannot  be  recovered  for  in  an  action 
of  trover. 

The  plaintiflF  and  defendant  are  parties  to  the  adminis- 
trator's deed.  By  the  reservation  therein  and  the  accept- 
ance of  the  deed  by  the  defendant,  the  parties  treated  the 
water  wheel  and  shafting  as  existing  separate  and  apart 
from  the  starch  factory,  or  as  personal  chattels  belonging 
to  the  plaintiflF.  The  reservation,  by  implication,  gave  the 
plaintiflF  a  license  to  go  upon  the  premises  and  remove  the 
wheel  and  shafting.  The  reservation  in  legal  eflFect  was  not 
unlike  the  sale  of  growing  trees,  stones  or  of  a  building.  If 
to  be  removed  in  a  short  time,  the  law  treats  them,  as  the 
parties  do,  not  as  attached  to  and  a  part  of  the  realty,  but 
as  personal -chattels.  Powers  v.  Denmson^  et  al.,  30  Vt.  752 ; 
Judevine  v.  Goodrich^  35  Yt.  19 ;  Noble  v.  Sylvester^  42  Yt, 
146;  Sterling  v.  Baldwin,  exr,,  42  Vt.  306. 

The  defendant  contends  that  if  such  was  the  eflFect  of  the 
reservation,  inasmuch  as  the  plaintiflF  allowed  the  wheel 
and  shafting  to  remain  over  two  years  attached  to  the 
starch  factory,  and  to  be  used  by  the  defendant,  he  lost  the 
right  to  remove  them.  By  the  reservation  no  time  was 
fixed  in  which  they  were  to  be  removed,  or  the  right  should 
cease  to  exist,  as  was  done  in  Judemne  v.  Goodrich^  supra. 
By  using  them  over  two  years  the  defendant  acquired  no 
ownership  of  the  property,  and  the  plaintiflF  did  not  lose  his 
title  to  the  property.    So  long  as  the  plaintiflF  continued  to 
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own  the  property  the  right  to  enter  upon  the  premises  and 
remove  it  existed  by  implication.  It  would  seem  that  the 
plaintiffs  title  and  right  to  remove  would  exist,  until  the 
defendant  acquired  title  thereto  by  adverse  use  under  a  claim 
of  title  thereto  in  himself.  In  Noble  v.  Sylvester^  supra^ 
where  the  defendant  had  set  up  no  such  claims  the  plaintiff 
was  allowed  to  recover  for  stone  which  he  had  severed  from 
the  realty  for  a  particular  use,  away  from  the  farm,  some 
thirty  years  after  he  had  conveyed  the  farm  to  the  defend- 
ant, the  defendant  in  the  meantime  not  having  interfered 
with  them  nor  set  up  an  adverse  claim  to  them. 

The  defendant  further  contends  that  the  facts  found  do 
not  amount  to  a  conversion  of  the  property.  He  rightfully 
says  that  the  defendant  was  under  no  duty  to  take  the 
property  out  of  the  factory  and  return  it  to  the  plaintiff. 
If  the  finding  of  the  referee  had  gone  no  further  than  that 
when  demanded,  the  defendant  refused  to  return  them,  this 
contention  might  be  sustainable.  But  the  referee  finds  that 
defendant  not  only  refused  to  return  them,  but  at  the  same 
time  claimed  to  own  them.  The  defendant's  refusal 
accompanied  by  a  claim  that  he  owned  them,  amounts  to 
a  denial  of  the  right  of  the  plaintiff  to  enter  and  remove  the 
property,  or  an  appropriation  of  the  property  to  the 
defendant's  use.  Certainly,  after  such  a  refusal  and  claim, 
the  statute  of  limitation  would  begin  to  run  against  the 
plaintiffs  right  to  the  property,  and  in  favor  of  the  defend- 
ant's right  thereto.  The  facts  found  show  a  conversion  of 
the  property  by  the  defendant. 

Judgment  affirmed. 
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W.  H.  Blaisdell  V.  Jacob  Greenwood  and  Juliette  S. 

Aldrich. 

October  Term,  1897. 

Present:    Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Mortgage—  When  Right  of  Entry  Barred  by  Lapse  of  Time— Presumption 

of  Payment  Rebutted  by  Decree, 

A  decree  of  foreclosure,  rendered  within  fifteen  years,  as  between  the  parties 
thereto  and  all  claiming  under  them,  rebuts  the  presumption  of 
payment  arising  from  lapse  of  time  no  less  effectually  than  a  voluntary 
recognition  of  the  debt.  The  rule  is  applied  in  favor  of  the  orator,  who 
had  purchased  the  premises  and  mortgage,  after  decree,  by  request  of 
one  of  the  defendants,  under  an  agreement  that  the  mortgage  should  be 
reinstated. 

Petition  to  foreclose  a  mortgage.  Heard  upon  pleadings 
and  master's  report  at  the  February  Term,  1897,  Orleans 
County,  before  Taft^  Chancellor.  The  bill  was  dismissed  as 
to  the  defendant  Aldrich,  and  a  decree  rendered  as  against 
the  defendant  Greenwood.    The  orator  appealed. 

B.  F.  D.  Carpenter  and  W.  W,  Miles  for  the  orator. 

F.  W,  Baldwin  for  the  defendant. 

Start,  J.  The  orator's  right  of  entry  into  the  house  and 
premises  now  claimed  by  defendant  Aldrich  is  barred  by 
lapse  of  time,  in  analogy  to  the  statute  of  limitations, 
unless  the  presumption  of  payment  of  the  mortgage  debt 
is  repelled  by  former  foreclosure  proceedings  brought  and 
prosecuted  to  final  decree  within  fifteen  years  before  the 
commencement  of  this  suit. 

It  appears,  that,  on  the  21st  day  of  September,  1869, 
defendant  Greenwood  was  owner  of  the  premises  now 
claimed  by  defendant  Aldrich,  and  on  that  day  mortgaged 
the  same,  with  certain  other  premises  then  owned  by  him, 
to  Charles  P.  Allen  to  secure  the  payment  of  certain  notes; 
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that  said  mortgage  and  notes  were  duly  assigned  to  Sarah 
M.  Wade,  and  she  brought  her  petition  to  foreclose  said 
mortgage  at  the  February  term,  1876,  of  the  court  of 
chancery  for  Orleans  county,  and  made  Silas  Works  (who 
then  held  the  title  to  the  premises  in  dispute  under  a 
conveyance  from  Greenwood,  subsequent  to  the  date  of 
the  mortgage,  and  under  whom  defendant  Aldrich  claims 
title)  a  defendant  therein ;  that  said  court  entered  a  decree 
of  foreclosure  against  said  Works  and  other  parties,  which 
became  absolute  on  the  5th  day  of  October,  1878,  and  was 
duly  recorded  in  the  county  clerk's  oflSce  and  in  the  clerk's 
office  in  the  town  where  the  land  is  situate ;  that  in 
February,  1879,  the  orator,  at  the  request  of  defendant 
Greenwood,  purchased  of  said  Wade  all  the  land  described 
in  said  decree  of  foreclosure  and  the  notes  secured  by  said 
mortgage;  and  that  it  was  agreed  between  the  orator  and 
Greenwood  that  the  orator  should  stand  as  mortgagee  and 
Greenwood  as  mortgagor  of  the  premises. 

The  orator's  grantor  having  thus  asserted  her  right  to  the 
premises  in  question  within  fifteen  years  before  the  date  of 
the  orator's  bill,  by  foreclosure  suit  against  Works,  under 
whom  defendant  Aldrich  claims  title,  and  it  having  been 
judicially  determined  in  that  suit  that  the  debt  secured  by 
the  mortgage  was  due  and  unpaid,  and  it  having  been 
ordered,  that,  unless  Works  pay  the  same,  he,  and  all 
persons  claiming  under  him,  be  foreclosed  from  all  equity 
of  redemption  in  the  premises,  the  orator's  right  to  enter 
into  the  possession  of  the  premises,  if  the  mortgage  debt  is 
not  paid  pursuant  to  the  order  of  the  court,  is  not  barred 
by  lapse  of  time.  The  enforced  recognition  and  determi- 
nation of  the  continued  existence  of  the  debt  secured  by  the 
mortgage  by  judicial  proceedings,  inure  to  the  benefit  of  the 
orator  and  are  binding  upon  defendant  Aldrich. 

In  equity,  the  claimed  rights  of  a  mortgagee  are  not 
disregarded  because  of  lapse  of  time,  unless  the  rights  are 
suffered  to  lie  dormant  for  fifteen  years  without  attempt  to 
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enforce  them,  or  without  a  recognition  of  their  existence  by 
the  mortgagor,  or  those  standing  in  his  right  to  the 
mortgaged  premises.  When  a  court  of  equity  denies  relief 
to  a  mortgagee  because  of  lapse  of  time,  it  does  so,  only, 
when  silence  and  want  of  recognition  of  the  mortgage  and 
the  mortgagee's  rights  under  it,  by  both  mortgagee  and 
mortgagor  for  fifteen  years,  afford  a  conclusive  presumption 
of  payment  of  the  mortgage  debt;  but,  in  this  case,  we 
cannot  presume  that  the  debt  secured  by  the  mortgage  is 
paid.  The  enforced  recognition  of  the  mortgage  debt  in  the 
foreclosure  suit  rebuts  the  presumption  of  payment,  and  is 
as  effectual  to  remove  the  bar  by  lapse  of  time  as  a  voluntary 
recognition  of  the  existence  of  the  mortgage  debt ;  and  the 
judicial  determination  in  the  former  foreclosure  suit  that  the 
debt  was  due  and  unpaid  is,  in  equity,  as  effectual  to  remove 
such  bar  as  a  new  promise,  or  acknowledgment  of  the 
existence  of  the  mortgage  debt.  By  the  foreclosure  suit, 
Works  was  called  upon  to  admit  or  deny  the  allegation  that 
the  debt  secured  by  the  mortgage  was  due  and  unpaid.  He 
did  not  deny  it,  and  his  silence  was  taken  as  a  confession 
that  the  debt  was  still  due  and  owing;  and,  thereupon,  it 
was  so  adjudged.  This  was  an  admission  that  the 
mortgage  debt  had  not  been  paid,  and  a  recognition  of  the 
mortgagee's  rights  under  the  mortgage;  and  although  it 
was  an  enforced  admission  and  recognition  of  the  mortgage 
debt,  it  was  none  the  less  effectual  to  repel  the  presumption 
of  payment. 

In  re  Chickenng,  56  Vt.  82,  it  is  held  that  the  bringing  of 
a  suit  by  the  trustees  of  the  bondholders  to  foreclose  the 
mortgage,  prevents  the  running  of  the  statute  of  limitations 
as  to  all  the  bondholders,  although,  after  an  appeal  to  the 
supreme  court  and  mandate  establishing  the  mortgage,  the 
suit  was  discontinued  without  a  decree  being  drawn  up  and 
enrolled.  In  Martin  v.  Bowker,  19  Vt.  526,  it  is  said  that 
payment  of  interest  upon  the  debt,  or  any  portion  of  the 
principal,  by  the  defendant,  or  any  other  act  recognizing 
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the  existence  of  the  mortgage,  and  that  the  same  is 
unsatisfied  and  obligatory  upon  him,  will  be  sufficient  to 
repel  the  presumption  of  payment  and  take  the  case  out  of 
the  operation  of  the  statute.  In  Holluter  v.  York^  59  Vt.  1, 
it  is  held  that  payment  of  interest  or  part  of  the  principal 
of  a  mortgage  debt  by  one  of  several  parties  who  are 
interested  in  the  equity  of  redemption,  and  who  have  had 
constructive  notice,  repels  the  presumption  that  the 
mortgage  debt  has  been  paid  and  takes  the  case  out  of  the 
operation  of  the  statute  of  limitations,  not  only  as  to  the 
payer,  but  as  to  all  the  owners  of  the  equity.  The  holding 
in  Kendall  v.  Hathaway ^  64  Vt.  522,  is  to  the  same  effect; 
and  the  cases  there  cited  sustain  the  holding  that  the 
enforced  recognition  of  the  mortgage  debt  by  the  foreclosure 
suit  is  binding  upon  defendant  Aldrich. 

Decree  reversed  and  cause  remanded  with  mandate. 


State  vs,  Martin  Noakes  and  Sarah  Noakes. 

May  Terra,  1897. 

Present :    Rowell,  T\ler,  Munson,  Start  and  Thompson,  JJ. 

Murder—Sufficiency  of  Indictment  under  V.  S.  igoY—Sinj^ular  Read  as 
Ptural'-Evidence— Experts— Exception— Discretion— Criminal  Neglect 
towards  Dependents, 

A  person  charged  with  mnrder  in  the  manner  prescribed  by  V.  S.  1907,  is 
folly  informed  of  the  cause  and  natnre  of  the  accusation  against  him. 

There  is  nothing  in  the  Constitution  of  Vermont  which  precludes  the 
legislature  from  dispensing  with  the  necessity  of  stating  the  means, 
manner  and  circumstances  of  the  killing,  in  an  indictment  for  homicide. 

Article  6  of  the  amendments  to  the  Constitution  of  the  United  States  is  a 
limitation  upon  the  powers  of  the  Federal  government,  not  upon  those 
of  the  states. 

Acts  of  1896,  No.  33,  §  1,  which  allows  the  State  in  criminal  prosecutions 
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the  same  number  of  peremptory  challenges  as  are  allowed  the  respond- 
ent^  is  not  unconstitntional  as  abridging  the  right  of  trial  by  jury. 

State  Y.  Ward,  61  Vt.  163,  approved. 

When  respondents  are  tried  jointly,  each  is  entitled  to  the  full  number  of 
peremptory  challenges,  and  the  State,  on  its  part,  is  entitled,  under  Acts 
of  1896,  No.  33,  §  1,  to  as  many  as  the  respondents  are  entitled  to  all 
together ,--the  word,  respondent,  in  the  Act,  being  then  read  in  the 
plnral,  as  authorized  by  Y.  S.  2,  relating  to  the  construction  of  statutes. 

The  respondents,  husband  and  wife,  were  jointly  indicted  for  the  murder  of 
a  new-bom  child  of  one  Emma  Jones,  an  unmarried  woman  living  in 
their  family.  The  State  claimed  that  the  respondent  husband  was  the 
father  of  the  child  and  that  that  fact  constituted  the  motive  for  the 
crime.  Evidence  was  properly  admitted,  therefore,  to  show  the 
familiarity  of  the  relations  between  the  husband  and  Emma  Jones,  such 
as,  that  they  went  off  together,  and  that  they  sometimes  slept  in  the 
same  room. 

The  evidence  of  the  State  tended  to  show  that  the  child  came  to  its  death 
by  a  fracture  of  its  skull.  As  tending  to  show  that  the  respondents 
were  possessed  of  the  means  and  physical  ability  to  perpetrate  the  crime 
it  was  proper  to  permit  the  State  to  show  that  an  infant's  skull  could  be 
fractured  by  pressure  of  the  hands. 

Such  a  question  falls  within  the  scope  of  expert  evidence. 

To  reserve  an  available  exception  to  the  exclusion  of  the  testimony  of  a 
witness,  an  offer  must  be  made  stating  the  testimony  the  witness  will 
give  if  permitted  to  testify,  and  an  exception  taken  to  its  exclusion. 

When  the  objection  made  to  a  question  in  the  trial  court  is  pointed  out  and 
stated  in  the  bill  ot  exceptions,  the  excepting  party  is  confined  in  this 
court  to  that  precise  objection. 

It  is  not  error  for  the  trial  court  to  state  what  inquiry  may  be  permitted, 
nor  to  put  questions  itself,  even  though  leading,  if,  in  its  discretion,  it 
considers  them  necessary. 

Experts  for  the  State  testified  that  they  performed  an  autopsy  on  the  child, 
sixteen  days  after  its  death,  and  found  both  parietal  bones  fractured 
and  a  quantity  of  clotted  blood  beneath  the  scalp  and  in  the  cranial 
cavity ;  that  from  its  color  and  organization  they  were  able  to  say  that 
in  their  opinion  the  dot  under  the  scalp  came  from  an  injury  inflicted 
before  death,  and  that  the  child  died  from  that  injury.  Experts  for  the 
respondents  testified  that  it  was  impossible  to  tell,  so  long  after  death, 
whether  the  blood  came  from  an  injury  inflicted  before  death  or  within 
two  hours  after  death ;  that  blood  of  the  cow  kind  would  clot  substan- 
tially like  that  of  man  and  was  not  distinguishable  from  it  in  color. 
The  respondents'  evidence  tended  to  show  that  the  injury  was  inflicted 
when  the  child  was  buried  and  within  two  hours  after  its  death.  The 
respondents,  while  putting  in  their  own  case,  recalled  the  State's  experts 
and  drew  from  them  statements  that  there  is  a  difference  between  the 
blood  of  the  cow  kind  and  that  of  man  both  in  respect  of  color  and 
clotting,  that  they  could  not  tell  what  the  difference  is  and  did  not  claim 
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to  be  experts  in  regard  to  the  clotting  of  the  blood  of  animals.  Thereupon 
the  respondents  offered  to  show  the  witnesses  the  blood  of  a  calf  and  to  ask 
whether  it  was  clotted,  whether  arterial  or  venons,  and  whether  taken 
from  the  animal  before  or  after  death.  Held  that  the  offer  was  properly 
excluded,  for,  it  not  appearing  from  the  record  what  the  blood  in  fact 
was,  in  the  respects  inquired  about,  either  answer  might  have  been 
correct,  and  so  the  respondents  were  not  prejudiced  by  the  exclusion. 

When  the  printed  bill  of  exceptions  refers  to  the  reporter's  transcript  of 
the  case  and  makes  it  controlling,  an  exception  shown  by  the  former,  but 
not' by  the  latter,  is  unavailing. 

To  render  criminal  the  neglect  of  those  in  charge  of  dependents,  there  must 
be  not  only  the  legal  duty,  but  the  capacity,  means  and  ability,  to 
provide  the  care  or  ward  off  the  danger;  and  this  is  for  the  State  to 
prove.  Therefore,  a  charge  was  erroneous  which  authorized  the  jury  to 
find  the  respondents  guiltj  from  the  fact  that  they  allowed  the  child  to 
be  bom  in  their  house,  if  they  did  not  procure  assistance  at  the  birth, 
without  regard  to  their  means  and  ability  or  to  the  question  whether  in 
the  circumstances  a  careful  and  prudent  person  would  have  forseen  that 
the  death  of  the  child  was  likely  to  result  from  the  omission. 

It  is  thus  held,  assuming  the  legal  duty  to  have  devolved  upon  the 
respondents  under  the  circumstances ;  but  whether  that  duty  existed  is 

not  decided. 

• 

Indictment  for  murder.  General  demurrers,  which  were 
overruled.  Pleas,  not  guilty.  Trial  by  jury  at  the  Septem- 
ber Term,  1896,  Washington  County,  Ross,  C.  J.,  presiding. 
Verdict,  guilty  of  manslaughter,  not  guilty  of  murder  in  the 
second  degree,  not  guilty  of  murder  in  the  first  degree.  The 
respondents  excepted. 

Fred  L.  Latrd  for  respondent  Martin  Noakes. 

5.  C,  Shurtleff  iox  respondent  Sarah  Noakes. 

The  constitution  insures  to  the  accused  the  right  to  a  trial 
by  a  common  law  jury.  Bill  of  Rights,  Act  10;  State  v. 
Peterson,  41  Vt.  504. 

It  was  error  to  allow  the  State  to  challenge  the  seventh 
juror.  It  was  error  to  allow  it  to  challenge  the  first  six. 
The  right  of  the  prosecution  to  challenge  without  cause  had 
not  been  recognized  for  five  hundred  years  prior  to  the 
adoption  of  our  constitution.  The  respondent's  right  to 
challenge  twenty  has  been  reduced  to  six  while  the  State 
has  been  granted  an  equal  number.    This  is  a  change  which 
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amounts  to  the  taking  away  of  a  substantial  right.  The 
whole  machinery  of  the  law  is  with  the  State  and  it  must 
be  presumed,  as  against  the  State,  that  the  jurors  summoned 
through  its  agency  are  competent  unless  legal  disqualifica- 
tion is  shown.  The  statement  that  the  respondent's  right 
is  to  object  not  to  select  is  a  mere  begging  of  the  question. 
The  right  to  challenge  is  a  right  to  select  indirectly.  The 
State,  in  the  first  instance,  selects,  and  the  respondent,  by 
challenging,  narrows  the  selection. 

Even  if  the  statute  giving  the  State  peremptory  challenges 
is  constitutional,  has  the  State  a  right  to  increase  its 
challenges  by  electing  to  try  the  respondents  together  ?  We 
say  no.  Thompson  and  Merriam  on  Juries,  §  162;  MahanY. 
State,  10  Ohio  232 ;  State  v.  Earle,  24  La.  An.  38.  The  ques- 
tion is  not  decided  by  State  v.  Fourtiier  and  Cox^  68  Vt.  262. 

The  respondent  should  have  been  permitted  to  test  the 
State's  experts  in  the  manner  proposed,  by  showing  them 
the  blood  of  a  calf  and  requiring  them  to  answer  in  respect 
of  it.    State  v.  Flint,  60  Vt.  304. 

The  charge  was  erroneous  in  regard  to  liability  for 
criminal  neglect.  There  was  no  legal  duty  to  provide 
assistance.  II.  Bishop's  Crim.  Law,  363,  364.  If  the  legal 
duty  did  exist  there  was  no  evidence  that  the  respondents 
could  have  procured  the  assistance. 

Fred  A,  Howland,  State's  Attorney,  for  the  State. 

Thompson,  J.  (1)  The  respondents,  who  are  husband 
and  wife,  are  jointly  indicted  for  the  alleged  murder  of  the 
infant  child  of  one  Emma  Jones,  and  also  as  accessories 
before  the  fact  to  the  alleged  murder. 

The  indictment  charges  that  the  respondents  **with  force 
and  arms,  feloniously,  wilfully,  deliberately,  with 
premeditation  and  of  their  malice  aforethought,  did 
kill  and  murder"  said  child,  but  does  not  set  forth  the 
manner  in  which  nor  the  means  bv  which  the  death  of  the 
deceased  was  caused.     The   defendants   demurred   to   the 
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indictment  on  the  ground  that  it  **does  not  apprise  the 
respondents  specifically  as  required  by  the  Constitution  of 
Vermont,  and  of  the  United  States,  of  the  manner  and  form 
by  which  the  state  claims  said  murder  to  have  been 
committed."  The  demurrer  was  overruled,  pro  forma,  and 
the  indictment  adjudged  sufiicient,  to  which  the  respondents 
excepted. 

The  indictment  is  drawn  in  conformity  to  the  provisions 
of  V.  S.  §  1907,  which  reads  as  follows:  "In  an  indictment 
for  murder  or  manslaughter,  the  manner  in  which,  or  the 
means  by  which,  the  death  of  the  deceased  was  caused,  need 
not  be  set  forth,  but  it  shall  be  sufficient  in  anv  indictment 
for  murder  to  charge  that  the  defendant  did  feloniously, 
wilfully,  and  of  his  malice  aforethought,  kill  and  murder  the 
deceased,  and  in  an  indictment  for  manslaughter  to  charge 
that  the  defendant  did  felonioasly  kill  and  slay  the 
deceased." 

The  respondents  contend  that  this  section  of  the  statutes 
is  unconstitutional  for  the  reason  that  it  violates  that  part 
of  Art.  10  of  the  Declaration  of  Rights  in  the  Constitution 
of  Vermont,  which  declares  that  in  all  prosecutions  for 
criminal  offenses,  a  person  has  a  right  to  demand  the  cause 
and  nature  of  his  accusation.  They  insist  that  the 
indictment  does  not  disclose  the  nature  and  cause  of  the 
accusation,  because  it  does  not  set  forth  the  instrumentality 
used  to  commit  the  alleged  murder,  and  how  such 
instrumentality  was  used  by  the  respondents  to  accomplish 
the  crime  charged. 

The  provision  of  the  Constitution  of  Vermont  referred  to, 
does  not  prohibit  the  legislature  from  abolishing  common 
law  forms  of  accusation,  except  that  there  must  be  an 
indictment  when  it  is  required  by  the  Constitution,  or  from 
dispensing  with  particular  allegations  which  are  necessary 
at  common  law,  provided  the  form  substituted  or  allowed 
is  sufficient  to  give  the  accused  reasonable  notice  of  the 
nature  and  cause  of  the  charge  against  him.  Clark's  Crim. 
Proc.  140. 
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The  unlawfiil  killing  of  a  human  being  with  malice 
aforethought,  is  murder,  whether  death  is  produced  by 
poison,  shooting,  stabbing,  or  by  any  other  means.  The 
means  used  to  commit  murder  is  not  of  the  essential  legal 
elements  of  that  crime,  although  the  means  used  to  cause 
death,  and  the  manner  of  their  use,  may  be  evidence  tending 
to  show  that  the  crime  of  murder  has  been  committed.  It 
is  an  elementary  principle  of  pleading  that  it  is  never 
necessary  to  allege  in  an  indictment  mere  matter  of  evidence, 
unless  it  alters  the  offense.  Clark's  Crim.  Proc.  166.  This 
indictment  informs  the  respondents  of  the  nature  of  the 
accusation  with  which  they  are  charged,  viz :  the  crime  of 
murder.  It  also  apprises  them  of  the  cause  of  the  accusation, 
which  is  that  they,  with  force  and  arms,  feloniously,  wilfully, 
deliberately,  with  premeditation  and  of  malice  afore- 
thought did  kill  the  child  named.  It  plainly,  substantially 
and  formally  describes  the  crime  of  murder.  It  is  true  that 
it  does  not  contain  all  the  verbiage  and  tautology  found  in 
the  old  forms.  This  is  not  necessary.  A  person  charged 
with  murder  in  the  manner  prescribed  by  V.  S.  1907,  is  fully 
informed  of  the  cause  and  nature  of  the  accusation  against 
him.  There  is  nothing  in  the  Constitution  of  Vermont 
which  precludes  the  legislature  from  dispensing  with  the 
necessity  of  stating  the  means,  manner  and  circumstances  of 
the  killing,  in  an  indictment  for  homicide.  Clark's  Crim. 
Proc.  140;  Rowan  v.  State,  30  Wis.  129:  11  Am.  Rep.  559; 
State  V.  Comstock,  27  Vt.  554;  State  v.  Hodgson,  66  Vt. 
152 ;  State  v.  Camley,  67  Vt.  325 ;  Newcomb  v.  The  State,  37 
Miss.  383;  Cathcart  v.  Com,,  37  Pa.  St.  108;  Campbells. 
Com.,  84  Pa.  St.  187;  Goersen  v.  Com.,  99  Pa.  St.  388; 
Notes  V.  The  State,  24  Ala,  672 ;  Wolf  v.  The  State,  19  Ohio 
St.  248;  Wtlhams  v.  The  State,  35  Ohio  St.  175;  State  v. 
Vemll,  54  Me.  411 ;  State  v.  Corson,  59  Me.  137 ;  State  v. 
Momssey,  70  Me.  401;  Com,  v.  Webster,  5  Cush.  295; 
Morton  v.  The  People,  47  111.  468 ;  State  v.  Morgan,  112  Mo. 
202 ;  State  v.  Beswtck,  13  R.  I.  211. 
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It  is  farther  contended  that  §  1907  is  tinconstittitional 
because  it  is  in  contravention  of  the  sixth  article  of  the 
amendments  to  the  Constitution  of  the  United  States.  This 
article  is  not  a  limitation  upon  the  powers  of  the  states  of 
the  Union,  but  upon  the  government  of  the  United  States, 
and  therefore,  is  not  applicable  to  the  case  at  bar.  Cooky's 
Cons.  Lim.  (4th  ed.)  25;  Twtichell  v.  Commonwealthy  7  Wal, 
321:  19  Book  (Law.  ed.)  223. 

(2)  The  respondents  excepted  to  the  ruling  of  the  court 
below,  allowing  the  State  to  peremptorily  challenge  seven 
jurors,  and  now  contend  that  Acts  of  1896,  No.  33,  §  1, 
which  allows  the  State  in  criminal  prosecutions  the  same 
number  of  peremptory  challenges  as  are  allowed  the 
respondent,  is  unconstitutional.  The  reason  urged  for 
holding  it  unconstitutional  is,  that  the  respondents  were 
entitled  to  a  trial  by  a  common  law  jury  of  twelve  men  and 
that  at  common  law  the  State  had  no  peremptory 
challenges,  and  hence,  the  granting  of  that  right  to  it 
deprived  the  respondents  of  such  a  jary.  This  question  was 
before  this  court  in  State  v.  Ward,  61  Vt.  153,  when  the 
State,  by  statute,  was  entitled  to  only  two  peremptory 
challenges,  and  it  was  then  held  that  such  statute  was 
constitutional  and  did  not  impair  the  right  of  a  respondent 
to  a  common  law  jury.  If  two  peremptory  challenges  on 
the  part  of  the  State,  are  constitutional,  clearly  six 
peremptory  challenges,  the  same  number  allowed  the 
respondent,  are  constitutional.  But  it  is  further  urged 
that  if  entitled  to  six  peremptory  challenges,  the  State 
cannot  increase  that  number  by  electing  to  try  the 
respondents  together.  Respondents  tried  jointly,  are  each 
entitled  to  six  peremptory  challenges,  the  fall  number 
allowed.  State  v.  Stoughton,  51  Vt.  362.  V.  S.  §  2  provides 
that  in  construing  statutes,  words  importing  the  singular 
number  may  extend  and  be  applied  to  more  than  one  person 
or  thing.  Clearly,  it  was  the  intention  of  the  legislature,  by 
Act  of  1896,   No.   33,  §   1,  to  give  the  State   as  many 
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peremptory  challenges  as  were  allowed  respondents  tried 
jointly,  thus  putting  the  State  upon  an  equality  with  them 
in  this  respect,  and  to  effectuate  that  intent,  the  word, 
"respondent"  as  used  in  that  statute  is  to  be  construed  to 
include  respondents.  Hence  the  ruling  of  the  county  court 
was  correct.  Spies  v.  People,  122  111.  1 :  3  Am.  St.  Repts. 
320. 

(3)  The  State  claimed  that  the  respondent,  Martin 
Noakes,  was  the  father  of  the  child  alleged  to  have  been 
murdered,  and  introduced  evidence  tending  to  show  that  he 
was  criminally  intimate  with  Bmma  Jones,  the  mother  of 
the  child.  This  claim  and  evidence  bore  upon  the  question 
whether  he  had  any  motive  to  commit  the  crime  charged. 
As  bearing  upon  the  subject  of  his  intimacy  with  the  mother 
of  the  child,  the  State  improved  one  Wilbur  Utton  as  a 
witness,  who  under  the  exception  of  the  respondents, 
testified  in  substance  that  in  the  fall  of  1894,  he  lived  in  the 
family  of  the  respondent,  Martin  Noakes,  about  two 
months;  that  there  were  only  three  rooms,  a  buttery, 
kitchen  and  bedroom,  down  stairs  in  the  house  then 
occupied  by  the  respondents,  and  that  there  were  two 
sleeping  rooms  upstairs;  that  witness  slept  upstairs  with 
respondents'  son,  and  that  one-half  to  one-fourth  of  the 
time,  Martin  Noakes  occupied  the  same  room  with  them; 
that  Mrs.  Noakes  and  Emma  Jones  occupied  the  bedroom 
down  stairs  in  which  there  were  two  beds;  that  when 
respondent,  Martin  Noakes,  did  not  occupy  the  room  upstairs 
with  witness,  he  (witness)  did  not  know  where  he  did  sleep, 
but  he  did  not  come  upstairs;  that  while  there  he  saw 
respondent,  Martin  Noakes,  and  Emma  Jones  go  off 
together,  but  could  not  state  any  number  of  times.  This 
evidence  was  admissible  as  tending  to  show  the  acquaint- 
ance and  relation  of  respondent,  Martin  Noakes,  and 
Emma  Jones,  with  each  other.  It  tended  to  show  that  their 
acquaintance  was  so  intimate  that  he  at  times  slept  in  the 
same  bedroom  in  which  she  slept,  and  that  they  went  off 
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together;  While,  taken  alone,  it  showed  nothing  improper 
between  them,  it  disclosed  a  relationship  between  them 
which  rendered  it  more  probable  that  they  were  criminally 
intimate  as  other  evidence  tended  to  show,  than  it  would 
have  been  had  they  not  been  thus  intimate.  Men  and 
women  without  any  previous  acquaintance  and  intimacy 
do  not  ordinarily  become  criminally  intimate  with  each 
other.  Whatever  renders  an  alleged  fact  probable  or 
improbable,  is  proper  evidence  to  be  considered  in 
determining  whether  the  alleged  fact  exists.  Armstrong  v. 
Noble,  55  Vt.  428 ;  Tenney  v.  Smith,  63  Vt.  520 ;  State  v. 
Burpee,  ^^Nt,\. 

(4)  Under  respondents'  exception,  Dr.  Lindsay,  a  medical 
experts  improved  as  a  witness  by  the  State,  was  permitted 
to  testify  as  follows : 

Question.  **Is  it  possible,  doctor,  for  an  infant's  skull 
to  be  fractured  by  pressure  of  the  hands  ?  Answer.  "Well, 
I  should  suppose  it  was  possible." 

The  respondents  contend  that  it  was  error  to  admit  this 
evidence  because  there  was  no  proof  that  the  respondents 
actually  crushed  the  skull  of  the  child  with  their  hands.  It 
was  properly  admitted,  as  it  tended  to  show  that  they 
possessed  the  means  by  which  the  skull  of  the  child  might 
have  been  crushed.  The  evidence  of  the  State  tended  to 
show  that  the  child  came  to  its  death  by  a  fracture  of  its 
skull.  It  is  always  admissible  to  show  that  a  respondent 
was  possessed  of  the  means  and  the  physical  ability 
necessary  to  enable  him  to  perpetrate  the  alleged  crime, 
ni.  Greenl.  Ev.  (8th  ed.)  §  137.  It  is  also  objected  that 
the  subject  of  inquiry  was  not  such  as  falls  within  the  scope 
of  expert  evidence,  for  the  reason  that  it  related  to  the 
effect  of  mechanical  forces  of  which  the  jury  were  as  well 
able  to  judge  as  any  one.  The  structure,  strength  and 
power  of  resistance  of  the  skull  of  a  new-bom  infant  are 
facts  peculiarly  within  the  knowledge  of  a  physician  and 
surgeon  conversant  with  the  anatomy  and  physiology  of  the 
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human  skull,  as  Dr.  Lindsay  is  to  be  taken  to  have  been.  It 
related  to  a  subiect  not  within  the  knowledge  or  common 
experience  and  observation  of  men  in  general,  and  which  so 
far  partakes  of  the  nature  of  science  as  to  require  a  course 
of  previous  habit  or  study,  in  order  to  the  attainment  of  a 
knowledge  of  it.  The  inquiry,  therefore,  was  within  the 
scope  of  the  rule  allowing  the  opinion  of  witnesses 
possessing  peculiar  skill  or  knowledge  in  respect  to  the 
subject  matter  of  the  inquiry.  Note  to  Carter  v.  Boehm,  1 
Smith's  Lead.  Cases  (6th  Am.  ed.)  772:  I.  Greenl.  Ev.  (12th 
ed.)  §  440. 

(5)  To  the  exclusion  of  certain  questions  put  by  them  to 
the  witnesses,  Emma  Jones  and  Amos  Corry,  the  respondents 
excepted.  It  does  not  appear  from  the  exceptions,  that 
they,  in  connection  with  the  questions  put  to  the  witnesses 
and  the  ruling  of  the  trial  court  thereon  oflfered  to  show 
anything  by  the  witnesses,  relevant  to  the  issues  on  trial. 
Consequently  it  does  not  appear  that  the  respondents  were 
in  any  way  harmed  by  the  ruling  of  the  trial  court,  or  that 
the  witnesses  could  have  given  relevant  testimony  in 
answer  to  the  questions.  To  reserve  an  available  exception 
to  the  exclusion  of  the  testimony  of  a  witness,  an  oflfer  must 
be  made  stating  the  testimony  the  witness  will  give  if 
permitted  to  testify,  and  an  exception  taken  to  the 
exclusion  of  the  evidence  so  offered*  An  exception  to  the 
exclusion  of  a  question  only,  is  not  sufficient.  Hence  the 
respondents  can  take  nothing  by  their  exceptions  to  the 
exclusion  of  these  questions.  Carpenter  v.  Wtlley^  65  Vt. 
168,  and  cases  there  cited. 

(6)  The  respondents  claimed  that  one  Will  Beardsley 
was  the  father  of  the  child,  and  Emma  Jones  testified  that 
he  was  but  that  she  made  no  complaint  against  him  because 
he  left  Noakes's  suddenly  and  unbeknown  to  her  and  she 
did  not  know  where  he  went. 

The  State,  in  rebuttal,  improved  Beardsley  as  a  witness, 
and  he  testified  that  he  was  not  the  father  of  the  child ;  and 
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that  he  left  Noakes's  for  a  particular  reason.  He  was  then 
asked  "What  was  it?"  to  which  the  respondents  objected. 
The  court  thereupon  ruled  that  the  State  might  ask  him  if 
he  left  because  Emma  Jones  made  any  charge  against  him. 
and  he  testified: — 

Question*  **Mr.  Beardsley,  you  may  state  if  your  going 
away  from  there  was  anything  in  reference  to  Emma  Jones." 
Answer.    "No,  sir." 

To  this  question  and  answer  the  respondents  excepted  on 
the  ground  that  it  was  improper  for  the  court  to  suggest  to 
the  State's  Attorney  what  questions  he  should  put  to  the 
witness.  In  the  brief  for  respondent,  Martin  Noakes, 
another  ground  of  error  in  admitting  this  question  and 
answer,  is  suggested  and  urged.  Where  the  objection  is 
thus  pointed  out  and  stated  in  the  exceptions,  the  excepting 
party  is  confined  in  this  court  to  the  precise  objection 
passed  upon  by  the  trial  court.  Foster's  Exrs,  v.  Dukerson^ 
64  Vt.  246.  It  was  not  error  for  the  county  court  in  its 
ruling,  to  state  what  inquiry  of  the  witness  was  permissible. 
It  is  not  only  proper  for  the  trial  court  to  inform  counsel  as 
to  what  questions  they  may  ask  a  witness  when  objection 
is  made,  but  the  court  may  formulate  and  itself  put  ques- 
tions to  witnesses,  necessary  to  elicit  admissible  facts,  when 
it  deems  it  necessary  to  do  so  to  prevent  a  miscarriage  of 
justice.  This  is  a  matter  that  rests  in  the  discretion  of  the 
trial  court,  even  to  the  extent  of  asking  leading  questions. 
Banister  v.  Wakeman,  64  Vt.  209. 

(7)  The  evidence  of  Drs.  Chandler  and  Bisbee,  experts  on 
the  part  of  the  State,  introduced  in  its  opening  of  the  case, 
tended  to  prove  that  they  performed  an  autopsy  on  the 
child  sixteen  days  after  its  death,  and  found  both  the  right 
and  left  parietal  bones  fractured  and  from  two  to  four 
otinces  of  blood  beneath  the  scalp  and  in  the  cranial  cavity ; 
that  the  blood  under  the  scalp  and  a  part  of  that  in  the 
cranial  cavity  was  clotted,  that  they  could  tell  by  the  color 
of  tbe  blood  found  in  the  head,  and  from  the  appearance  and 
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organization  of  the  blood-clot,  whether  the  blood  came  from 
an  injury  made  before  death,  or  after,  and  that  in  their 
opinion  the  blood-clot  found  under  the  scalp  came  from  an 
injtuy  made  before  death,  and  that  the  child  died  from  this 
injury  to  the  head. 

The  evidence  of  medical  experts  introduced  by  the 
respondents  tended  to  show  that  it  was  impossible  to  tell, 
sixteen  days  after  death,  whether  the  blood  found  at  the 
autopsy  came  from  an  injury  made  before  death,  or  from 
one  made  two  hours  after  death;  that  blood  taken  from 
animals  of  the  cow  kind  would  clot  substantially  according 
to  the  same  law  as  that  of  man,  and  that  there  was  no 
appreciable  distinction  in  color  between  the  two  kinds  of 
blood.  The  respondents  also  introduced  evidence  tending  to 
show  that  the  injury  to  the  head  of  the  child  was  inflicted 
after  death  at  the  time  it  was  buried,  and  within  two  hours 
after  it  died. 

After  the  State  rested  and  while  the  respondents  had  the 
case,  they  recalled  Drs.  Chandler  and  Bisbee  and  interro- 
gated them  in  respect  to  the  difference  between  the  blood  of 
the  cow  kind  and  that  of  man,  in  regard  to  color  and 
clotting.  Their  testimony  on  this  point  tended  to  show 
that  there  is  a  difference  between  the  blood  of  the  cow  kind 
and  that  of  man  in  respect  to  color  and  clotting,  but  that 
they  could  not  tell  what  the  difference  is ;  that  they  did  not 
claim  to  be  experts  in  regard  to  the  clotting  of  the  blood  of 
animals;  and  that  the  blood  of  animals  is  used  in  making 
experiments  as  stated  by  the  experts  produced  by  the 
respondents.  Thereupon  the  respondents  as  to  each  of  these 
witnesses,  mad^  the  following  offer:  "We  offer  to  show 
this  witness  some  blood  of  an  animal — a  calf— and  ask  him 
to  tell  the  jury  whether  it  is  clotted  or  not,  whether  it  is 
from  arterial  or  venous  blood,  and  whether  in  his  judgment 
it  was  taken  from  the  animal  before  or  after  death,  for  the 
purpose  of  aiding  the  jury  in  determining  how  much  weight 
his  testimony  is  entitled  to  in  the  testimony  that  he  has  given 
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in  reference  to  the  autopsy  that  he  made."  This  oflfer  was 
excluded,  to  which  ruling  the  respondents  excepted.  There 
was  no  offer  to  show  that  the  blood  proposed  to  be  shown 
the  witnesses  was  or  was  not  clotted,  nor  that  it  was  or 
was  not  taken  from  an  animal  after  death,  nor  that  it  was 
or  was  not  arterial  blood;  so  that  the  record  does  not  show 
that  any  answer  the  witnesses  might  have  given  could 
have  any  bearing  upon  the  purpose  for  which  the  offer  was 
made.  Suppose  the  witness  had  said  the  blood  was  taken 
from  an  animal  in  life;  for  aught  that  appears,  such  answer 
may  have  been  true.  The  same  would  be  true,  had  the 
answer  been  to  the  contrary.  This  suggestion  applies  to 
any  and  all  answers  which  might  have  been  given  to  the 
enquiries  embodied  in  the  offer.  Hence  the  record  does  not 
show  that  the  respondents  were,  or  could  have  been, 
harmed  by  this  ruling.  Standing  thus,  this  exception  cannot 
be  sustained. 

(8)  The  State,  neither  in  its  opening  statement  to  the 
jury  nor  by  its  evidence,  made  any  claim  that  the 
respondents  could  be  convicted  of  manslaughter  on  the 
ground  of  criminal  carelessness  or  neglect,  but  in  the 
opening  argument  to  the  jury  for  the  State  it  was  claimed 
that  the  respondents,  on  their  own  testimony,  were  guilty 
of  criminal  neglect  and  that  the  child  died  from  such  neglect. 
The  court  instructed  the  jury  that  they  might  find  the 
respondents  guilty  on  the  ground  of  criminal  carelessness  or 
neglect.  The  respondents  contend  that  this  instruction  was 
error,  especially  in  view  of  the  manner  in  which  the  trial  had 
proceeded.  The  printed  bill  of  exceptions  states  that  they 
took  an  exception  to  the  charge  on  this  point,  but  it  refers 
to  the  reporter's  transcript  of  the  case  showing  what  was 
done  and  says  it  is  to  control.  The  transcript  shows  that 
an  exception  was  not  taken  to  the  submission  of  the 
question  of  criminal  carelessness  or  neglect,  but  that  the 
exception  in  fact  taken  was  to  the  failure  of  the  court  to 
limit  the  charge  on  that  subject  to  the  evidence,  and  that 
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thereupon  the  jury  were  expressly  instructed  to  confine 
themselves  solely  to  the  evidence  in  the  case  in  determining 
this  and  all  other  questions  raised.  Hence  the  question 
argued  is  not  now  before  this  court. 

(9)  The  child  alleged  to  have  been  murdered  was  bom  in 
the  house  of  the  defendant,  Martin  Noakes,  and  came  to  its 
death  there  during  the  night  it  was  bom.  Emma  Jones,  its 
mother,  at  the  time  of  its  birth,  was  the  hired  house-servant 
of  this  defendant,  and  had  been  for  some  time  previous. 
The  evidence  tended  to  prove  that  sometime  before  the  birth 
of  the  child  he  learned  that  she  was  pregnant,  and  that 
upon  learning  that  fact,  he  purposed  to  discharge  her  and 
have  her  leave  his  house;  that  he  communicated  this 
purpose  to  Dr.  Lance,  who  said  to  him  that  he  had  better 
let  her  remain  there  until  after  her  confinement,  as  she  had 
no  place  to  which  she  could  go;  that  thereupon,  after 
consultation  with  his  wife,  but  without  any  conversation 
with  Emma  Jones  on  the  subject,  he  concluded  to  let  her 
remain  there,  and  she  did,  until  after  the  birth  and  death  of 
the  child ;  that  he  had  nothing  to  do  in  regard  to  caring  for 
her  at  her  confinement,  or  for  the  child,  except  thus 
permitting  her  to  remain  at  his  house,  and  procuring  a 
physician  to  attend  at  the  birth  of  the  child,  and  that  he 
was  not  in  her  room  during  her  confinement,  and  never  saw 
the  child  alive. 

The  evidence  further  tended  to  show  that  the  respondents, 
Emma  Jones  and  the  doctor,  were  the  only  persons,  except 
two  young  children,  in  the  house  at  the  time  the  child  was 
bom,  and  that  the  doctor  left  in  about  half  an  hour  after 
its  birth,  leaving  the  other  persons  there,  and  who  remained 
there  until  after  the  death  of  the  child;  that  during  the  night 
in  which  Emma  Jones  was  confined  and  the  child  was  bom 
and  died,  the  respondent,  Sarah  Noakes,  was  herself  quite  ill, 
having  been  sick  abed  that  day,  and  that  what  assistance 
she  then  rendered  or  attempted  to  render  Emma  Jones  and 
the  child,  was,  on  her  part,  solely  a  matter  of  kindness  and 
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charity;  that  she  then  assisted  before  and  at  the  time  the 
child  was  bom ;  that  immediately  after  its  birth  she  was  so 
completely  exhausted  physically,  that  she .  was  compelled  to 
sit  down  to  rest,  and  that  while  thus  resting  she  fell  asleep, 
and  that  while  she  was  thus  sleeping,  the  child,  who  was 
then  wrapped  up  and  lying  upon  the  foot  of  the  bed  in 
which  its  mother  was  lying,  bled  to  death  or  died  from  some 
other  cause;  and  that  the  carelessness  and  negligence,  if 
any,  causing  its  death,  consisted  in  not  properly  washing, 
dressing  and  caring  for  it,  while  this  respondent  was  thus 
resting  and  asleep. 

As  a  part  of  its  instructions  to  the  jury,  on  the  law  of 
criminal  carelessness  and  neglect,  the  county  court  said: 
'•There  is  no  attempt  on  the  part  of  these  respondents  to 
show  that  any  endeavor  was  made  to  get  anybody  else  to 
be  present  at  the  birth  of  this  child  and  help  this  wife  who 
says  she  was  sick ;  there  was  no  attempt  at  all,  so  far  as 
shown,  to  have  anybody  else  present ;  they  took  the  whole 
thing  upon  themselves ;  and  after  a  short  time  they  say  the 
child  was  dead  and  was  taken  oflf,  as  they  say,  and  buried." 
To  this,  the  respondents  excepted. 

This  part  of  the  charge  is  to  be  construed  in  connection 
with  the  unqualified  instruction  on  this  branch  of  the  case, 
which  was  as  follows:  **The  child  was  helpless  and  unable 
to  care  for  itself;  the  respondents  consented  that  it  might  be 
bom  in  their  home;  they  took  no  means  to  secure  any 
person  to  take  care  of  it ;  they  took  that  care  voluntarily 
upon  themselves ;  they  were  under  the  legal  duty  to  take 
such  care  of  the  child  as  the  well-being  of  the  child 
reasonably  and  fairly  required.  If  the  respondents,  or  either 
of  them,  recklessly  or  in  great  and  manifest  disregard  of 
this  duty  neglected  to  care  for  the  child,  and  the  child's 
death  was  caused  by  such  neglect,  the  death  so  caused, 
would  be  caused  by  the  criminal  neglect  of  such  respondents, 
whether  or  not  he  or  she  intended  to  cause  the  death  of  the 
child.     If  the  death  was  intended,  such  intentions  would 
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distinguish  the  crime  and  make  it  murder  rather  than 
manslaughter."  This  in  connection  with  the  extract  from 
the  charge  excepted  to,  is  substantially  the  entire  charge 
on  this  aspect  of  the  case. 

To  render  criminal  the  neglect  of  parents  and  others, 
having  charge  of  children  or  other  depen  dents,  there  must 
be  capacity,  means  and  ability  to  provide  support  and  care, 
or  to  prevent  the  threatened  harm,  as  well  as  the  legal  duty 
to  provide  and  act.  If  there  is  not  capacity,  means  and 
ability  to  perform  the  legal  duty,  the  omission  to  perform  it 
is  not  criminal.  1  Whart.  Am.  Cr.  L.,  (5th  ed.)  §  1011; 
Reg,  V.  Hogan,  2  Dennison  C.  C.  277:  S.  C,  6  Brit.  C.  C, 
278;  RexY.  Saunders,  7  Car.  &  P.  277:  32  E.  C.  L.  611; 
Reg,  V.  Shepherd,  Leigh  &  Cave's  Crown  Cas.  147,  decided 
in  1862;  Reg.  v.  Chandlery  Dearsley's  Crown  Cas.  453; 
Lewis  V.  State,  72  Ga.  164:  53  Am.  Rep.  835;  Reg,  v. 
Ntcholls,  13  Cox  C.  C.  75:  S.  C.  13  Eng.  Rep.  (Moak's 
notes)  423  and  note;  Desty's  Cr.  L.  S.  124e. 

It  is  incumbent  upon  the  State  in  a  criminal  prosecution, 
to  prove  such  capacity,  means  and  ability,  as  well  as  the 
legal  duty  to  provide  or  act,  on  the  part  of  the  accused. 

To  create  a  criminal  liability  for  neglect  by  nonfeasance, 
the  neglect  must  also  be  of  a  personal,  legal  duty,  the 
natural  and  ordinary  consequences  of  neglecting  which 
would  be  dangerous  to  life.  1  Ben.  &  H.  L.  C.  (2nd  Ed.) 
65,  note  to  Reg,  v.  Lowe, 

From  the  language  of  the  charge  excepted  to,  taken  in 
connection  with  the  instruction  on  the  subject  of  criminal 
carelessness  and  neglect,  the  jury  must  have  understood 
that  they  might  rightly  find  from  the  fact  that  the  respond- 
ents permitted  the  child  to  be  bom  in  their  house,  that  it 
was  criminal  negligence  on  their  part  not  to  have  procured 
some  one  to  be  present  at  the  birth  of  the  child,  to  assist  the 
respondent,  Sarah  Noakes,  without  regard  to  the  means 
and  ability  of  the  respondents  to  procure  such  assistance, 
and  without  regard  to  whether  the  situation  and  attendant 
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drctimstances  of  the  confinement  of  its  mother  were  such 
that  a  careful,  prudent  person  ought  to  have  foreseen  that 
the  omission  to  procure  such  assistance  was  likely  to  cause 
the  death  of  the  child,  as  a  natural  and  ordinary  result. 
This  is  clearly  erroneous,  even  though  it  were  conceded  that 
the  respondents  were  under  a  legal  duty  to  care  and  provide 
for  the  child,  but  which  is  not  conceded.  This  error  is  not 
cured  by  the  use  in  the  charge,  of  the  language,  '*if  the 
respondents,  or  either  of  them,  recklessly  or  in  great  and 
manifest  disregard  of  this  duty,  etc.,"  and,  "say  whether 
there  was  a  reckless  and  a  great  and  manifest  departure 
from  the  fair  discharge  of  their  duty  to  that  helpless  infant." 
Taken  in  connection  with  the  rest  of  the  charge  on  this 
phase  of  the  case,  the  jury  might  have  understood,  and 
without  doubt  did  understand,  that  because  the  respondents 
did  not  turn  Emma  Jones  into  the  street  when  they 
discovered  that  she  was  pregnant,  but  permitted  the  child 
to  be  bom  in  their  house,  it  was  a  reckless  and  manifest 
disregard  of  and  departure  from  the  discharge  of  their  duty 
to  the  child,  for  them  not  to  procure  some  one  to  attend  at 
its  birth  to  assist  the  respondent,  Sarah  Noakes,  without 
regard  to  their  means  and  ability  to  procure  such  assistance. 
This  exception  must  be  sustained. 

We  do  not  pass  upon  the  question  of  the  duty,  if  any, 
imposed  by  the  law,  upon  the  defendants  under  the  facts 
disclosed  by  the  record,  other  than  as  expressly  stated  in 
this  opinion. 

Exceptions  sustained^  judgment  on  verdict  of  guilty 
of  manslaughter  reversed^  said  verdict  set  aside^ 
and  ccLse  remanded  for  new  trial.  The  petition  for 
a  new  trial  is  dismissed. 
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S.  D.  Meacham  vs.  The  Town  of  Newport. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

V,  5.  j«?/,  jp/,  jp-?,  S94i  S4^2^Quadrennial  List  Must  be  Sworn  to  before 
Justice^  Return  of  Quadrennial  List^Failure  to  Return  Quadrennial 
not  Cured  by  Filing  Copy— Grand  List  Invalidated  by  Illegal  Quadren- 
nialr-Assumpsit-^Costs. 

Y.  S.  391,  requiring  the  quadrennial  list  to  be  sworn  to  before  a  justice,  is 
not  satisfied  by  an  oath  taken  before  a  notary. 

Y.  S.  5422  authorizing  notaries  to  "administer  oaths  in  all  cases  where  an 
oath  is  required,  unless  a  different  provision  is  expressly  made  by  law,'' 
does  not  confer  authority  to  administer  the  oath  required  to  be  taken 
to  the  quadrennial  list,  because  as  to  that  oath  '*a  difierent  provision  is 
expressly  made"  by  Y.  S.  391. 

A  quadrennial  list  sworn  to  before  a  notary  public  only  is  in  legal  effect 
unverified  by  oath  and  is  invalid. 

A  quadrennial  list  required  by  V.  S.  387  to  be  returned  to  the  town  clerk's 
office  by  the  first  Tuesday  of  July,  but  not  returned  until  the  last  day  of 
August,  is  invalid. 

Failure  to  return  the  quadrennial  list  within  the  time  required  by  Y.  S.  387 
is  not  cured  by  the  seasonable  filing  of  the  copy  thereof  for  the  use  of 
succeeding  listers  as  required  by  Y.  S.  394,  especially  when,  as  in  this 
case,  the  copy  must  have  shown  that  the  oath  was  a  nullity. 

The  seasonable  return  of  the  quadrennial  list  to  the  town  clerk's  office  is 
essential  to  secure  the  tax  payer's  right  of  appeal  to  the  board  of  civil 
authority,  for  Y.  S.  392  provides  that  such  an  appeal  shall  be  taken 
"within  thre^  days  after  the  day  the  list  is  required  by  law  to  be  returned." 

If  the  quadrennial  list  is  invalid  because  unverified  by  oath,  so  also  is  a 
grand  list  which  is  made,  so  far  as  the  real  estate  is  concerned,  merely 
by  transferring  the  appraisal  from  the  quadrennial  list,  although  as  to 
the  personal  estate  the  list  may  be  regular. 

Whether  in  such  case  the  listers  might  make  a  new  appraisal  ot  the  real 
estate  is  not  considered. 

The  grand  list  being  thus  invalid,  the  taxes  assessed  thereon  are,  under  the 
decisions  of  this  court,  invalid  in  toto,  and  not  merely  in  the  proportion 
which  the  illegal  part  of  the  list  bears  to  the  legal. 

But  the  plaintiff  cannot  recover  in  assumpsit  the  amount  paid  as  a  town 
school  district  tax.  for  such  district  constituted  only  a  fraction  of  the 
town,  and  the  tax  had  been  paid  over  to  the  district  before  this  action. 
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Both   parties  having  excepted  and  neither  having  prevailed,  neither  is 
entitled  to  costs  in  this  court. 

General  Assumpsit,  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  Term,  1897,  Orleans  County,  Rowell^ 
J.,  presiding.  Verdict  ordered  and  judgment  thereon 
rendered  for  the  plaintiff.    Both  parties  excepted. 

The  plaintiff  sought  to  recover  money  which  he  paid  the 
collector  of  the  defendant  for  taxes  assessed  on  the  list  of 
1895.  It  appeared  that  the  listers  of  the  defendant  made  a 
quadrennial  appraisal  of  real  estate  in  1894,  in  which 
certain  real  estate  belonging  to  the  plaintiff  was  appraised, 
and  made  an  annual  grand  list  in  1895,  in  which  the 
plaintiff  was  assessed  for  personal  property  of  the  value  of 
$20,980.00,  a  poll  $2.00  and  real  estate  $1,000.00  making 
his  total  list  $221.80;  that  said  town  voted  and  assessed 
upon  the  plaintiffs  said  list  a  town  tax  of  $117.60,  a  state 
tax  of  $26.62,  a  five-per-cent.  state  school  tax  of  $11.09,  a 
five-per-cent.  state  highway  tax  of  $11.09,  making  state 
taxes  of  $48.88,  and  the  town  school  district  assessed  a 
tax  of  $36.27. 

It  also  appeared  that  the  defendant  was  in  1895  and  ever 
since  has  been  divided  into  three  school  districts,  as  follows : 
Newport  Academy  and  Graded  School  District  with  a  grand 
list  of  $10,065.38,  the  Newport  Center  Graded  School 
District  with  a  grand  list  of  $2,142.08,  and  the  remainder 
of  said  town,  known  as  the  Town  School  District,  with  a 
grand  list  of  $3,112.73.  It  also  appeared  that  all  of  said 
state  taxes  had  been  paid  by  the  town  treasurer  to  the  state 
treasurer  and  said  town  school  district  tax  to  the  treasurer 
of  said  town  school  district  before  the  commencement  of 
this  suit. 

The  court  ordered  a  verdict  for  the  plaintiff  for  the  town 
tax  of  $117.60  and  interest.  The  plaintiff  claimed  to 
recover  a  larger  sum,  and  it  was  agreed  that  if  there  wasno 
error  except  as  to  the  amount  of  the  verdict  the  supreme 
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court  might  increase  the  amount  by  the  addition  of  either 
tax  which  ought  to  have  been  included.  To  the  exclusion  of 
the  state  and  town  district  taxes  from  the  verdict  the 
plaintiff  excepted. 

O.  S,  Annts  for  the  plaintiff. 

John  Youfif;  for  the  defendant. 

Ross,  C.J.  (1)  This  is  an  action  of  general  assumpsit 
to  recover  money  which  the  plaintiff  paid  the  collector  of 
the  defendant  for  taxes  assessed  on  the  list  of  1895.  His 
right  depends  upon  whether  his  grand  list  as  made  up  for 
that  year  was  valid  or  invalid.  He  was  taxed  for  both  real 
and  personal  property  and  his  poll.  No  irregularity  in 
making  up  his  list  that  year,  so  far  as  relates  to  his  poll  and 
personal  property,  is  claimed.  It  is  contended  that  the 
quadrennial  appraisal  of  his  real  estate,  made  in  1894, 
which  was  carried  into,  and  became  a  part  of,  his  grand  list 
of  1895,  was  invalid,  and  that  this  rendered  his  grand  list 
wholly  invalid,  and  all  taxes  assessed  thereon. 

The  quadrennial  list  of  1894  is  claimed  to  be  invalid  for 
two  reasons:  (1)  That  it  was  not  sworn  to  before  an 
officer  authorized  to  administer  the  oath  to  the  listers,  and 
(2)  that  it  was  not  completed  and  returned,  seasonably,  to 
the  town  clerk's  office.  It  was  sworn  to  before  a  notary 
public.  V.  S.  5422  authorizes  notaries  public  and  other 
officers  named,  to  * 'administer  oaths  in  all  cases  where  an 
oath  is  required  unless  a  different  provision  is  expressly 
made  by  law."  V.  S.  391  requires  the  quadrennial  list  to  be 
signed  by  a  majority  of  the  listers  "and  verified  by  oath 
before  a  justice."  This  is  followed  by  the  form  of  the  oath 
to  be  administered.  Clearly  this  is  a  provision  expressly 
made  by  law  in  regard  to  the  officer  who  shall  administer 
the  oath.  Hence  a  notary  public  was  unauthorized  to 
administer  it,  and  the  oath  taken  by  the  listers  before  him 
was  of  no  binding  force.  Hence,  too,  the  quadrennial  list 
for  1894  is  not  verified  by  a  valid  oath  of  the  listers,  and 
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has  not  the  attestation  required  to  its  impartiality  and 
accnracy.  For  this  reason  that  list  must  be  held  invalid. 
Walker  v.  Burlington,  56  Vt.  131;  Houghton  v.  Hall,  47 
Vt.  333.  Again  by  V.  S.  387  the  completed  list  was 
required  to  be  returned  to  the  town  clerk's  ofEceon  or  before 
the  first  Tuesday  of  July  of  thlit  year.  It  was  not  so 
returned  before  August  31st,  1894.  The  defendant  contends 
that  this  irregularity  was  cured  by  the  seasonable  return 
of  the  copy,  as  required  by  V.  S.  394,  for  the  use  of  the 
listers  for  subsequent  years.  If  this  was  a  true  copy,  it  had 
only  the  certificate  of  a  notary  public  to  the  administration 
of  the  oath,  which  was  unauthorized  and  invalid.  The  copy 
could  be  no  better  than  the  original  in  this  respect.  But  the 
filing  in  the  town  clerk's  office,  seasonably,  is  essential  to 
secure  the  rights  of  the  taxpayers.  They,  by  V.  S.  392,  if 
dissatisfied  with  the  appraisal,  can  appeal  therefrom  to  the 
board  of  civil  authority  only  "within  three  days  after  the 
day  the  list  is  required  by  law  to  be  returned  to  the  town 
clerk's  office."  The  right  of  appeal  is  important.  The 
plaintifi"  was  wholly  deprived  of  this  right.  There  was 
nothing  then  in  the  town  clerk's  office  fi"om  which  he  could 
appeal,  or  from  which  he  could  ascertain  whether  he 
desired  to  exercise  this  right.  In  both  of  the  particulars 
complained  of,  the  irregularities  invaded  the  rights  of  the 
plaintiff.  The  quadrennial  list  was  invalid.  The  taxes 
assessed  against  and  collected  from  the  plaintiff  thereon 
were  illegally  assessed  and  collected.  The  defendant 
contends  that  this  does  not  render  the  grand  list  for  1895 
invalid,  nor  the  taxes  assessed  thereon.  He  urges  that  the 
^and  list  of  1895  was  seasonably  made,  returned  and 
verified  by  oath.  But  the  listers  of  1895  made  no  appraisal 
of  the  real  estate.  They  transferred  the  appraisal  of  the 
plaintiff's  real  estate  from  the  quadrennial  list  of  the  year 
1894  to  that  list.  Whether  the  listers  of  1895,  because  of 
tHe  invalidity  of  the  quadrennial  list  of  1894,  could  have 
made  a  valid  appraisal  of  all  the  real  estate  of  the  town,  as 
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is  held  in  Blodgett  v.  Holbrooke  39  Vt.  336,  we  need  not 
inquire.  They  did  not  undertake  to  do  so.  They  mingled 
the  invalid  appraisal  of  the  real  estate  made  in  1894  with 
their  valid  appraisal  of  the  personal  property  in  1895,  and 
thereby  rendered  the  grand  list  of  1895  invalid,  and  the 
taxes  assessed  thereon,  under  the  decisions  of  this  court, 
wholly  invalid.  We  are  aware,  as  contended  by  the 
defendant,  that  in  Massachusetts  and  some  other  states, 
courts  of  last  resort  hold  that  such  invalidity,  only 
invalidates  such  a  proportion  of  the  tax  assessed  and 
collected  as  the  invalid  part  of  the  grand  list  is  of  the 
whole  grand  list  of  the  person.  What  might  be  the  decision 
of  the  court  if  the  question  were  now  before  it  for  the  first 
time,  it  is  immaterial  to  inquire.  The  court  has  repeatedly 
held  that  if  a  part  of  the  grand  list  of  a  person  is  invalid, 
or  if  a  part  of  the  tax  is  assessed  for  an  illegal  and 
unauthorized  purpose,  such  invalidity  or  illegality  renders 
the  whole  tax  illegal  and  invalid.  Nor  does  the  fact  that 
the  illegal  portion  can  be  certainly  ascertained,  as  it  can  be 
in  the  case  at  bar,  avail  the  town,  which  holds  the  plaintiffs 
money,  nor  the  ojfficer  when  sued  for  enforcing  its  collection. 
This  was  early  held  in  Drew  v.  Datns,  10  Vt.  506.  The 
tax-payer  brought  trespass  against  the  collector  for  taking 
his  personal  property  to  satisfy  a  tax,  a  definitely  ascer- 
tained part  of  which  was  assessed  for  an  unauthorized 
purpose.  This  court  held  that  the  damages  could  not  be 
reduced  to  the  extent  of  the  ascertained  proportion  of  the 
tax  which  was  assessed  for  an  authorized  and  lawful 
purpose.  This  doctrine  has  been  adhered  to  by  this  court 
whenever  the  precise  question  has  arisen,  so  far  as  we  are 
aware.  Bartlett  v.  Wilson^  59  Vt.  23;  Foster  v.  Stevens^  63 
Vt.  175. 

The  court  followed  these  decisions,  and  committed  no 
error  in  allowing  the  plaintifi"  to  recover  the  fall  amount  of 
the  tax  paid  by  him  for  town  purposes  and  committed  no 
error  against  the  defendant  in  excluding  offered  evidence. 
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This  question  was  not  raised  nor  considered  in  Dean  v.  Aiken 
and  IVt/e,  48  Vt.  541,  and  the  language  quoted  and  relied 
upon  by  the  defendants  does  not  relate  to  this  question. 

(2)  The  plaintiff  contends  that  he  is  entitled  to  recover 
the  amount  paid  by  him  as  town  school  district  tax.  This 
was  not  in  the  town  treasury  when  the  suit  was  brought. 
It  is  found  that  the  defendant  had  before  paid  it  to  the 
treasurer  of  the  town  school  district.  In  the  defendant 
town,  the  town  school  district  covers  only  a  portion  of  the 
town  and  had  a  grand  list  of  only  about  one-fifth  of  the 
grand  list  of  the  whole  town.  We  do  not  think  that  the 
town  could  compel  the  town  school  district  to  return  this 
sum,  any  more  than  it  could  that  which  it  had  paid  to  the 
state  treasurer.  The  town  no  more  had  this  sum  in  its 
possession  nor  control  than  it  did  the  sum  which  it  had 
assessed,  collected  from  the  plaintiff  and  paid  over  to  the 
state  treasurer.  If  it  has  to  pay  it  to  the  plaintiff,  it  must 
collect  it  from  all  its  tax  payers,  many  of  whom  can  and 
w^ill  receive  no  benefit  from  it.  Besides,  in  this  form  of 
action,  the  town  is  liable  only  for  money  belonging  to  the 
plaintiff  which  it  holds  without  right.  It  does  not  hold  the 
claimed  sum.  There  was  no  error  in  denying  his  right  to 
recover  it. 

Judgment  aifirmed.  As  both  parties  excepted  and 
neither  prevails^  neither  recovers  any  costs  in  this 
court. 
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Fred  P.  Pierce  vs.  Ida  Pierce. 

January  Term,  1897. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Start  and  Thompson,  JJ. 

Divorce-' Petitioner'* s  Wilful  Desertion  a  Bar-^Presumption  in  Support 

of  Judgment  Below, 

In  a  divorce  proceeding  the  county  court  found  the  petitionee  guilty  of 
adultery,  but  dismissed  the  petition.  As  the  parties  were  leaving  the 
place  v^here  the  marriage  ceremony  v^as  performed  the  petitioner  had 
said  to  the  petitionee,  ''You  go  your  way  and  I  will  go  mine,"  and  had 
nothing  to  do  with  her  afterwards.  Held^  that  it  must  be  presumed,  in 
support  of  the  judgment,  that  the  court  found  the  petitioner  guilty 
of  wilful  desertion  for  three  years,  the  contrary  not  appearing. 

Petition  for  divorce.  Heard  at  the  December  Term,  1896, 
Windsor  County,  Munson^  J.,  presiding.  Petition  dismissed. 
The  petitioner  excepted. 

The  petition  was  not  contested,  and  the  facts  stated  in  the 
opinion  as  to  the  manner  in  which  the  parties  separated 
were  drawn  out  bv  inquiries  of  the  court. 

J,  G.  Harvey  for  the  petitioner. 

The  petition  was  dismissed  on  the  ground  that  the 
petitioner's  conduct  was  such  as  would  have  given  the 
petitionee  a  cause  for  divorce  but  for  her  own  fault.  The 
bill  of  exceptions,  however,  does  not  show  that  the  desertion 
was  wilful,  nor  that  it  continued  for  three  years. 

Thompson,  J.  This  is  a  petition  for  divorce  on  the  ground 
of  adultery.  The  court  found  the  petitionee  guilty  of 
adultery.  As  the  parties  were  leaving  the  place  where  the 
marriage  ceremony  was  performed,  the  petitioner  said  to 
the  petitionee,  "You  go  your  way  and  I  will  go  mine," 
intending  thereby  to  have  her  understand  that  he  should 
have  nothing  more  to  do  with  her.  Thereupon  they  sepa- 
rated, and  the  petitioner  has  had  nothing  to  do  with  the 
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petitionee  in  any  way  since  then.  The  court  below 
dismissed  the  petition,  to  which  the  petitioner  excepted. 
To  sustain  the  judgment  of  the  court  below,  it  is  to  be 
presumed,  the  contrary  not  spearing  from  the  record,  that 
that  court  found  the  facts  necessary  to  sustain  it.  The 
evidence  tended  to  show  wilful  desertion  of  the  petitionee 
by  the  petitioner,  and  it  will  be  presumed  that  the  court 
fotmd  it  to  be  wilful  and  continuous  for  three  years  before 
the  commission  of  the  adultery  by  the  petitionee.  This 
would  bar  the  petitioner's  right  to  a  divorce.  Tilhson  v. 
Ttlluon^  63  Vt.  414,  is  full  authority  for  this  holding. 

Judgment  affirmed. 


L.  F.  Hawkes  vs.  The  Town  of  Chester. 

Jantiarj  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson  and  Thompson,  JJ. 

Expressions  of  Suffering— Unresponsive  Answer  Stricken  out-^Charge 

must  be  RecLd  CLS  a  Whole. 

The  plaintiff  was  injnred  by  breaking  throngh  a  bridge,  and,  in  an  action 

for  damages  against  the  town,  was  permitted  to  show  that  immediately 

after  the  accident  and  while  in  the  brook  where  he  had  fallen,  he  said 

that  he  was  "terribly  hnrt." 
Where  the  witness's  answer  goes  beyond  the  scope  of  the  question,  and  is 

stricken  ont  by  the  conrt  npon  the  request  of  the  examiner,  no  exception 

is  aYailable. 
A  charge  mnst  be  construed  as  a  whole  even  though  its  propositions  are 

stated  independently,  and  where,  so  doing,  there  is  not  fair  cjound  for 

saying  that  the  jury  were  misled,  there  is  no  error. 

Case  for  injury  through  insufficiency  of  the  defendant's 
bridge.  Plea,  general  issue.  Trial  by  jury  at  the  May  Term, 
1897,  Windsor  County,  Starts  J.,  presiding.  Verdict  and 
judgment  for  the  plaintiff.    The  defendant  excepted. 
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The  plaintiflPs  evidence  tended  to  show  that  as  he,  in  the 
exercise  of  due  care,  was  driving  over  the  bridge  with  a  pair 
of  horses  and  a  wagon  loaded  with  logs,  the  bridge,  by 
reason  of  a  decayed  girder,  •'gave  way,  precipitating  the 
plaintiff  and  his  team  to  the  bed  of  the  brook ;  that  his 
head  was  braised,  one  of  his  ribs  fractured,  and  that  he  was 
still  suffering  from  nervous  prostration  resulting  from  his 
injuries. 

The  defendant's  evidence  tended  to  show  that  the  girder 
was  new  and  on  the  outside  entirely  sound,  that  the  town 
officers  were  not  negligent  in  failing  to  discover  the  decay  at 
the  center,  and  that  the  plaintiff  was  not  seriously  injured. 

Waterman^  Martin  &  Hitt  and  G.  L.  Fletcher  for  the 
defendant. 

The  answers  of  the  witnesses  were  inadmissible  as 
amounting  to  statements  by  the  plaintiff  of  the  extent  of 
his  injury,  or  his  opinion  as  to  its  severity.  Travelers^ 
Insurance  Co,  v.  Mosley,  8  Wall.  397:  1  Greenl.  Ev.  §  102; 
Bacon  v.  Charlton^  7  Cush.  586 ;  Lund  v.  Tyngsborougk,  9 
Cush.  41. 

There  was  error  in  the  charge,  because  it  stated  an 
erroneous  rule  of  liability  for  the  defendant  in  one 
paragraph,  without  quaUfication  or  reference  to  any  other 
part  of  the  charge.  The  error  was  not  cured  by  stating  the 
rule  correctly  in  a  succeeding  paragraph,  for  the  two 
propositions  were  not  brought  together  nor  the  incon- 
sistency explained,  even  when  the  attention  of  the  court  was 
specially  directed  thereto  by  exception.  Brown  v.  Ml.  Holly ^ 
69  Vt.  364;  Mullen  v.  Rutland,  55  Vt.  77;  Pnndle  v. 
Fletcher,  39  Vt.  255 ;  Campbell  v.  Fairhaven,  54  Vt.  336. 

Z.  M,  Read  for  the  plaintiff. 

EowELL,  J.  While  the  plaintiff  and  his  team  were  yet  in 
the  brook  where  the  falling  of  the  bridge  had  precipitated 
them,  a  witness  asked  him  if  he  was  killed,  and  he  said  "No, 
but  I  am  terribly  hurt."    Another  vritness  testified  that  he 
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said  he  was  * 'badly  hurt."  The  question  to  the  first  witness 
was  unwarrantably  broad,  as  it  called  for  anjrthing  the 
plaintiff  said  when  the  witness  first  saw  him  there ;  but  the 
answer  did  not  go  beyond  permissible  bounds,  as  it 
contained  nothing  but  a  relevant  expression  by  the  plaintiff 
as  to  his  then  present  bodily  condition  in  respect  of  injury. 
And  the  testimony  of  the  other  witness  is  to  the  same  effect. 

The  defendant  claims  that  as  the  statements  indicated  the 
extent  of  the  plaintiff^s  injury,  they  were  inadmissible,  and 
cites,  among  other  cases,  Traveller's  Insurance  Company  v. 
Mosley^  8  Wall.  397,  in  support  of  the  claim.  But  that  case 
is  the  other  way.  It  was  assumpsit  on  an  accident  policy, 
and  it  was  shown  that  the  intestate  said  he  had  fallen  down 
the  back  stairs  and  almost  killed  himself;  that  he  had  fallen 
down  the  back  stairs  and  hurt  himself  very  badly.  It  was 
held  that  those  statements  contained  nothing  in  the  nature 
of  narration,  but  related  to  the  then  present  bodily 
condition  of  the  intestate  in  respect  of  pain  and  injury,  and 
therefore  were  admissible  to  show  that  condition.  This  is 
certainly  as  strong  a  case  as  that,  if  not  stronger,  for  the 
admission  of  the  declarations.  There  is  no  doubt  about 
the  rule,  it  is  only  a  question  of  its  application. 

Another  witness  went  beyond  the  scope  of  a  proper 
question  and  stated  inadmissible  matter  as  to  what  the 
plaintiff  said;  whereupon,  exception  being  taken,  the 
examining  counsel  asked  to  have  the  statement  stricken  out, 
which  the  court  ordered,  and  told  the  jury  not  to  consider  it. 
This  cured  the  matter.    Morse  v.  Richmond^  42  Vt.  539. 

The  case  has  been  treated  throughout  as  one  of  latent 
defect  in  the  bridge  in  question.  The  defendant  complains 
of  the  charge,  for  that  it  makes  the  town  an  insurer,  as  it 
states  without  qualification,  it  is  claimed,  that  it  was  its 
duty  to  maintain  the  bridge  of  sufficient  strength  to  sustain 
the  plaintiff's  carriage  with  a  load  not  exceeding  ten 
thousand  pounds  in  weight,  and  that  if  it  was  in  fault  in 
this  respect,  and  the  plaintiff  sustained  damage  by  reason 
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thereof,  without  contributory  negligence  on  his  p€u:t,  he  was 
entitled  to  recover.  If  this  was  all  the  court  said  on  the 
subject,  viewing  the  case  as  one  of  latent  defect,  it  was 
error.  But  when  we  look  at  the  whole  charge,  as  we  must 
— Fassett  v.  Roxbury,  55  Vt.  555 ;  Melendy  v.  Bradford^  56 
Vt.  155 — there  is  no  fair  ground  for  sajring  that  the  jury 
was  misled  by  it,  for  the  court  went  on  to  charge  concerning 
the  defendant's  duty  to  inspect  the  bridge,  and  the 
consequences  of  its  neglect  in  that  regard,  and  then  said  that 
if  it  exercised  the  requisite  degree  of  care  in  that  behalf, 
and  failed  to  discover  the  defect  in  season  to  remedy  it,  it 
was  not  liable. 

Judgment  affirmed. 


State  vs.  Seaman  L.  Wetherell. 

January  Term,  1898. 

Present :    Rowbll,  Tyler,  Start  and  Thompson,  JJ. 

Exhibits  in  the  Jury  Room— Communication  Deciphered  by  Witness. 

Letters  of  a  criminatory  nature  which  the  testimony  of  the  State,  includ- 
ing a  comparison  of  hands,  tended  to  show  were  written  by  the 
respondent,  were  properly  permitted  to  %o  to  the  jury  room,  in  connec- 
tion with  the  standards,  to  be  read,  examined  and  compared. 

The  prisoner  mailed  to  the  prosecutrix  a  copy  of  a  magazine  in  which,  as 
the  State's  testimony  tended  to  show,  certain  letters  and  words  had  been 
marked  by  him  to  be  read  by  the  prosecutrix,  who  testified  to  having 
picked  out  the  sentences  after  receiving  the  magazine.  The  court 
properly  permitted  a  witness  who  had  made  a  collocation  of  these  letters 
and  words  to  testify  how  they  read  when  taken  in  the  order  in  which 
they  were  marked. 

The  magazine  itself  was  properly  permitted  to  go  to  the  jury,  that  they 
might  decipher  the  communication  for  themselves  if  necessary. 

Indictment  for  rape  npon  a  girl  under  the  age  of  fourteen 
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years.  Trial  by  jury  at  the  September  Term,  1897,  Wind- 
ham County,  Ross^  C.  J.,  presiding.  Verdict  guilty.  The 
respondent  excepted. 

y.  G,  Martin  and  O.  E,  Butterfieldior  the  respondent. 

If  the  magazine  was  ambiguous,  the  ambiguity  was 
patent  and  not  explainable  by  parol.  The  magazine  and 
letters  should  not  have  been  permitted  to  go  to  the  jury- 
room.  It  was  a  breach  of  the  Constitution  which  requires 
that  the  respondent  shall  be  confronted  by  the  witnesses.  It 
would  have  been  as  proper  for  the  witnesses  to  have  gone 
into  the  jury  room  and  repeated  their  testimony  there. 

Charles  H.  Robb,  State's  Attorney,  for  the  State. 

RowELL,  J.  The  State  introduced  certain  letters,  crimina- 
tory if  written  by  the  prisoner,  which  the  testimony  tended 
to  show,  and  among  it  was  the  comparison  of  hands.  It 
was  not  only  highly  proper,  but  quite  necessary,  that  these 
letters  and  the  standards  should  go  to  the  jury-room,  to  be 
read,  examined,  and  compared  by  the  jury,  as  the  court 
permitted,  and  so  no  error. 

It  appeared  that  the  prisoner  mailed  to  the  prosecutrix  a 
copy  of  a  magazine  called  The  Black  Cat.  The  State  claimed, 
and  its  testimony  tended  to  show,  that  certain  words  and 
letters  in  said  magazine  were  marked  and  dotted  by  the 
prisoner  for  the  purpose  of  influencing  the  prosecutrix,  who 
testified  to  having  picked  out  the  words  and  sentences  after 
she  received  the  magazine.  The  court  permitted  an  attorney, 
whom  it  found  to  be  an  expert  in  handwriting,  to  pick  out, 
arrange,  and  construct  into  sentences,  the  marked  and 
dotted  words  and  letters,  and  to  testify  what  they  meant 
when  read  in  the  order  in  which  they  were  marked.  The 
attorney's  decipherment  disclosed  a  communication  in 
epistolary  form,  expressive  of  love,  and  containing  a  request 
to  write  and  an  injunction  to  remember  her  promise. 

If  the  prisoner  marked  and  dotted  those  words  and  letters, 
the  communication   was   as   much  a  letter  from  him  as 
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though  he  had  written  the  same  thing  in  his  own  hand; 
and  it  was  competent  to  call  any  one  to  make  the  decipher- 
ment, whether  expert  or  not,  as  much  as  it  would  be  to  read 
a  letter  so  illegibly  written  as  to  be  difficult  to  make  out.  If 
the  prisoner  claimed  that  the  witness  did  not  decipher 
correctly,  he  was  at  liberty  to  show  it.  We  do  not  under- 
stand that  the  witness  did  more  than  to  read  the  communi- 
cation as  he  deciphered  it. 

It  was  proper  that  the  magazine  should  go  to  the  jury, 
that  they  might  decipher  the  communication  for  themselves, 
if  necessary,  as  it  was  for  them  to  say  what  was  written 
there. 

Judgment  that  there  is  no  error  tn  the  proceedings 

below,  and  that  the  prisoner  take  nothtng  by  his 

exceptions. 


Charles  F.  Perry  vs.  Vermont  Farm  Machine  Co. 

January  Term.  1898. 
Present :    Taft,  Rowell,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Evidence— Rebuttal, 

* 

The  question  was  whether  the  defendant's  machine,  in  operating  which  the 
plaintiff  was  injured,  was  defective  at  the  time  of  the  accident,  some 
eight  years  before  the  trial.  The  plaintiff's  evidence  tended  to  show  that 
it  was;  the  defendant's,  that  it  was  not,  and  further,  that  it  was  still  in 
the  same  condition  and  still  worked  properly ;  and  the  machine  was 
produced  in  court  as  a  part  of  the  defendant's  case.  Heldt  that  the 
plaintiff  was  entitled  to  show  in  rebuttal  that  it  still  worked  imperfectly 
in  the  respect  complained  of. 

Case.    Plea,  the  general   issue.      Trial  by  jury  at   the 
September   Term,    1897,    Windham    County,   Ross,  C.  J., 
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presiding.     Verdict  and  judgment  for  the  plaintiff.     The 
defendant  excepted. 

L.  M,  Read  for  the  defendant. 

C  H.  Robb  and  Waterman^  Martin  &  Htti  for  the  plaintiff. 

Taft,  J.  The  plaintiff's  testimony  in  the  opening  tended 
to  show,  that  in  September,  1889,  he  was  injured  while 
operating  a  power  press  used  by  the  defendant  in  stamping 
pieces  of  iron,  and  further  tended  to  show  that  when  the 
press  was  in  operation,  on  moving  the  foot  from  the  pedal 
of  the  press,  the  pulley  pin  would  not  be  withdrawn  readily, 
and  the  press  would  not  stop,  but  continue  to  operate,  and 
it  was  this  continued  operation  that  caused  his  injury.  The 
defendant  introduced  testimony  tending  to  show  that  no 
changes  had  been  made  in  the  press  since  the  accident,  eight 
years  before  the  trial,  and  that  at  the  time  of  the  trial,  the 
machine  operated  just  as  it  did  at  the  time  of  the  accident, 
and  that  on  removing  the  foot  from  the  pedal,  the  pin 
would  be  at  once  withdrawn  and  the  stamp  cease  to 
operate,  and  that  the  machine  never  failed  to  work  properly ; 
and  at  the  close  of  its  evidence  the  machine  was  put  into  the 
case  by  the  defendant. 

The  plaintiff  was  then  permitted,  under  exception,  to 
show  in  rebuttal,  that  on  the  day  of  the  trial,  the  press 
would  not  work  properly;  that  the  die  would  not  stop 
when  the  foot  was  taken  off  the  pedal,  which  was  the 
claimed  defective  action. 

The  only  question  in  the  case  is,  whether  this  testimony 
was  proper  rebutting  testimony.  The  testimony  of  the 
defendant  tended  to  show  that  the  press  on  the  day  of  the 
trial  worked  properly  and  was  in  good  repair.  The  machine 
was  exhibited  in  the  court  room  and  operated  by  the 
defendant.  The  plaintiff  was  then  entitled  to  show  in 
rebuttal  that  it  would  not  operate  properly  on  the  day  of 
the  trial.  It  does  not  appear  that  the  plaintiff  gave  any 
testimony  in  the  opening  of  his  cause  as  to  the  condition  of 
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the  press  at  the  time  of  the  trial ;  the  introduction  of  such 
testimony  by  the  defendant  gave  the  plaintiff  the  right  to 
rebut  it  by  testimony  to  show  that  the  press  was  then  out 
of  repair  and  would  not  work  properly.  This  testimony  in 
rebuttal  was  made  material  by  the  testimony  which  the 
defendant  introduced.  There  was  no  error  in  admitting  it 
and 

The  judgment  is  affirmed. 


The  Town  of  Glover  vs.  B.  F.  D.  Carpenter  et  al. 

January  Term,  1898. 

Present :    Ross,  C.  J.,  Taft,  Tyler,  Start  and  Thompson,  JJ. 

Highway  near  Town  Line^ Apportionment^ Authority  of  County  Road 

Commissioners. 

V.  S.  3335,  anthorizing  an  apportionment  of  the  expense  of  building 
or  maintaining  a  highway  laid  out  near  the  line  between  two  towns 
instead  of  on  such  line  by  reason  of  the  position  of  the  land  or  nature  of 
the  soil,  applies  equally  to  a  highway  laid  out  on  such  line  but 
constructed  at  a  little  distance  therefrom  for  the  same  reasons  of 
convenience. 

It  is  not  necessary  that  the  apportionment  should  be  equal.  'Jointly 
liable"  does  not  mean  "equally  liable." 

The  term  highway,  as  here  used,  includes  bridges. 

V.  S.  3329—3337  and  3489  construed. 

Bill  in  Chancery.  Heard  on  pleading  and  master's 
report  at  the  September  Term,  1897,  Orleans  County,  before 
Rowellj  Chancellor,  who  dismissed  the  bill  with  costs.  The 
orator  appealed. 

E.  A,  Cook  for  the  orator. 

V.  S.  3337  declares  that  no  town  shall  be  assessed 
towards   the   expense    of    building    or    maintaining    any 
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highway  in  another  town,  except  as  provided  in  the  two 
preceding  sections,  which  relate  solely  to  a  highway  which 
is  laid  out  near  to  instead  of  upon  the  town  line  (or  the 
reasons  of  convenience  there  mentioned.  This  highway  was 
laid  out  upon  the  line. 

The  county  road  commissioners  had  no  authority  unless 
bv  virtue  of  V.  S.  3489,  and  that  section  limits  their 
authority  to  highways  within  the  town  assessed  or  upon  the 
hne  between  that  town  and  another.  This  highway  was 
not  upon  the  line.  It  was  laid  there,  but  constructed 
elsewhere. 

V.  S.  3489,  at  any  rate,  authorizes  only  a  joint  assessment, 
which  means  an  equal  one,  for  it  provides  that  the  towns 
shall  be  "jointly  liable." 

W,  W.  Miles  for  the  defendant. 

Taft,  J.  In  this  case  the  orator  brings  a  bill  to  enjoin  the 
county  road  commissioners  in  Orleans  county  from 
proceeding  to  assess  the  orator  town  under  V.  S.  chap.  152 
for  the  repairs  of  a  highway.  The  orator  insists  that  the 
commissioners  have  no  such  power  for  that  V.  S.  3337 
provides  that  **no  town  shall  be  assessed  towards  the 
expense  of  building  or  maintaining  any  highway  in  another 
town,  except  as  provided  in  the  two  preceding  sections." 
The  preceding  section,  3335,  authorizes  an  assessment  for 
repairing  a  highway  laid  out  near  the  line  between 
two  towns  instead  of  on  such  line  on  account  of  the 
position  of  the  land  or  nature  of  the  soil  over  which  it  is 
laid,  if  both  towns  are  benefited  in  a  similar  manner  as 
though  the  highway  was  on  such  line,  and  provides  that 
the  expense  of  repairing  may  be  apportioned  and  the  same 
proceedings  had  as  in  case  of  a  highway  on  the  line  between 
two  towns.  If  a  highway  is  on  the  line  between  two 
towns,  both  towns  are  liable  to  keep  it  in  repair.  V.  S. 
3329-3337.  The  term  highway  includes  a  bridge.  V.  S.  24. 
A  bridge  is  the  subject  of  controversy  in  this  proceeding. 
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The  road  upon  which  the  bridge  is  situated  was  built  in 
1853,  by  the  towns  of  Glover  and  Greensboro  jointly.  It 
was  laid  out  as  a  pent  road  and  surveyed  on  the  line 
between  the  towns,  and  many  years  ago  it  became  an  open 
highway.  When  constructed,  for  the  reasons  stated  in 
§  3335  it  was  built  near  the  line  instead  of  on  the  line.  We 
hold  that  legally  it  should  be  regarded  in  respect  to  main- 
tenance and  repairs  as  if  situated  on  the  line.  It  serves  the 
same  practical  purposes  and  deflects  from  the  exact  line,  no 
doubt,  for  the  purpose  of  procuring  a  better  road,  at  less 
expense.  The  expenses  of  repairs  may  be  apportioned,  not 
necessarily  in  equal  proportions,  but  as  the  commissioners 
deem  just.  There  was  no  error  in  the  proceedings  of  the 
commissioners  and  the  other  questions  argued  it  is  tmneces- 
ary  to  notice. 

Decree  affirmed  and  cause  remanded. 


George  HrooEN  vs.  George  W.  Hooker. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler  and  Thompson,  JJ. 

Evidences-Probability, 

The  plaintiff  haying  sold  to  the  defendant  his  interest  in  a  firm  in  which 
they  were  both  partners,  brought  this  action  for  damages  alleging  that 
the  defendant  induced  the  sale  by  falsely  representing  to  the  plaintiff 
that  a  certain  debt  oi  the  firm  was  three  thousand  dollars  larger  than  it 
was.  Held^  that  the  defendant  was  properly  permitted  to  show  that  he 
made  the  purchase,  without  gain  to  himself,  for  a  third  party,  who  paid 
the  consideration ;  for  this  made  it  less  probable  that  he  was  guilty  of 
the  fraud. 

Case  for  fraud.    Plea,  the  general  issue.    Trial  by  jury  at 
the  September  Term,  1896,    Windham  County,  Starts  J., 


Vt.]  HIDDEN    V,  HOOKER.  281 

presiding.    Verdict  and  judgment  for  the  defendant.    The 
plaintiff  excepted . 

Clarke  C.  Fttts  and  W,  P.  Stafford  for  the  plaintiff. 

Waterman^  Martin  &  Httt  for  the  defendant. 

Taft,  J.  There  are  but  two  questions  in  this  cause,  one 
arising  upon  the  admission  of  testimony,  and  the  other, 
upon  its  exclusion. 

I:  The  plaintiff  sold  his  interest  in  the  firm  of  Hooker, 
Hidden  &  Co.  to  the  defendant  Hooker,  for  a  certain  sum. 
This  action  is  brought  to  recover  damages  for  the  alleged 
fraud  of  the  defendant  in  falsely  representing  to  the  plaintiff 
that  the  indebtedness  of  Hooker,  Hidden  &  Co.  to  the  Ver- 
mont National  Bank,  and  which  Hooker  agreed  as  part  of 
the  contract  of  sale  to  pay,  was  $8000,  when,  in  fact,  it 
was  but  $5000.  The  negotiations  for  the  sale  by  Hidden 
were  had  by  him  with  Hooker,  and  the  sale  was  made  in 
form  to  the  latter.  The  court  admitted  testimony  tending 
to  show  that  the  purchase  by  Hooker  was,  in  fact,  made 
for  one  Mitchell,  and  that  Hooker  did  not  make  anything 
out  of  the  transaction;  that,  in  fact,  Mitchell,  through 
Cashier  Dowley,  paid  Hidden  the  consideration  for  the 
purchase  which  Hooker  had  agreed  to  pay.  The  contract 
was  in  form  between  Hooker  and  Hidden,  but  testimony 
was  admitted  tending  to  show  that  in  substance  it  was 
between  Mitchell  and  Hidden.  Was  it  legitimate  for 
Hooker  to  show  that  he  was  acting  for  Mitchell  in  the 
purchase  instead  of  making  the  purchase  himself?  It  is 
claimed  that  the  defendant  committed  a  fraud  in  order  to 
induce  the  purchase.  It  would  be  less  probable  that  he 
would  do  so  if  he  was  acting  for  another  than  it  would  be 
if  acting  for  himself.  The  testimony  was  properly  admitted. 
In  Hadley  v.  Bordo,  62  Vt.  285,  it  was  claimed  that  Bordo 
warranted  a  horse  which  he  exchanged  with  the  plaintiff 
for  another  horse.  As  tending  to  show  that  he  did  not 
make  the  exchange  and  give  the  warranty,  testimony  was 
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held  admissible  to  show  that  the  exchange  of  horses  was 
with  one  Willey  and  not  with  the  defendant,  the  court 
holding  that  it  the  trade  was  made  with  another  and  not 
with  him,  he  would  be  less  likely  to  become  a  party  to  the 
exchange  or  warrant  the  mare  sound,  than  as  though  he 
did  own  it. 

II.  The  other  question  arises  upon  the  exclusion  of  the 
deposition  of  Chief  Judge  Ross.  The  defendant  testified  on 
the  trial  below  that  he  never  represented  to  the  plaintiflF 
that  the  firm  of  Hooker,  Hidden  &  Co.  owed  the  Vermont 
National  Bank  $8000.  The  deposition  was  offered  for  the 
purpose  of  showing  that  upon  the  trial  of  a  cause  between 
Corser  and  Hidden,  the  defendant  testified  that  the  firm 
owed  the  bank  $8000,  for  the  purpose  of  rebutting  the 
testimony  given  by  the  defendant  upon  this  trial.  It  is 
apparent  fi-om  an  examination  of  the  minutes  attached  to 
the  deposition,  showing  Hooker's  former  testimony,  that 
the  indebtedness  of  the  firm  to  the  bank  which  Hooker  was 
testifying  about  was  the  indebtedness  of  Hooker,  Corser  & 
Mitchell,  the  firm  w^hich  succeeded  Hooker,  Hidden  &  Co. 
and  not  that  of  the  indebtedness  of  the  latter  company.  It 
was,  therefore,  immaterial,  and  had  no  tendency  to  impeach 
the  testimony  of  the  defendant  upon  this  trial,  and  was  not 
in  rebuttal  of  it.    It  was,  therefore,  properly  excluded. 

This  disposes  of  the  two  questions  stated  in  the  exceptions. 
The  rulings  were  correct  and  the  judgment  is  affirmed. 
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State  vs,  James  Peach. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson  and  Thompson,  JJ, 

Burglary— Production  of  Goods  Evidence  of  Value,— Variance— V .  S.  1630 
—Dwelling-House  of  Married  Woman— Evidence— Motion  to  Set  Aside 
Verdict, 

The  production  in  court  and  submission  to  the  jury  of  the  articles  alleged 
to  have  been  stolen  is  sufficient  evidence  of  their  value  to  support  a 
verdict,  without  an  appraisal  by  witnesses. 

If  goods  alleged  to  have  been  stolen  are  described  in  the  information  as 
belonging  to  one  person,  while  the  testimony  is  that  they  belonged  to 
another,  this  is  no  reason  why  the  case  should  not  be  submitted  to  the 
jury.  It  is  a  question  of  variance  which  can  be  raised  only  by  objecting 
to  the  testimony. 

The  same  answer  applies  to  the  objection  that  in  the  information  the 
goods  are  valued  collectively,  while  as  to  one  of  the  articles  there  is  no 
evidence  of  taking. 

Such  questions  of  variance  do  not  go  to  the  right  of  the  matter  and,  under 
V.  S.  1630,  are  unavailing  unless  raised  in  the  trial  court. 

A  dwelling-house  owned  by  the  wife  and  occupied  by  her  and  her  husband 
is  properly  described  in  an  information  for  burglary  as  her  dwelling- 
house;  but,  if  not,  the  question  is  one  of  variance  only. 

The  respondent's  possession  of  goods  on  Sunday  which  the  State's 
evidence  tended  to  show  were  taken  the  night  before  from  the  house 
alleged  to  have  been  burglarized,  was  a  drcumstajace  which,  unexplained, 
might  be  weighed  by  the  jury  upon  the  question  of  the  respondent's 
guilt  of  the  burglary. 

A  motion  to  set  aside  a  verdict  for  insufficiency  of  evidence  is  addressed  to 
the  discretion  of  the  trial  court,  whose  decision  thereon  is  not  revisable 
here. 

If  upon  any  material  point  assigned,  such  as  that  the  crime  was 
committed  in  the  night,  there  was  a  total  lack  of  evidence,  it  was  the 
duty  of  the  trial  court  to  set  aside  the  verdict  when  moved  to  do  so 
upon  that  ground.  But  in  this  case  the  court  conclude  upon  reading  the 
whole  record  that  there  was  no  such  lack. 

Information  for  burglary.  Plea,  not  guilty.  Trial  by 
jury  at  the  May  Term,  1897,  Windsor  .County,  Starts  J., 
presiding.    Verdict,  guilty.    The  respondent  excepted. 
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W,  JV.  Stickney  and  /.  G.  Sargent  for  the  respondent. 
Jas,  G.  Harvey y  State's  Attorney,  for  the  State. 

Ross,  C.  J.  Under  the  charge  of  the  court  the  respondent 
was  found  guilty  of  having  committed  the  crime  of  burglary, 
by  forcibly  breaking  and  entering  the  dwelling-house  of 
Mrs.  Mary  E.  Fletcher  with  the  intent,  the  goods  and  chat- 
tels of  Allen  M.  Fletcher  and  Mary  E.  Fletcher  in  the  dwel- 
ling-house to  steal,  take  and  carry  away,  and  having  so 
entered  did  steal,  take  and  carry  away  certain  goods 
specified,  all  of  the  value  of  thirty  dollars,  of  the  goods  and 
chattels  of  Allen  M.  Fletcher  and  Mary  E.  Fletcher.  The 
jury  having  found  the  respondent  guilty  of  the  higher  crime 
of  burglary,  no  exceptions,  taken,  can  avail  the  respondent 
unless  they  relate  to  this  crime.  Any  error  committed  by 
the  court  in  defining  the  crimes  of  grand  larceny  and  of  petit 
larceny,  could  not  have  harmed  him.  It  is  not  contended 
that  the  court  erred  in  its  charge,  in  defining  these  crimes ; 
but  it  is  contended  that  the  evidence  was  insufficient  to  have 
these  crimes  submitted  to  the  jury,  (1)  in  that  the  witnesses 
did  not  place  any  particular  value  upon  the  goods  taken, 
(2)  in  that  the  testimony  did  not  show  that  the  goods  were 
the  joint  property  of  Allen  M.  Fletcher  and  Mary  E. 
Fletcher,  and  (3)  in  that  the  goods  were  valued  collectively, 
and  there  was  no  proof  that  one  of  the  articles  named  was 
taken.  The  first  objection  is  answered  by  the  production  of 
the  goods — or  most  of  them— in  court  and  the  submission  of 
them  to  the  examination  of  the  jury.  This  was  evidence 
from  which  they  might  place  a  value  upon  each  article  pro- 
duced. No  exception  was  taken  to  the  testimony,  and  the 
only  force  of  the  second  and  third  objections  is  that  the 
proof  varied  from  the  allegations  of  the  information.  The 
respondent  admits  that  it  was  not  absolutely  necessary  to 
name  the  owners  of  the  property,  nor  the  value  of  the  prop- 
erty in  one  general  sum,  to  sustain  a  conviction.  But  he 
contends  that  the  prosecutor,  having  done  so,  was  bound  to 
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prove  the  allegations  as  made.  This  is  so,  against  a  proper 
objection  and  exception  to  the  evidence  when  offered. 
Thereby  the  question  of  variance  is  raised,  and  must  be 
passed  upon  by  the  trial  court.  This  was  not  done  in  the 
trial.  V.  S.  1630  makes  a  variance,  except  when  it  goes  to 
the  right  of  the  matter,  unavailing  unless  raised  in  the  trial 
court.  These  objections  do  not  go  to  the  right  of  the 
matter  and  were  not  raised  in  the  county  court  when  the 
evidence  was  offered.  They  are  therefore  not  available  to 
the  respondent.  Particularly  is  this  law  applicable  to  a 
trial  upon  an  information,  filed  by  the  State's  Attorney,  as 
this  was,  at  the  request  of  the  respondent,  which  is 
amendable  in  every  particular,  on  the  trial.  If  the  court  did 
err  in  any  of  these  particulars  in  regard  to  the  crimes  of 
larceny,  they  would  be  unavailing  to  the  respondent, 
inasmuch  as  he  was  not  found  guilty  of  larceny,  except  so 
far  as  these  allegations  are  connected  with,  and  a  part  of, 
the  crime  of  burglary  of  which  he  was  found  guilty. 

(2)  The  court,  in  substance,  charged  that  in  order  to 
convict  the  respondent  under  the  information,  the  jury 
must  find  that  the  respondent  broke  and  entered,  in  the 
night  time,  a  dwelling  house  owned  by  Mrs.  Fletcher,  with 
intent  to  steal  the  goods  and  chattels  therein.  The  respond- 
ent excepted  to  this  charge.  He  contends  that  the  proof 
being  that  the  house  **was  occupied  in  the  summer  season 
only,  by  Allen  M.  Fletcher  and  his  family  for  their  summer 
bome,  and  that  the  legal  title  of  the  premises  was  in  Mary 
E.  Fletcher,  the  wife  of  Allen  M.  Fletcher,  this  house  was 
the  dwelling  house  of  the  husband  and  not  the  dwelling 
house  of  the  wife."  If  this  contention  is  maintainable, 
at  most,  it  raised  only  a  variance  between  the  proof 
and  the  allegation  of  the  information,  and  should  have 
been  taken  advantage  of  when  the  evidence  was  put  in, 
to  be  now  available.  Whatever  might  be  the  decisions 
at  the  common  law,  when  the  separate  existence  and 
property  of  the  wife  upon  her  marriage  became  merged  in 
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the  husband,  such  decisions  are  not  applicable  to  the  present 
state  of  the  rights  and  property  of  a  married  woman.  A 
dwelling  house  owned  by  her  as  her  own  property,  and 
occupied  by  her  with  him,  may  properly  be  described  as  her 
dwelling  house.  His  possession  was  in  her  right,  and  he 
could  not  be  ejected  from  it,  unless  the  writ  of  possession 
also  ran  against  her.    Arbuckle  v.  Walker^  63  Vt.  34. 

(3)  The  respondent  excepted  to  the  charge  in  regard  to 
the  respondent's  possession  of  the  two  boxes  of  sardines. 
The  respondent,  in  his  testimony,  admitted  that  he  had 
them  in  his  possession  on  Sunday  morning,  and  the  evidence 
tended  to  show  that  they  were  taken  from  the  cellar  of  the 
house  the  Saturday  night  before.  The  court  told  the  jury, 
"If  you  find  they  were  the  same  as  were  in  that  house,  then 
the  respondent's  possession  of  them  is  a  circumstance,  taken 
unexplained,  that  may  be  weighed  and  considered  by  you 
upon  the  question  of  whether  he  committed  the  crime  of 
burglary."  State  v.  Frahm,  73  Iowa  355,  cited  by  the 
respondent,  holds  the  law  to  be  as  the  court  charged.  State 
V.  Brewster,  7  Vt.  118,  and  State  v.  Bishop,  51  Vt.  287,  also 
cited,  do  not  hold  to  the  contrary.  The  reasoning  of  the 
latter  sustains  the  charge,  but  does  not  directly  so  hold 
because  it  was  not  necessary.  AVhile  the  trial  court  might 
advise  that  such  proof,  standing  alone,  is  insufficient  for 
them  to  convict  it  could  not  hold  that  it,  unexplained,  had 
no  tendency  to  show  that  the  person  having  possession  of 
the  goods,  which  were  taken  from  the  dwelling  house, 
entered  and  took  them  from  the  house.  State  v.  Brewster 
holds  that  such  possession,  with  all  the  circumstances, 
should  be  submitted  to  the  jury.  The  trial  court  did  no 
more  than  this. 

(4)  Upon  return  of  the  verdict,  the  respondent  moved  to 
have  the  verdict  set  aside  on  the  ground  that  it  was  against 
the  evidence  and  without  evidence:  (1)  Because  there  was 
no  evidence  produced  that  the  breaking  and  entering  was 
done  in   the   night   season;    (2)    For   that   the   evidence 
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showed  that  the  dwelling  house  was  not  the  dwelling 
honse  of  Mary  E.  Fletcher,  but  the  dwelling  house  of  Allen 
M.  Fletcher;  (3)  Because  there  was  no  proof  that  the 
breaking  and  entering  was  with  the  intent,  the  goods  and 
chattels  of  Allen  M.  Fletcher  and  Mary  E.  Fletcher  to  steal, 
take  and  carry  away. 

We  have  already  considered  the  second  and  third  causes 
assigned.  So  far  as  there  was  evidence  to  sustain  the 
verdict  on  these  points,  the  motion  was  addressed  to  the 
sound  discretion  of  the  trial  court,  who  heard  the  evidence, 
saw  the  witnesses  and  could  better  judge  of  its  force  and 
weight,  and  is  not  revisable  in  this  court.  If  there  was  no 
evidence  to  sustain  the  verdict  on  any  material  point 
assigned,  so  far  the  trial  court  had  no  discretion,  but  was 
under  the  duty  to  set  aside  the  verdict.  It  was  essential,  as 
the  court  charged  the  jury,  for  them  to  find  that  the  crime 
was  committed  in  the  night  time.  There  must  have  been 
some  evidence  before  the  jury  tending  to  establish  such 
finding.  It  need  not  be  direct  evidence.  Upon  reading  and 
carefially  considering  the  whole  testimony — ^that  of  the  State 
and  of  the  respondent,  we  think  its  tendency  was  to 
establish  that,  if  the  respondent  broke,  and  entered  the 
house,  he  must  have  done  so  soon  after  midnight,  Sunday 
morning.  There  was  circumstantial  testimony  to  show 
that  he  did  the  breaking  and  entering.  The  court  did  not 
err  in  refusing  to  set  aside  the  verdict. 

It  IS  canstdered  thai  judgment  ought  to  be  rendered  on 

the  verdict y  and  it  ts  thereon  rendered  accordingly . 

Let  sentence  be  imposed  and  execution  thereoj  done. 
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State  vs.  Isabella  A.  Marsh  and  William  C.  Buzzell. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Tyler,  Start  and  Thompson,  JJ. 

Peremptory  Challenges— Trial  for  Murder—Suicidal  Intent— Declarations 
of  Deceased^ Res  Gestae  —  Exception  —  Secondary  Evidence  when 
Primary  Evidence  Voluntarily  Disposed  of— Estoppel— Rebuttal—  V,  5". 
Si6o— Principals  and  Accessories— Proper  Argument— Judicial  Notice, 

State  Y.  NoakeSy  70  Vt.  247,  as  to  the  number  of  peremptory  challenges 
allowed  the  State,  followed. 

The  respondents  were  prosecuted  for  haYing  murdered  George  Marsh  by 
giYing  him  arsenic,  and  defended  upon  the  ground  that  if  Marsh  died  of 
poison  he  took  it  himself  to  commit  suicide,  and  were  permitted  to  show 
his  declaration,  ''that  he  was  giYing  his  horse  arsenic  for  worms,  putting 
it  in  his  oats,  beginning  with  small  doses  and  increasing  them,"  for  the 
purpose  of  showing  that  he  was  acquainted  with  the  character  and  use 
of  the  drug,  but  not  for  the  purpose  of  showing  that  he  had  it  then  in 
his  possession.    Held^  no  error  in  the  restriction. 

The  respondents  were  not  entitled  to  show  that  the  deceased  at  some  time 
before  his  last  illness,  in  talking  about  the  medicines  he  had  used, 
declared  that  he  had  taken  poison  enough  to  kill  forty  men. 

It  was  not  competent  for  the  respondents  to  show  that  the  deceased  had 
arsenic  in  his  possession,  by  showing  his  declarations  to  that  effect 
unaccompanied  by  any  act  or  statement  on  his  part  relating  to  suicide, 
such  declarations  being  no  part  of  the  res  gestae. 

State  Y.  Howafd,  32  Vt.  880,  distinguished. 

To  proYe  that  the  deceased  had  arsenic  in  his  possession  at  the  time  of  his 
last  illness,  the  respondents  were  not  entitled  to  show  that  he  had  it 
some  three  or  four  years  earlier,  without  any  CYidence  tending  to  sho^ir 
that  it  remained  in  his  possession. 

Nor  was  it  competent  for  them  to  show  that  he  gaYe  his  horse  powders 
containing  an  indefinite  and  undisclosed  quantity  of  arsenic,  for  this  did 
not  tend  to  show  CYcn  that  he  was  familiar  with  the  character  and  use 
of  the  poison. 

Improper  answers  to  proper  questions  are  not  the  subject  of  exception. 
A  witness  may  state,  when  the  fact  is  material,  that  parties  whose  conduct 

he  has  obserYcd  were  "ycty  intimate,"  and  is  not  confined  to  a  detailed 

description  of  their  acts. 

A  declaration  by  one  of  the  respondents  in  the  presence  of  the  other,  so 
made  as  to  afford  CYidence  that  it  was  heard  by  him,  may  be  admissible 
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against  him,  if  the  jury  find  that  he  did  hear  it.  The  fact  that  he  was 
pai^ally  deaf  does  not  affect  its  competency. 

Both  respondents  being  confined  in  the  same  jail,  one  of  them  handed  to  the 
housekeeper,  as  she  had  done  several  times  before,  an  open  note  to  be 
delivered  to  the  other,  which  the  housekeeper,  after  showing  it  to  the 
jailer,  deHvered  as  requested.  It  did  not  appear  that  the  note  was 
signed,  nor  whether  it  was  in  the  handwriting  of  the  respondent,  but 
the  contents  were,  "that  she,  the  sender,  had  heard  that  he,  the  other 
respondent,  was  going  to  tnm  State's  evidence,  and  asked  him  not  to 
go  back  on  her."  Held^  that  the  circumstances  afforded  evidence  that 
the  sender  knew  the  contents  of  the  note. 

Held^  also,  that  the  sender  could  not  object  to  secondary  evidence  of  its 
contents  on  the  ground  that  the  witness,  the  housekeeper,  had  put  it 
out  of  her  possession,  since  that  had  been  done  by  her  own  direction. 

If  such  disposal  was  wrongful  as  to  the  State,  it  was  rightful  as  to  the 
respondent;  but  even  as  to  the  State  it  was  not  wrongful;  nor  would  it 
have  been,  had  it  been  the  act  of  the  jailer  instead  of  the  housekeeper. 

Whether  a  party  is  estopped  from  using  secondary  evidence,  by  his 
treatment  of  the  best  evidence,  is  a  question  for  the  trial  court  and  is 
probably  not  revisable  on  exceptions;  but  if  revisable,  there  was  in  this 
case  no  estoppel. 

The  defense  that  the  deceased  came  to  his  death  by  suicide  was  first 
developed  after  the  close  of  the  evidence  on  the  part  of  the  State,  and 
the  State  was  entitled  to  rebut  it  by  showing  that  the  health  of  the 
deceased  was  not  such  as  to  induce  suicidal  inclinations. 

V.  S.  5160  places  accessories  before  the  fact  upon  the  same  grade  as 
principals,  in  felonies  as  well  as  in  misdemeanors. 

It  is  not  error  for  counsel,  in  argument  to  the  jury,  to  refer,  as  matter  of 
common  knowledge,  to  the  informal  method  in  which  examinations  are 
conducted  before  courts  of  inquest,  as  explaining  the  apparent 
discrepancies  between  the  testimony  of  a  witness  as  given  before  such 
court  and  before  them,  especially  where  the  record  is  in  evidence  and 
itself  shows  the  informal  character  of  the  proceedings. 

The  introduction  of  the  record  of  the  proceedings  in  the  court  of  inquest 
brought  before  the  court  the  statute  creating  and  governing  such 
tribunals,  and  entitled  counsel  to  comment  upon  the  purpose  and 
method  of  procedure  therein  as  matters  of  which  judicial  notice  is 
taken. 

Indictment  for  murder.  Trial  by  jury  at  the  March 
Term,  1897,  Washington  County,  Rowell,  J.,  presiding. 
Verdict,  guilty  of  murder  in  the  first  degree  against  both 
respondents. 

The  respondents  moved  for  separate  trials,  but  the  motion 
-was  denied  and  they  were  tried  together.     In  impaneling 

/9 
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the  jury,  the  State  having  peremptorily  challenged  six 
jurors,  and  each  respondent  three,  the  State  claimed  the 
right  to  further  challenge  peremptorily,  which  was  allowed, 
to  which  both  respondents  excepted,  claiming  that  the  State 
had  a  right  peremptorily  to  challenge  only  six.  The  State 
subsequently  peremptorily  challenged  five  more.  After  each 
respondent  had  peremptorily  challenged  six,  they  claimed 
that  as  the  State  had  been  allowed  to  challenge  the 
additional  five,  thereby  so  many  men  had  been  excluded 
from  the  panel  that  they  were  entitled  to  have  sit,  and  their 
places  filled  with  men  whom  they  desired  to  challenge,  but 
could  not  because  their  challenges  were  exhausted;  and 
therefore  they  claimed  the  right  to  further  peremptorily 
challenge,  which  was  denied  them,  to  which  they  both 
excepted. 

The  respondents  ofiered  to  show  by  Lyman  Farrar,  a 
peddler,  of  whom  the  deceased  had  bought  many  medicines, 
that  in  a  conversation  between  the  witness  and  deceased  the 
witness  advised  him  that  he  was  taking  too  much  medicine, 
and  the  deceased  had  replied  that  he  had  taken  poison 
enough  to  kill  forty  men.  This  was  a  considerable  time 
before  the  last  illness.  The  ofier  was  excluded  and  the 
respondents  excepted. 

The  respondents  offered  to  show  by  H.  S.  Fuller  that  in 
1893  Fuller  had  an  old  horse  and  Marsh  advised  him  to 
give  it  some  of  his,  Marsh's,  powders,  and  told  him  the  dif- 
ferent ingredients,  including  arsenic,  and  said  that  arsenic 
was  good  to  fatten  an  old  horse ;  that  Fuller  said  he  should 
think  it  would  kill  the  horse,  and  Marsh  said,  **No,  give  him 
small  doses  to  begin  with  and^increase  them.''  The  testi- 
mony was  excluded  and  the  respondents  excepted. 

It  became  material  fpr  the  State  to  show  that  the  respond- 
ents slept  together  the  next  night  after  Marsh  died.  The 
State  called  Harry  Marsh,  a  lad,  son  of  the  deceased,  who 
testified  that  his  mother  stayed  that  night  in  the  bedroom 
downstairs   in   which   his  father   died,    that   he  saw   the 
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respondent  Btizzell  go  into  the  bedroom  that  night  and  that 
he  himself  and  the  other  boys  slept  upstairs.  He  was  then 
asked  if  he  knew  where  Buzzell  stayed  that  night  and 
answered  "I  think  I  do."  He  was  then  asked  what  he 
knew  about  it,  whereupon  the  respondents'  counsel  objected 
that  the  examiner  should  find  out  whether  the  witness  knew 
before  he  asked  him.  Thereupon  the  examiner  asked  him  if 
he  knew  anything  about  where  Buzzell  stayed  that  night, 
and  he  answered  "Yes,  I  think  he  stayed  in  the  bedroom." 
Respondents'  counsel  then  said  they  desired  an  exception. 
The  court  asked  the  witness  what  made  him  think  so,  and 
he  answered,  "Because  there  was  no  other  bed  set  up  down- 
stairs." He  also  stated  that  he  thought  he  did  not  see  Buz- 
zell again  that  night  after  he  went  into  the  bedroom.  The 
court  then  told  the  jury  that  the  answer,  "  I  think  he  stayed 
in  the  bedroom,"  was  not  responsive  to  the  question,  was 
not  admissible  testimony,  and  must  not  be  considered  by 
them ;  that  the  respondents'  counsel  excepted  to  the  answer 
and  it  was  excluded  and  stricken  out.  The  court  then 
allowed  the  exception  so  far  as  it  might  be  availing  under 
the  law. 

W.  A.  Lord,  W.  P.  Dtlhngham  and  C  D,  Edgerton  for  the 
respondents. 

The  testimony  of  W.  H.  Dillingham  was  admissible  for 
both  the  purposes  for  which  it  was  offered.  His  declaration 
-was  admissible  as  part  of  the  res  gestae^  to  prove  his  posses- 
sion of  the  poison.  He  could  not  have  committed  suicide  by 
poison  without  the  poison,  and  his  possession  of  the  poison 
-was  a  part  of  the  thing  to  be  proved,  and  was  provable  by 
his  declaration.  Browne.  People,  97  Am.  Dec.  195;  Patten 
V.  People,  18  Mich.  328:  100  Am.  Dec.  173;  Maker  v. 
People,  81  Am.  Dec.  789 ;  I  Starkie,  Ev.  65 ;  Wharton  Cr. 
Ev.  262,  263;  Rouch  v.  Great  Western  Ry,  Co.,  1  Q.  B.  60. 

But  the  evidence  is  admissible  under  a  broader  principle. 
Cannot  the  fact  that  the  deceased  had  in  his  possession  the 
same  toxic  agent  through  which  his  life  was  taken,  at  a 
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time  when  the  evidence  shows  he  was  meditating  suicide,  be 
shown  by  his  own  declarations  made  when  there  was 
no  interest  to  pervert  the  fact,  and  at  the  same  time  a  com- 
petency in  him  to  know  it  ?  The  trend  of  decisions  has  been 
decidedly  in  this  direction.  The  latest  and  fullest  discussion 
of  the  principle  governing  the  admission  of  declarations  of 
the  deceased  in  cases  of  homicide  is  probably  that  found  in 
Com.  V.  Trefethen^  157  Mass.  180.  See  also,  Hunter  v. 
State,  40  N.  J.  Law  493,  534,  536,  538 ;  Mutual  Life  Ins.  Co. 
V.  Htllmon,  145  U.  S.  285 ;  People  v.  Vernon,  35  Cal.  49 ; 
Smith  V.  Nat.  Ben.  Soc,  9  L.  R.  A.  617. 

The  offered  testimony  of  H.  S.  Fuller,  which  was  excluded, 
was  just  as  admissible  as  that  of  Dillingham  which  was 
admitted.  The  fact  that  the  arsenic  was  administered  in 
one  instance  clear  and  in  the  other  mixed  with  other 
ingredients  cannot  affect  the  principle,  for  the  deceased  was 
discussing  the  nature  and  effect  of  arsenic  when  he  made  the 
declaration. 

The  court  should  have  received  the  testimony  of 
Lyman  Farrar,  of  the  declaration  of  Marsh  that  he  had 
taken  poison  enough  to  kill  forty  men.  It  was  a  part  of  the 
conversation,  the  rest  of  which  had  been  admitted,  and  it 
helped  to  characterize  the  act  of  the  deceased  in  applying 
to  the  witness  for  arsenical  tablets.  3  Russell  on  Crimes, 
384.  The  question  was  fairly  in  this  case  whether  the 
arsenic  which  the  deceased  had  was  in  his  possession  to  be 
used  for  horse  medicine  or  for  his  own  taking. 

It  was  proper  for  the  respondents  to  show  that  the 
deceased  procured  arsenic  even  as  far  back  as  1892, 
especially  in  connection  with  other  testimony  that  he  did 
the  same  thing  the  summer  before  his  death.  It  was 
equivalent  to  an  offer  to  show  possession  of  arsenic  during 
the  time  covered  by  proof  of  the  suicidal  disposition. 

The  improper  answer  of  Harry  Marsh  was  extremely 
prejudicial,  and  it  was  not  possible  to  strike  it  out.  Such  a 
practice  has  never  been  recognized  in  this  State.     In  states 
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where  such  practice  is  recognized  the  court  must  find 
affirmatively  that  no  harm  has  been  done  to  the  respondent, 
otherwise  it  is  error.  There  is  no  such  finding  in  this  case. 
It  is  a  fair  presumption  that  injury  was  done.  State  v. 
MeadeTy  54  Vt.  126,  and  cases  there  cited. 

The  witness  White  was  improperly  allowed  to  state  his 
own  conclusion  that  the  respondents  were  very  intimate. 

The  testimony  of  Mrs.  NichoUs  should  not  have  been 
admitted  as  against  the  respondent  Buzzell,  for  it  did  not 
appear  that  he  heard  the  remark  of  the  respondent  Marsh. 
The  witness  admitted  that  Buzzell  made  no  response  and 
that  she  could  not  say  that  he  heard  what  was  said.  No 
circumstance  was  mentioned  by  her  indicating  that  he  did 
hear. 

The  court  erred  in  admitting  secondary  proof  of  the 
contents  of  the  letter  said  to  have  been  sent  by  Mrs.  Marsh 
to  Buzzell  by  the  hand  of  Mrs.  Bishop,  who  was  at  that 
time  housekeeper  at  the  jail.  There  was  not  sufficient 
proof  that  Mrs.  Marsh  wrote  the  letter,  but,  more 
important  still,  the  case  shows  that  the  letter  was  in  the 
possession,  first,  of  the  housekeeper  at  the  jail,  and,  second, 
of  the  jailer  himself,  and  the  rule  applies  which  requires 
proper  diligence  in  regard  to  the  primary  evidence  on  the 
part  of  the  one  who  seeks  to  introduce  secondary  evidence. 
The  jailer  was  the  representative  of  the  State.  He  had  the 
right  to  retain  an  incriminating  letter  passing  between 
prisoners  under  his  care,  and  it  was  his  duty  to  do  so.  It 
was  laches  on  the  part  of  the  State  for  him  to  surrender  it. 
The  diligence  required  of  a  party  in  search  for  an  instrument 
^whose  contents  are  sought  to  be  proved  by  parol  should  be 
required  equally  in  regard  to  retaining  possession  of  such 
an  instrument.  1  Rice  on  Ev.  171 ;  Johnson  v.  AmwinCy 
42  N.  J,  Law,  451;  Dickinson  v.  Breeden,  25  111.  186; 
Simpson  v.  Dall,  3  Wall.  475. 

There  was  error  in  permitting  counsel  for  the  State  to 
reier  to  the  supposed  knowledge  of  the  jurors   touching 
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procedure  in  courts  of  inquest.  There  was  no  evidence  that 
they  had  such  knowledge ;  and  the  matter  stated  would  not 
have  been  admissible  in  evidence. 

The  court  should  have  charged  the  jury  that  they  must 
convict  the  respondents  on  proof  that  would  convict  them 
as  principals,  and  not  merely  upon  proof  that  they  were 
accessories  before  the  fact,  notwithstanding  the  statute. 
They  were  not  charged  as  accessories  and  could  not  be 
convicted  of  a  crime  of  which  they  were  not  charged.  Art. 
10  of  Bill  of  Rights;  People  v.  Olmstead,  30  Mich.  431 ;  U. 
S.  V.  Cruikshank,  92  U.  S.  542;  SiaU  v.  Buzzelly  58  N.  H. 
257;  Williams  v.  State,  41  Ark.  173;  Smtth  v.  State,  37 
Ark.  274;  State  v.  Richer,  29  Me.  84. 

The  court  erred  in  admitting  in  rebuttal  evidence  that 
Marsh's  health  was  good  at  the  time  when  the  respondents 
claimed  it  was  poor.  Dr.  Johnson's  testimony  in  the 
opening  of  the  case  covered  the  whole  period  in  dispute  and 
constituted  the  State's  presentation  of  the  physical 
condition  of  the  deceased  prior  to  his  death.  Brown  v. 
People,  97  Am.  Dec.  195. 

Zed  S,  Stanton  and  Frank  Plumley  for  the  State. 

Ross,  C.  J.  The  respondents  were  indicted  and  tried  on 
the  charge  of  having  murdered  George  Marsh,  the  husband 
of  the  respondent  Marsh,  by  means  of  arsenical  poison,  on 
January  29,  1896.  On  the  trial  several  exceptions  were 
taken  which  the  respondents'  counsel  have  not  urged  in 
their  brief,  nor  in  their  argument,  but  say  that  thej'  do  not 
waive  them.  The  court  has  examined  these  exceptions,  but, 
as  it  has  discovered  no  error  in  the  proceedings  of  the  trial 
court  in  regard  thereto,  these  exceptions  will  not  be  further 
considered  in  this  opinion. 

(1)  The  exceptions  taken  in  regard  to  allowing  the  State 
the  same  number  of  peremptory  challenges,  which  by  law  is 
allowed  to  both  respondents,  are  fully  considered  and 
decided  in  the  recent  decision  of  State  v.  Noakes,  70  Vt. 
247.    These  exceptions  are  not  sustainable. 
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(2)  The  respondents  were  permitted  to  show  by  Wm.  H. 
Dillingham  that  in  the  fall  of  1895  George  Marsh  told  wit- 
ness  that  "he  was  giving  his  ho«e  arsenic  for  worms,  that 
he  put  it  in  his  oats,  beginning  with  small  doses  and  increas- 
ing them."  This  was  offered  to  show  that  he  was  acquaint- 
ed with  the  use  and  character  of  the  drug,  and  also  to  show 
that  he  then  had  it  in  his  possession.  It  was  excluded  for 
the  purpose  last  named  against  the  exception  of  the  respond- 
ents. The  State  gave  evidence  tending  to  establish  that  the 
deceased  came  to  his  death  of  arsenical  poison,  criminally 
administered  by  the  respondents.  The  respondents  con- 
tended that,  if  his  death  was  caused  by  arsenical  poison, 
such  poison  was  procured  and  taken  by  the  deceased  for  the 
purpose  of  destroying  his  life.  They  gave  evidence  tending 
to  show  that  he  at  times  contemplated  self-destruction. 
They  contend  that,  inasmuch  as  the  establishment  of  self- 
destruction  in  this  manner  includes  the  establishment  that 
he  had  arsenic  in  his  possession,  such  possession  was  a  part 
of  the  res  gestae  and  could  be  established  by  the  declarations 
of  the  deceased.  They  rely  to  support  this  contention  on 
several  citations  from  authorities,  and  especially  upon  the 
decision  of  this  court  in  State  v.  Howard^  32  Vt.  380.  In 
that  case  the  deceased,  with  her  twin  sister,  went  from  Sut- 
ton to  Bradford  where  the  respondent,  who  was  a  phy- 
sician, lived,  and  at  whose  house  the  deceased  died.  The 
twin  sister  was  allowed  to  testify,  against  the  exception  of 
the  respondent,  who  was  on  trial  for  causing  the  death  of 
the  deceased,  by  procuring  upon  her  an  unjustifiable  abor- 
tion, ''I  and  she  supposed  her  to  be  pregnant,  and  she  left 
Sutton  to  get  an  abortion  procured,  as  was  understood 
between  us  at  the  time  we  left."  This  court  in  disposing  of 
this  exception  said,  "The  declarations  of  Olive  Ash  as  to  the 
purpose  of  the  journey  in  going  to  the  respondent's,  were 
properly  admitted  as  a  part  of  the  res  gestae.  The  mere  act 
of  going  was  equivocal;  it  might  have  been  for  professional 
advice  and  assistance.    The  declarations  were  of  the  same 


296  STATE    V,    MARSH  AND  BUZZEI^L.  [70 

force  as  the  act  of  going,  and  were  admissible  as  a  part  of 
the  act."  We  do  not  question  the  soundness  of  this 
decision.  The  declarations  of  the  deceased  to  her  sister 
characterized  the  journey.  The  journey  was  admissible  to 
bring  the  deceased  to  the  residence  of  the  respondent.  In 
the  case  under  consideration  the  declaration  of  the  deceased 
characterized  no  act  which  was  shown  to  have  any  con- 
nection with  his  death,  by  his  own  hand,  nor  by  the  hands 
of  the  respondents.  The  declaration  shows  that  he  then, 
some  two  or  three  months  before  his  decease,  was  feeding 
arsenic  to  his  horse.  It  does  not  declare  that  he  had  it  in 
any  particular  quantity.  It  does  not  tend  to  show  that  he 
had  it  with  a  purpose  of  using  it  to  destroy  his  own  life,  nor 
that  he  was  keeping  it  for  that  purpose.  The  tendency  of 
the  declaration  is  to  show  that  he  was  using  up  whatever 
arsenic  he  then  had,  and  has  no  tendency  to  show  that  he 
kept  it  and  used  it  for  his  own  destruction.  There  is 
nothing  in  the  declaration  relevant  to  the  issue  on  trial,  as 
claimed  by  the  State,  nor  as  claimed  by  the  respondents; 
nor  does  it  explain  any  principal  fact  under  investigation. 
Declarations  which  are  admitted  as  original  evidence,  says 
Mr.  Greenleaf  in  his  work  on  Evidence,  Vol.  I,  §108,  **are 
distinguished  from  hearsay  by  their  connection  with  the 
principal  fact  under  investigation.  The  affairs  of  men  con- 
sist of  a  complication  of  circumstances,  so  intimately  inter- 
woven as  to  be  hardly  separable  from  each  other.  These 
surrounding  circumstances  may  always  be  shown  along 
the  principal  fact."  Declarations,  to  become  part  of  the 
res  gestae^  must  have  been  made  at  the  time  of  the  act  done 
which  they  are  supposed  to  characterize ;  and  must  be  well 
calculated  to  unfold  the  nature  and  quality  of  the  facts  they 
are  intended  to  explain,  and  so  harmonize  with  them  as 
obviouslv  to  constitute  one  transaction.  Enos  v.  Tuttle, 
3  Conn.  250;  S^ale  v.  Foumierand  Cox,  68  Vt.  262.  If  the 
declaration  has  its  force  by  itself,  as  an  abstract  statement, 
detached  from  any  particular  fact  in  question,  depending  for 
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its  effect  on  the  credit  of  the  person  making  it,  it  is  not 
admissible  in  evidence.  Such  a  declaration  is  hearsay  and 
no  more.  Lund  v.  Tyngsborough^  9  Cush.  36 ;  Articles  3  and 
11,  notes  and  illustrations,  Stephen's  Digest  of  the  Law  of 
Evidence  (Chase's  Edition);   Bamum  v.  Hackett,  35  Yt.  77. 

On  these  principles,  the  declaration  of  the  deceased,  for  the 
purpose  of  establishing  that  he  then  had  arsenic  in  his  pos- 
session, was  clearly  hearsay,  and  subject  to  the  infirmity  of 
that  class  of  evidence.  The  fact  that  he  then  had  arsenic  in 
his  possession  for  the  purpose  declared,  if  proven  by  com- 
petent testimony,  with  nothing  more  shown  in  regard  to  it, 
would  have  no  legitimate  tendency  to  establish  that  the 
deceased  had  it  at  the  time  of  his  final  sickness,  nor  that  he 
used  it  to  produce  it.  It  might  raise  a  conjecture  in  a  specu- 
lative mind,  but  not  a  probability,  in  a  reasonable  one,  that 
he  had  it  and  used  it  at  the  later  date. 

The  declarations  of  the  deceased  offered 4to  be  shown  by 
Lyman  Farrar  and  excluded  by  the  court,  were  properly 
excluded  under  the  principles  already  stated.  So,  too,  was 
the  testimony  offered  that  the  witness  purchased  arsenic 
for  the  deceased  in  1892.  There  was  no  testimony  offered 
in  connection  with  it,  tending  to  show  that  the  deceased 
kept,  or  had  it,  so  he  could  have  used  it  to  produce  his  last 
sickness. 

The  declarations  of  the  deceased  offered  to  be  shown  by 
H.  S.  Fuller  are  governed  by  the  principles  already  stated. 
Nor  were  they  competent  to  show  that  the  deceased  was 
acquainted  with  the  character  and  use  of  the  drug.  They 
only  tended  to  show  that  he  had  knowledge  of  the  charac- 
ter and  use  of  horse  powders  of  which  arsenic  formed  some 
indefinite  and  undisclosed  part.  Nope  of  the  authorities 
cited  and  relied  upon  by  the  respondents  are  in  conflict  with 
this  holding.  Commonwealth  v.  Trefeihen,  157  Mass.  180, 
cited  by  them,  treats  quite  elaborately  of  the  purposes,  for 
which  declarations  of  a  deceased  person  may  be  shown  as 
independent  evidence  to  establish  relevant  facts ;  and  holds 
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that  they  can  be  considered  as  such  evidence  only  when  the 
state  of  the  mind  of  the  deceased— such  as  knowledge, 
intention,  purpose,  anger,  malice,  good  faith,  and  so  forth— 
is  a  relevant  fact,  to  be  established  as  of  the  time  the 
declaration  is  spoken,  and  that  for  all  other  purposes  except 
where  the  declaration  is  incidental  to,  accompanies  and 
qualifies,  characterizes  or  explains  some  principal,  relevant 
fact  proven  by  competent  testimony,  such  declaration  is 
hearsay  and  incompetent  testimony.  That  decision  sus- 
tains the  decision  of  the  trial  court  in  admitting  the  declara- 
tion to  establish  that  the  deceased  had  knowledge  of 
arsenic,  but  goes  no  further.  The  whole  trend  of  the  dis- 
cussion and  reasoning  of  the  opinion,  and  its  exact 
language,  confines  the  use  of  declarations  of  the  deceased 
within  the  limits  just  stated. 

(3)  The  exceptions  to  the  improper  answers  to  the 
proper  question*  put  to  witness  Harry  Marsh  cannot  avail 
the  respondents.  This  has  been  so  often  decided  by  this 
court  that  we  need  not  state  the  reasons  given  for  so 
holding.  Randolph  v.  Woodstock^  35  Vt.  291;  Houston  v. 
Russell,  52  Vt.  110 ;  Frary  v.  Gusha,  59  Vt.  257 ;  Lawrence 
V.  Graves,  60  Vt.  657 ;  Foster^ s  Exrs.  v.  Dickerson,  64  Vt. 
233,  point  13  of  opinion ;  Cutler  &  Martin  v.  Skeels,  69 
Vt.  159.  Such  improper  answers  are  given  without  fault  of 
the  examining  counsel  or  of  the  trial  court .  All  that  the  court 
could  do  would  be  to  caution  the  jury  in  regard  to  the 
use  they  should  make  of  the  improper  answers.  Frary  v. 
Gusha,  supra.  It  is  shown  that  the  court  emphatically  did 
this  in  regard  to  these  improper  answers,  and  without  such 
showing  this  would  be  presumed  to  have  been  done.  Frary 
V.  Gusha,  supra.  State  v.  Meader,  54  Vt.  126,  relied  upon,  is 
clearly  distinguishable  in  principle  from  the  cases  governing 
this  class  of  answers.  In  State  v.  Meader,  the  counsel 
oflfering  the  improper  testimony  took  the  risk  of  being  able 
to  produce  such  connecting  testimony  as  would  render  the 
testimony  excepted  to  admissible,  and  failing  to  produce  it, 
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the  improper  testimony  was  before  the  jury  by  his  fault,  and 
by  the  fault  of  the  court  also.  It  should  have  required  the 
introduction  of  the  connecting  testimony  before  receiving 
the  testimony  excepted  to  as  the  latter  was  admissible  only 
npon  the  introduction  of  the  former, 

(4)  The  witness  F.  F.  White  was  asked  what  he 
observed  in  respect  to  the  conduct  of  the  respondents 
towards  each  other  on  an  occasion,  the  day  after  the  death 
of  the  deceased,  and  answered,  "I  observed  they  were  very 
intimate."  To  this  answer  the  respondents  excepted,  for 
that  it  was  not  responsive  to  the  question,  and,  as  given, 
was  simply  an  expression  of  the  witness's  opinion.  The 
court  then  had  the  witness  state  the  acts  which  he  observed 
which  gave  him  the  impression  that  they  were  very  intimate. 
There  was  no  error  in  this  action  of  the  court.  The  rule 
governing  the  admission  of  this  class  of  evidence  is  well 
stated  hy Peck,  J.,  in  Bates  v.  Sharon,  45  Vt.  481,  as  follows : 
"Where  facts  are  of  such  a  character  as  to  be  incapable  of 
being  presented  with  their  proper  force  to  any  one  but  the 
observer  himself,  so  as  to  enable  the  trier  to  draw  a  correct 
or  intelligent  conclusion  from  them  without  the  aid  of  the 
judgment  or  opinion  of  the  witness  who  had  the  benefit  of 
personal  observation,  he  is  allowed,  to  a  certain  extent,  to 
add  his  conclusion,  judgment  or  opinion."  This  is  given  as 
an  exception  to  the  general  rule,  that  the  opinion  of  non- 
expert witnesses  is  inadmissible.  This  exception  has  been 
frequently  recognized  by  this  court.  Smith  v.  Miles,  15  Vt. 
249 ;  Crane  v.  Northfield,  33  Vt.  124 ;  Cavendish  v.  Troy, 
41  Vt.  108;  Fulsome  v.  Concord,  46  Vt.  135;  Knights, 
Smythe,  57  Vt.  529;  State  v.  Ward,  61  Vt.  153;  State  v. 
Bradley,  64  Vt.  466.  This  answer  if  non-responsive  to  the 
question,  comes  within  this  exception  to  the  general  rule. 

Such  impressions  upon  the  witness's  mind,  produced  by 
observing  appearances  and  acts,  is  more  in  the  nature  of  a 
resultant  fact  than  a  mere  judgment  or  opinion  derived  from 
an  attempted   description   of  the   appearances  and   acts. 
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Such  description  rarely  can  convey  the  full  force  of  the 
impression  made,  by  his  observation  of  them,  upon  the 
mind  of  the  witness.  Hence  the  exception  to  the  general 
rule.  If  an  improper  answer  to  a  proper  question,  there 
was  no  error,  as  just  shown. 

(5)  The  testimony  of  Mrs.  Charles  Nichols  was  clearly 
admissible  against  Mrs.  Marsh.  Whether  it  was  admissible 
against  respondent  Buzzell  depended  upon  whether  he  heard 
what  Mrs.  Marsh  said.  Where  he  was,  where  Mrs.  Marsh 
was  relatively  to  him,  and  the  tone  of  voice  in  which  she 
spoke,  were  given  in  evidence.  Whether  he,  under  the 
circumstances,  considering  his  partial  dea&ess,  must  have 
heard  what  Mrs.  Marsh  said,  was  a  question  of  fact  to  be 
determined  by  the  jury.  The  testimony  tended  to  show 
that  he  must  have  heard.  It  was  properly  submitted  to 
the  jury.  They  were  explicitly  charged  not  to  consider  it 
against  him  unless  they  found  that  he  heard  what  she  said. 
He  did  not  except  to  the  submission  of  the  question  to  the 
jury.  His  exception  was  that  he  was  so  deaf  that  he  would 
not  have  been  likely  to  hear  what  was  said .  This  exception  is 
not  sustainable,  if  the  evidence,  as  it  clearly  did,  tended  to 
show  that  he  probably  heard  what  was  said.  The  other 
exceptions  to  this  witness's  testimony  are  not  now  pressed 
and,  we  think,  are  not  sustainable. 

(6)  The  respondent  Marsh  excepted  to  the  testimony 
given  by  Amanda  Bishop  because  it  did  not  sufficiently 
appear  that  the  note  in  question  was  written  by  her,  and, 
secondly,  the  witness  had  voluntarily  parted  with  its 
possession.  No  other  exception  was  taken  to  the  admission 
of  this  testimony.  The  witness  testified  that  she  had  been 
accustomed,  from  time  to  time,  to  receive  notes  from  her  to 
carry  to  respondent  Buzzell,  and  so  received  the  note  in 
question,  but  did  not  know  that  it  was  written  by  Mrs. 
Marsh,  but  thought  there  was  no  other  person  then 
confined  in  the  department  of  the  jail  occupied  by  her.  The 
witness  did  not  say  whether   the  note  had  the  name  of 
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respondent  Marsh  signed  to  it,  but  that  she  handed  it  to 
her  at  the  jail  door,  with  the  request  that  she  would  give  it 
to  respondent  Buzzell.  It  was  an  open  note.  These  facts, 
with  the  contents  of  the  note,  which  were  that  she  "had 
heard  that  Buzzell  was  going  to  turn  State's  evidence  and 
asked  him  not  to  go  back  on  her,'*  clearly  had  a  tendency  to 
show  that  Mrs.  Marsh  knew  the  contents  of  the  note, 
whether  she  wrote  it  or  procured  some  one  to  write  it  for 
her.  The  evidence  was  admissible  so  far  as  regards  the  first 
exception. 

The  witness  occupied  the  position  of  housekeeper  in  the 
jail.  She  testified  that  she  showed  the  note  to  the  jailer, 
who  told  her  it  was  right  for  Buzzell  to  have  it,  and  she 
gave  it  to  him.  This  showed  the  note  out  of  the  possession 
of  the  witness  by  the  direction  of  Mrs.  Marsh.  Therefore 
Mrs.  Marsh  cannot  be  heard  to  complain  that  the  note  was 
wrongfully  out  of  the  witness's  possession.  However  wrong- 
ful her  parting  with  the  note  was  as  regards  the  State,  it  was 
not  wrongful  as  regards  Mrs.  Marsh.  But  the  witness 
stood  in  no  such  relation  to  the  State  that  she  could  proper- 
ly withhold  it,  in  its  behalf.  We  are  not  aware  of  any  rule 
of  law,  which  made  it  the  duty  of  the  jailer,  even,  to  retain 
the  note  in  his  possession.  He  is  charged  with  the  duty  of 
keeping,  safely,  the  prisoner ;  and,  to  that  end,  may  examine 
communications  to  and  from  him.  He  is  not  charged  with 
the  duty  of  seizing,  or  looking  up  evidence  against  him.  A 
party  who  intentionally  destroys  the  best  evidence  for  the 
purpose  of  enabling  him  to  supply  its  place  by  secondary 
evidence,  and  perhaps  without  such  specific  purpose,  deprives 
himself  of  the  right  to  introduce  secondary  evidence.  But, 
whether  the  circumstances  are  such  that  the  party  has 
estopped  himself  fi-om  using  secondary  evidence,  must  be  a 
question  for  the  trial  court.  Whether  its  findings  from  com- 
petent testimony  in  this  respect  can  be  revised  on  exceptions 
in  this  court,  may  be  questionable.  If  they  can  be,  no  such 
facts,  in  this  case,  were  shown  as  made  it  the  duty  of  the 
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trial  court  to  deny  the  State  the  right  to  prove  the  contents 
of  the  note  by  this  witness.  Hence  her  second  exception  to 
the  admission  of  this  testimony  cannot  avail  respondent 
Marsh.  Hence  this  evidence  was  properly  allowed  to  be 
used  against  her.  The  cases  relied  upon  by  her,  show  that 
these  questions  are  largely  determined  by  the  facts  of  each 
case.    The  facts  in  this  case  disclose  no  error  on  this  point. 

(7)  The  admission,  in  rebuttal,  of  testimony,  in  regard 
to  the  health  of  the  deceased,  as  bearing  upon  its  suicidal 
influence,  or  tendency,  comes  within  the  decision  of  State  v. 
Magoon,  50  Vt.  333,  in  which  this  subject  was  fully 
considered.  The  testimony  admitted  in  this  case  was  not 
open  to  the  objection  which  existed  in  that  case,  that  its 
tendency  was  to  strengthen,  incidentally,  the  case  made  by 
the  state  in  the  opening.  A  careful  examination  of  Dr. 
Johnson's  testimony,  both  as  set  forth  in  the  exceptions, 
and  in  the  transcript  of  the  stenographer's  minutes,  shows 
that  his  attention  was  called  to  the  health  of  the  deceased 
during  the  summer  of  1893,  and  for  a  week  before  and 
during  his  last  sickness ;  and  then,  only  with  reference  to  his 
physical  condition,  as  in  regard  to  his  ailments,  and  the 
doctor's  treatment  of  him.  The  witness's  attention  was 
not  called  to  his  condition  of  health,  at  those  times,  as 
bearing  upon  a  suicidal  influence  or  tendency.  Whether  the 
State  might  have  developed  this  subject,  in  its  opening,  is 
immaterial.  The  respondents  first  claimed — and  introduced 
evidence  to  support  the  claim— that  his  health  was  such  as 
might  induce  suicidal  inclinations,  and  the  State  had  the 
right  to  rebut  this  testimony,  as  it  did.  Both  sides  without 
objection,  pursued  this  order  of  introducing  the  testimony. 
To  deprive  the  State  of  the  right  of  rebutting  the 
respondents'  testimony  on  this  subject,  in  the  order  of  the 
trial  pursued,  would  shut  out  any  investigation  of  or 
inquiry  into  this  claim  first  raised  by  the  respondents  in 
their  testimony. 

(8)  "At the  close  of  the  evidence,  and  before  argument, 


Vt.]  STATE    V.    MARSH  AND  BUZZELL.  303 

the  respondents  asked  the  State  to  elect  on  what  count  or 
counts  of  the  indictment  it  sought  to  go  to  the  jury,  and  it 
elected  to  go  to  the  jury  upon  the  counts  charging  the 
respondents  as  principals."  They  then  contended  that  the 
State  could  only  charge  and  convict  them  as  principals ;  that 
they  nor  either  of  them,  could  be  so  convicted,  if  the  testi- 
mony should  only  show  that  they  were  accessories  before 
the  fact.  The  court,  against  the  exception  of  each  respond- 
ent, charged  the  jury,  that,  under  the  statute,  they  might 
convict  the  respondents,  or  either  of  them,  as  principals, 
even  if  the  evidence  only  tended  to  show  that  they,  or  either 
of  them,  were  accessories  before  the  fact.  V.  S.  5160  reads  : 
"A  person  who  is  accessory  before  the  fact,  by  counseling, 
hiring,  or  otherwise  procuring  an  offense  to  be  committed, 
may  be  complained  of,  informed  against  or  indicted,  tried, 
convicted  and  punished,  as  if  he  were  a  principal  oflFender." 
As  contended,  at  common  law,  such  accessory  could  not,  in 
felonies  be  tried  and  convicted  as  an  accessory  before  the 
fact,  upon  an  indictment  charging  him  as  a  principal.  State 
V.  Buzzell,  58  N.  H.  257;  Wilhams  v.  State,  41  Ark.  173; 
State  V.  Ruker,  29  Me.  84.  It  has  always  been  held  that 
such  accessory  could  be  indicted,  tried  and  convicted  in  mis- 
demeanors as  principal;  that  in  law  there  were  no  acces- 
sories before  the  fact  in  misdemeanors.  This  statute  in 
language,  clear  and  explicit,  places  such  accessories,  in  all 
crimes,  on  the  same  legal  standing  in  which  they  were  at 
common  law,  when  the  crime  charged  was  a  misdemeanor. 
It  has  not  been  suggested  that  this  statute  invades  any 
right  secured  to  the  respondents  by  the  Constitution.  By 
the  indictment  such  accessory,  when  charged  as  principal,  is 
informed  of  "the  cause  and  nature  of  his  accusation*'  as 
required  by  Article  10  of  the  Bill  of  Rights,  and,  by  the 
statute  which  he  is  presumed  to  know,  that  on  the  trial,  he 
may  be  called  upon,  when  charged  with  murder  in  the  first 
degree,  to  answer  the  charge  either  as  principal  or  accessory 
before  the  fact.    The  statute  removes  the  distinction  which 
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existed  at  common  law  between  felonies  and  misdemeanors, 
and  places  felonies  upon  the  basis  of  misdemeanors  at  com- 
mon law.  The  charge  on  trial  is  the  same,  and  visited  by 
the  same  punishment,  whether  the  respondent  is  a  principal, 
or  an  accessory  before  the  fact,  at  common  law.  The  only 
distinction  is  in  regard  to  some  of  the  evidence.  The  Con- 
stitution does  not  require  the  evidence  relied  upon  to  estab- 
lish the  charge  to  be  seit  forth  in  the  indictment.  State  v. 
Noakes^  70  Yt.  247.  There  was  some  evidence  in  the  case 
which  enabled  the  respondents  to  raise  this  question.  This 
exception  is  not  sustained. 

(9)  To  the  closing  argument  of  Mr.  Plumley,  concerning 
the  proceedings  at  a  court  of  inquest  the  respondents 
excepted.  In  support  of  this  exception  the  respondents 
contend  that  Mr.  Plumley  was  allowed  to  state  facts  to  the 
jury  which  were  not  in  evidence  before  them,  and  to  base  his 
argument  thereon.  It  was  in  relation  to  the  testimony  of 
Hiram  Henry.  His  testimony  was  important.  In 
substance,  he  testified  that  on  the  night  before  George 
Marsh  died,  he  was  sitting  on  the  lounge  with  respondent 
Buzzell,  in  a  room  adjoining  the  one  in  which  Mr.  Marsh 
was  sick  and  lying  upon  the  bed ;  that  Mr.  Buzzell  arose 
from  the  lounge,  and  went  to  a  cupboard  in  the  room, 
nearly  opposite  the  lounge,  and  took  on  the  point  of  a 
teaspoon,  from  a  glass  sauce  dish,  a  white  powder  therein  in 
bulk ;  then  went  into  the  room  where  Mr.  Marsh  was, 
mixed  the  powder  in  water  and  gave  it  to  Mr.  Marsh ;  that 
the  water  was  taken  from  a  tumbler  which  Mr.  Buzzell  took 
from  a  corner  of  the  room  out  of  his  sight,  where  a  stand 
was,  but  came  with  it  into  that  part  of  the  room  where 
he  could  see  him  take  therefrom  water  into  the  teaspoon,  for 
the  purpose  of  mixing  it  with  the  powder.  The  witness  had 
been  used  first  at  the  court  of*  inquest,  and,  within  a  day  or 
two  following,  at  the  court  of  preliminary  examination. 
At  these  two  coiurts  he  had  been  examined  by  the  counsel  for 
the  State,  at  the  first  of  which  the  respondents,  if  present. 


Vt.]  STATE   V.  MARSH  AND  BUZZELL.  305 

were  not  represented  by  counsel.  On  cross  examination, 
the  witness  was  critically  examined,  at  length,  on  what  he 
testified  to,  on  the  trial,  and  on  what  he  testified  to 
formerly,  and  especially  at  the  court  of  inquest.  The  court 
of  inquest  was  the  initiatory  step  in  the  commencement  of 
these  proceedings. 

The  counsel  for  the  respondents  introduced  his  testimony 
given  before  the  court  of  inquest,  and  claimed  and  argued 
that  the  witness  had '  changed  his  testimony  in  a  very 
material  respect  in  regard  to  the  place  from  which  Buzzell 
took  the  white  powder;  "that  the  witness  between  the  time 
of  the  inquest  and  the  court  of  examination  had  purposely 
changed  the  location  of  the  saucer  firom  the  stand  in  the 
bed-room  to  the  cupboard  in  the  winter  kitchen,  for  the 
purpose  of  making  his  statements  appear  more  probable.'' 

At  the  cotul  of  inquest,  as  shown  by  the  minutes  of  his 
testimony  taken  and  returned  according  to  law,  and  which 
were  given  in  evidence  for  the  purpose  of  contradicting  the 
witness,  he  had  testified  on  this  point  as  follows : 

"0.  Any  medicine  given  him  while  you  were  there?  A, 
Yes.  Icannot  tell  what  it  was.  Q.  Who  gave  it  to  him?  A. 
Buzzell  went  to  a  cupboard— I  sat  on  a  lounge  on  the  side 
opposite  the  cupboard  on  the  other  side  of  the  room  in  the 
kitchen— took  a  teaspoon  and  took  some  powder  and  gave 
it  to  him.  Q.  Did  he  give  him  that  medicine  as  a  dry  pow- 
der? A,  He  mixed  it  with  some  water  that  was  on  the 
stand.  Q.  You  see  Marsh  take  it  ?  -4.  I  did.  Q.  Could 
you  see  Marsh  from  where  you  sat  ?  A,  Yes,  sir.  *  ♦  ♦ 
Q.  Was  there  medicine  in  the  bedroom  ?  A,  There  was 
medicine  on  the  table.  Q,  In  a  saucer?  A.  Yes,  sir.  Q. 
Did  vou  see  how  much  there  was  in  the  sauper  ?  A.  No,  sir. 
Q.  How  far  did  he  have  to  walk  from  the  saucer  to  where 
Marsh  was?  A.  Not  more  than  two  steps.  Q,  Are  you 
positive  you  saw  white  powder?  A.  I  am  positive.  Q, 
When  did  it  first  occur  to  you  that  it  was  an  important 
matter?    A.    Well,  sir,  I  told  my  folks  when  I  got  home, 

20 
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it  was  the  first  time  I  ever  heard  of  a  doctor  leaving  pow- 
der in  bulk.  Q.  What  just  put  this  in  your  mind?  A.  It 
put  in  my  mind  that  there  was  something  that  wasn't 
right." 

At  the  trial  witness  testified  that  he  was  in  the  bedroom, 
before  this  occurrence,  on  that  day,  and  that  there  was  a 
stand  there  on  which  there  was  a  saucer  with  medicine  in 
it,  and  a  tumbler  with  water  in  it. 

In  regard  to  this  testimony  and  in  answer  to  the  argu- 
ment of  the  respondents'  counsel  that  the  witness  had  pur- 
posely changed  the  location  of  the  saucer  from  the  stand  in 
the  bedroom  to  the  cupboard  in  the  winter  kitchen,  between 
the  times  he  was  examined  at  the  inquest  and  at  the  prelim- 
inary examination,  Mr.  Plumley  was  allowed,  against  the 
exception  of  respondents,  to  call  **the  attention  of  the  jury 
to  their  knowledge  of  courts  of  inquest,  to  the  informal 
manner  in  which  they  are  conducted,  not  as  courts  of  trial, 
but  to  elicit  facts  upon  which  criminal  action  might  follow, 
to  the  fact,  well  known  by  the  jury,  that  at  courts  of 
inquest  the  evidence  was  elicited  in  an  informal  manner  and 
by  attorney  or  attorneys  and  magistrate,  and  that  it  was 
not  an  orderly  formal  eliciting  of  facts  which  witnesses  were 
known  by  counsel  to  possess,  but  an  investigation  to  find 
out  what  the  witnesses  knew,  in  any  way,  or  in  any  part, 
concerning  the  cause  and  manner  of  the  death  of  the  person 
upon  whose  body  inquest  was  being  held." 

The  witness's  examination  in  the  court  of  inquest  was 
properly  before  the  jury  for  consideration.  This  gave  Mr. 
Plumley  the  right  to  discuss  it  and  to  call  their  attention 
to  such  considerations  as  properly  surrounded  and  inhered 
in  it.  It  is  not  contended  that  Mr.  Plumley  misstated  the 
purpose,  scope,  or  characteristics  of  the  proceedings  of  a 
court  of  inquest.  The  contention  is  that  his  remarks  on 
these  subjects  were  without  evidence,  and  were  the  injection 
of  these  facts  into  the  case  and  a  pressing  of  them  upon  the 
jury  for  consideration.    If  this  contention  is  true,  the  allow- 
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aoce,  by  the  trial  court,  of  these  remarks  in  regard  to  the 
jurors'  knowledge  of  courts  of  inquest  and  of  their  methods 
of  proceedure,  and  then  stating  accurately  what  the  function 
of  such  a  court  is  and  its  methods  of  proceedure,  was  error. 
There  are  a  class  of  facts,  which  need  not  be  proven,  because 
courts  take  judicial  notice  of  them.  Among  these  are  the 
public  laws  of  the  State,  the  other  courts  established  by  law 
in  the  State,  their  judges,  extent  of  jurisdiction  and  course  of 
proceeding.  Art.  58  Stephen's  Digest  of  the  Law  of  Evi- 
dence, notes  and  cases  cited.  Wtnooskt  v.  Gokey,  49  Vt. 
282.  Hence  by  bringing  the  testimony  of  this  witness  in 
the  court  of  inquest  into  the  case,  the  respondents  brought 
with  it  the  statute  creating  courts  of  inquest,  the  extent  and 
purpose  of  their  jurisdiction,  and  their  course  of  proceedings. 
These  include  all  the  facts  which  Mr.  Plumlej-  called  to  the 
attention  of  the  jury,  as  well  known  to  them.  An  inspection 
of  the  testimony  of  this  witness  given  in  the  court  of  inquest 
reveals,  moreover,  the  informality  in  the  proceedings  in  that 
court  of  which  Mr.  Pluraley  speaks.  This  disposes  of  the 
entire  matter  covered  by  the  exception  to  Mr.  Plumley's 
argument,  and  of  all  the  exceptions  which  have  been  pressed 
upon  our  consideration.  None  of  the  respondents'  excep- 
tions are  sustained. 

//  ts  therefore  considered  thai  judgment  ought  to  be 

rendered  upon   the  verdict^   and  it  ts  rendered 

thereon.    Let  sentence  be  imposed^  and  execution 

thereof  done, 

Starty  J.,  does  not  concur  in  the  decision  on  points  6  and  9. 


308  AITKEN    V.  YILrLAGE  OF  WELLS  RIVER.  [70 


Andrew  Aitken  vs.  The  Village  of  Wells  River. 

January  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Rowbll,  Tylbr,  Stast  and  Thompson,  JJ. 

Property  Destroyed  by  Municipality  to  Avert  Public  Injury— Eminent 
Domain— Respondeat  Superior— Damnum  Absque  Injuria, 

The  trustees  of  the  defendant  village  destroyed  the  plaintifiPs  mill  and  dam 
during  a  freshet  to  prevent  the  river  from  washing  out  the  highway. 
Heldf  that  the  defendant  was  not  liable. 

It  was  not  a  taking  of  the  plaintiffs  property  under  the  power  of  eminent 
domain,  for  which  the  Constitution  requires  compensation  to  be  made, 
but  a  destruction  of  it  under  the  police  power  of  the  State,  to  avert 
imminent  pubHc  injury. 

If,  as  the  plaintiff  contends,  there  was  a  public  necessity  for  the  destruction, 
the  plaintiffs  loss  is  a  damage  without  legal  injury. 

If,  as  the  plaintiff  contends,  the  defendant's  by-law  touching  the  removal 
of  nuisances  and  repair  of  highways  authorized  the  trustees  to  destroy 
the  property,  still  the  act  was  public  and  governmental  in  its  nature, 
and  could  not  subject  the  defendant  to  liability  in  the  absence  of  a 
statute  imposing  it. 

Trespass  Qu are  Clausum  .  Heard  on  an  agreed  statement 
at  the  December  Term,  1897,  Orange  County,  Ross^  C.  J., 
presiding.  Judgment,  pro  forma^  that  the  defendant  recover 
its  costs.    The  plaintiff  excepted. 

J.  H,  Watson  for  the  plaintiff. 

Smith  &  Sloane  for  the  defendant. 

RowELL,  J.  The  defendant  is  an  incorporated  village, 
and  constitutes  a  highway  district  of  the  town.  All  the 
highway  taxes  assessed  by  the  selectmen  on  the  polls  and 
ratable  estate  of  the  village  are  collected  like  other  village 
taxes,  and  two-thirds  thereof  paid  to  the  village  treasurer, 
and  the  trustees  of  the  village  are  to  expend  the  same  in 
building  and  maintaining  highways  and  bridges,  and  they 
are  authorized  to  lay  out,  alter,  maintain  and  discontinue 
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highways,  and  to  appraise  and  settle  the  damages  therefor ; 
and  the  village  can  lay  a  tax  for  any  of  those  purposes. 

The  by-laws  of  the  village  authorize  the  trustees  to  draw 
orders  on  the  village  treasurer  for  the  payment  of  any  sums 
assessed  as  damages  for  land  or  other  property  taken  or 
improved  for  a  highway  or  other  public  use,  and  provide 
that  the  trustees  may  remove  nuisances  and  direct  the 
cleaning,  repairing  and  improvement  of  streets,  commons, 
lanes,  walks  and  bridges.  The  charter  authorizes  the  village 
to  make  by-laws  for  protecting  its  highways  from  injury, 
but  it  does  not  appear  that  any  have  been  made. 

Before  and  at  the  time  in  question,  the  plaintiflF  owned  a 
mill  in  said  village,  and  a  dam  across  Wells  river,  and  on 
the  mill  side  of  the  river  was  a  highway,  also  in  the  village. 
At  said  time,  because  of  rains  or  otherwise,  the  water  of  the 
river  was  very  high,  and  carried  away  part  of  plaintiffs 
dam,  and  cut  a  channel  around  the  mill  and  between  it  and 
the  highway,  which  it  was  badly  washing  out,  and  to 
change  the  current  away  from  the  highway,  to  prevent 
further  damage  to  it  and  to  other  property,  the  trustees 
burned  the  mill  and  its  contents  and  blew  up  and  destroyed 
the  dam ;  and  the  question  is  whether  the  village  is  liable  for 
their  action. 

The  plaintiflF  contends  that  this  was.  a  taking  of  his 
property  for  public  use  by  an  exercise  of  the  right  of  eminent 
domain;  that  the  trustees  had  a  right,  in  the  circumstances 
to  take  it  as  they  did,  and  therein  were  acting  within  the 
scope  of  their  authority ;  that  therefore  he  is  entitled  under 
the  Constitution  to  compensation  from  the  village ;  and  as 
the  taking  was  without  compensation,  that  the  village  is 
liable  in  this  action. 

But  this  proposition  cannot  be  maintained,  for  this  was 
not  a  taking  of  the  plaintiffs  property  for  a  public  use  in 
the  sense  contended  for,  but  a  destruction  of  it  to  avert  an 
imminent  public  injury,  which  is  a  different  thing  from 
taking  by  the  right  of  eminent  domain,  and  is  in  no  legal 
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sense  an  exercise  of  that  right,  but  stands  on  entirely 
diflFerent  ground,  namely,  on  the  ground  of  necessity,  or, 
more  properly  speaking,  on  the  ground  of  the  police  power 
of  the  State,  whereas  the  right  of  eminent  domain  stands 
on  constitutional  grounds. 

In  Field  v.  The  Ctty  of  Des  Moines^  39  Iowa,  575: 18  Am. 
Rep.  46,  56,  it  is  said  that  the  great  weight  of  judicial 
authority  holds  that  the  destruction  of  property  under 
authority  conferred  by  law  upon  officers  of  municipal 
corporations  is  not  an  exercise  of  the  right  of  eminent 
domain,  but  a  regulation  of  the  right  that  individuals  have 
to  destroy  private  property  in  cases  of  inevitable  necessity, 
to  prevent  the  spreading  of  fire  or  other  great  calamity. 

In  Keller  v.  The  Ctty  of  Corpus  Chrtsti,  50  Texas,  614 :  32 
Am.  Rep.  613,  the  distinction  between  an  exercise  of  the 
right  of  eminent  domain  and  a  police  regulation  to  meet  an 
impending  peril  by  the  destruction  of  property  is  sharply 
drawn.  It  is  said  that  one  can  wait  the  forms  and  delay  of 
the  law,  but  that  the  other  is  governed  by  necessity,  which 
knows  no  law ;  and  reference  is  made  to  the  unwise  delay  of 
the  Lord  Mayor  of  London  to  destroy  some  wooden 
buildings,  which  caused  half  that  city  to  be  burned  in  the 
great  conflagration  of  1666. 

In  Russell  v.  The  Mayor,  &c.,  of  New  York,  2  Denio,  461, 
a  case  that  grew  out  of  the  great  fire  of  1835,  it  is  said 
that  authority  conferred  by  statute  upon  the  mayor  to 
order  the  destruction  of  buildings  to  prevent  the  spreading 
of  a  fire  is  not  a  grant  of  a  right  of  eminent  domain,  and 
therefore  not  within  the  constitutional  provision  requiring 
compensation  for  property  taken  for  public  use,  but  that  it 
is  a  regulation  of  the  right  that  individuals  possess  to 
destroy  private  property  to  avert  a  public  calamity.  But 
in  Hale  v.  Lawrence,  1  Zab.  714:  47  Am.  Dec.  190,  a  case 
growing  out  of  the  same  fire,  the  Court  of  Errors  and 
Appeals  of  New  Jersey  held  that  said  statute  granted  power 
not  before  existing,  and  that  therefore  it  was  the  grant  of  a 
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right  of  eminent  domain.  That  case  was  again  before  the 
court,  with  The  American  Print  Works  against  the  same 
defendant,  in  3  Zab.  590:  57  Am.  Dec.  420,  431,  when  the 
distinction  above  stated  was  clearlv  made. .  The  distinction 
is  well  stated  by  Senator  Yerplanck  in  Stone  v.  The  Mayor 
and  Aldermen  of  New  York,  25  Wend.  157, 173,  which  also 
grew  out  of  that  fire.  See,  also,  Randolph  on  Eminent 
Domain,  §§  8,  9;  1  Dillon  on  Municipal  Corporations, 
(4thed.)§141. 

The  plaintiff  cites  Bishop  v.  The  Mayor  of  Macan^  7  Ga. 
200 :  50  Am.  Dec.  400,  in  which  it  was  held  that  the  owners 
of  property  destroyed  to  stay  a  conflagration  were  entitled 
under  the  constitution  to  compensation,  and  that  the  city 
was  liable  on  the  ground  of  an  implied  assumpsit,  for  which 
proposition  The  Mayor  of  New  York  v.  Lordy  17  Wend.  285, 
and  18  Wend.  126,  is  referred  to  as  authority.  But  in  that 
case  liability  was  imposed  by  statute,  without  which  it  was 
expressly  said  that  no  liability  would  exist.  It  is  said  in 
Field  V.  The  City  of  Des  Moines ^  above  cited,  that  Buhop  v. 
The  Ctty  of  Macon  stands  alone,  and  that,  in  the  language 
of  the  supreme  court  of  California  in  Dunbar  v.  The  Alcalde 
etc.  of  San  Francisco^  1  Cal.  358,  without  some  charter  or 
other  statutory  enactment  imposing  liability,  the  decision 
cannot  be  sustained. 

It  is  decisive  of  this  question  that  if  the  act  complained  of 
can  be  justified  on  the  ground  of  public  necessity,  as  it  must 
be  if  justified  at  all,  the  plaintiff's  loss  is  a  damage  without 
legal  injury. 

The  plaintiff  further  contends  that  the  by-law  that 
authorizes  the  trustees  to  remove  nuisances  and  to  direct 
the  cleaning,  repairing  and  improvement  of  streets, 
commons,  lanes,  walks  and  bridges,  makes  them  the 
servants  and  agents  of  the  village,  and  that  thereby  the 
village  undertakes  to  perform  those  duties  by  its  servants 
and  agents,  whom  it  may  control,  and  not  because  the  duty 
is  imposed  upon  it  by  law,  and  that  therefore  the  village  is 
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liable  on  the  principle  of  respondeat  superior.      But  this 
contention  cannot  be  maintained. 

There  is  no  statute,  nor  provision  in  its  charter,  nor 
by-law,  that  makes  the  village  liable;  and  assuming 
without  deciding  that  the  by-law  referred  to  authorized  the 
act  complained  of,  and  that  the  village  had  power  to 
authorize  it,  yet  the  by-law  did  not  make  the  trustees  the 
servants  and  agents  of  the  village  so  that  the  principle  of 
respondeat  superior  applies. 

The  city  council  of  Charleston,  South  Carolina,  acting 
under  the  general  municipal  powers  of  the  city,  without 
any  statute  creating  liability,  adopted  an  ordinance 
authorizing  the  intendant,  among  other  officers,  in  time  of 
fire  to  demolish  such  buildings  as  might  be  judged  necessary 
by  him  to  prevent  the  further  spread  of  a  fire,  thereby 
investing  that  oflBcer  with  power  to  judge  whether  the 
necessity  existed.  A  fire  being  in  progress,  the  plaintiflPs 
house  was  blown  up  by  order  of  the  intendant,  and  the  fire 
was  subsequently  extinguished  before  it  reached  his 
premises.  He  brought  an  action  of  trespass  against  the 
city,  claiming  that  the  property  was  destroyed  without 
necessity,  and  that  the  ordinance  authorizing  the  intendant 
to  destroy  the  property  for  the  benefit  of  the  city  was 
sufficient  to  charge  the  city  in  case  he  proved  that  the 
destruction  was  unnecessary  and  that  the  intendant  had 
abused  his  discretion.  But  the  court  gave  judgment 
against  the  plaintiflF  on  the  ground  that  the  city,  being  a 
municipal  corporation,  was  not  Uable  to  an  action  unless 
given  by  statute.  White  v.  Charleston  Council^  2  Hill  (S.  C.) 
571.  Judge  Dillon  says  the  result  of  this  case  was  right,  but 
that,  assuming  the  power  to  pass  the  ordinance,  the  decision 
should  have  been  put  upon  the  ground  that  the  intendant 
was  discharging  a  public,  as  distinguished  from  a  municipal, 
or  corporate,  duty,  and  was  not  in  that  matter  to  be 
regarded  as  the  agent  of  the  city,  and  that  therefore  the  city 
was  not,  on  the  principle  of  respondeat  superior^  responsible 
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for  his  acts.     2  Dillon  on  Municipal  Corporations,   (4th 
ed.)§975,  notel. 

In  McDonald  v.  The  City  of  Red  Wing,  13  Minn.  38,  it 
was  held  that  a  city  is  not  liable  for  the  destruction  of  a 
building  torn  down  to  arrest  the  progress  of  a  fire,  unless 
such  liability  is  created  by  statute,  and  that  it  makes  no 
difference  whether  the  building  is  torn  down  by  direction  of 
the  city  officers  assuming  to  act  in  their  official  capacity,  or 
by  citizens  and  bystanders  on  their  own  motion. 

Field  V.  The  City  of  Des  Moines,  above  cited,  was  an 
action  to  recover  the  value  of  buildings  destroyed  by  order 
of  the  mayor  to  prevent  the  spread  of  a  fire.  It  was 
contended  that  as  the  city,  by  its  ordinance,  had  authorized 
the  mayor  to  judge  of  the  emergency  and  to  direct  the 
destruction  of  the  buildings,  it,  thereby  made  his  acts  the 
acts  of  the  city.  The  court  said  it  would  not  stop  to 
inquire  whether  the  statute  authorized  the  city  to  pass  the 
ordinance  imder  which  the  mayor  acted,  for  if  it  did,  and 
the  ordinance  was  valid,  and  authorized  the  mayor  to  judge 
of  the  emergency,  yet  the  city  was  not  liable  for  his  acts,  in 
the  absence  of  a  statute  creating  such  liability.  There  are 
numerous  other  cases  to  the  same  effect,  but  it  is  not 
necessary  to  refer  to  them. 

The  case  at  bar  falls  clearly  within  that  class  of  cases  in 
which  the  municipality  is  exempt  from  liability  in  the 
absence  of  a  statute  imposing  it,  on  the  ground  that  the  act 
complained  of  is  not  its  act,  but  the  act  of  persons  who  are 
deemed  to  be  public  officers,  and  who,  though  appointed 
and  paid  by  the  municipality,  and  though  its  agents, 
perhaps,  for  other  purposes,  yet  are  held  not  to  sustain  that 
relation  to  it  in  respect  of  the  particular  act  in  question. 
This  is  upon  the  ground  that  the  municipality  acts  in  the 
matter  in  a  governmental  capacity,  and,  as  it  were,  for  and 
on  behalf  of  the  State,  and  therefore,  in  the  absence  of  a 
statute  making  it  otherwise,  enjoys  the  same  immunity 
from  liability  for  the  acts  of  its  officers  that  the  State  itself 
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would  enjoy  had  it  done  the  same  thing  by  its  own  officers, 
Freel  v.  School  City  oj  Crawfordsmlle^  142  Ind.  27 :  37  L.  R. 
A.  301.  This  doctrine  is  held  and  applied  in  Welsh  v.  The 
Village  of  Rutland,  56  Yt.  228,  and  Weller  v.  The  City  of 
Burlington,60Yt,28.  Nor  is  Whipple  v.  The  Village  of  Fair 
Haven,  63  Yt.  221,  in  conflict  with  it.  That  case  was  not 
put  on  the  ground  of  respondeat  superior,  but  on  the  ground 
that  the  village  owed  the  orators,  not  a  general  duty  as  a 
part  of  the  public,  but  a  special  duty  as  individuals,  not  to 
discharge  water  upon  their  land,  and  that  the  injury 
complained  of  was  imputable  to  a  neglect  of  that  duty  by 
the  village  itself,  and  not  to  the  wrongful  act  of  its  trustees, 
and  that  the  orators'  land  could  not  thus  be  subjected  to 
servitude  for  the  benefit  of  the  public. 

Judgment  affirmed. 


Jennie  Howard  vs.  N.  G.  Bartlett. 

January  Term,  1898. 
Present:    Taft,  Rowell,  Tyler,  Start  and  Thompson,  JJ. 
Replevin—Service  is  Commencement  of  Suit— Impounding, 

The  mere  restraining  of  cattle  without  the  intent  to  impound  them  by  so 
doing,  does  not  constitute  an  impounding,  although  there  is  no  public 
pound  in  the  town  where  the  cattle  are  taken. 

It  is  only  when  the  restraining  is  done  with  the  intent  to  impound  that 
the  restrainer  has  twenty-four  hours  in  which  to  notify  the  owner. 

The  service,  not  the  making  of  the  writ,  marks  the  commencement  of  the 
action,  for  all  purposes  except  the  statute  of  limitations,  and  it  is 
sufficient  in  replevin  if  the  defendant  was  detaining  the  property  when 
the  writ  was  served. 

Replevin  of  cattle.    Plea  the  general  issue.    Trial  by  jury 
at  the  September  Term,  1897,  Windham  County,  Ross,  C. 
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J.,  presiding.     Verdict  and  judgment  for  the  plaintiff.    The 
defendant  excepted. 

The  third  request  to  charge,  referred  to  in  the  opinion, 
was,  that  if,  at  the  time  the  writ  was  served,  the  cattle 
were  restrained  by  defendant,  but  had  not  been  restrained 
twenty-four  hours,  the  plaintiff  could  not  recover. 

Clarke  C.  Fiits  for  the  defendant. 

Waterman^  Martin  &  Htti  for  the  plaintiff. 

Thompson,  J.  The  defendant  contends  that  it  was  error 
for  the  court  below  not  to  comply  with  his  first  request  to 
charge  the  jury,  which  was  as  follows:  **If  there  was  no 
usable  public  pound  in  Guilford,  defendant  had  a  right  to 
take  and  restrain  cattle  found  damage  feasant  upon  his 
premises,  and  had  twenty-four  hours  from  the  time  of  so 
taking  and  restraining  them  in  which  to  notify  the  owner, 
and  his  detention  of  them  during  such  twenty-four  hours 
was  not  unlawful."  Unless  this  request  embodied  a  sound 
proposition  of  law  applicable  to  the  case  on  trial,  it  was 
not  error  to  deny  it.  It  assumes  that  the  defendant  had  a 
right  to  take  and  restrain  the  plaintiff's  cattle,  if  taken 
damage  feasant,  for  twenty-four  hours,  whether  he  had  in 
fact  impounded  them  or  not.  He  had  no  such  right  unless 
he  in  fact  impounded  them.  When  beasts  taken  damage 
feasant  are  impounded,  the  person  impounding  them  has 
twenty-four  hours  thereafter,  in  which  to  give  notice  thereof 
to  the  owner  or  person  having  the  care  of  such  beasts,  as 
is  required  by  V.  S.  §  4768 ;  but  the  twenty-four  hours  do  not 
begin  to  run  until  the  beasts  are  actually  impounded. 
Hence,  this  request  was  unsound.  Neither  was  it  applicable 
to  the  facts  of  the  case.  The  record  does  not  disclose  that 
the  defendant  had  impounded  the  plaintiff's  animals  when 
they  were  replevined.  The  defendant's  evidence  tended  to 
prove  that  he  took  the  cattle  in  question  on  his  premises 
doing  damage,  and  put  them  in  his  pasture,  and  enclosed 
them,  but  that  in  so  doing  he  did  not  understand  that  he 
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was  impounding  them.  The  mere  restraining  of  the  cattle, 
without  the  intent  to  impound  them. by  so  doing,  would  not 
constitute  an  impounding,  although  there  was  no  usable 
public  pound  in  the  town  where  the  cattle  were  taken. 
There  may  be  a  restraining  of  cattle  taken  doing  damage, 
without  its  being  an  impounding.  To  constitute  an 
impounding  the  cattle  must  be  placed  in  a  pound  and  there 
restrained  with  the  intent  on  the  part  of  the  person  so 
restraining  them,  to  impound  them.  The  record  does  not 
disclose  that  the  defendant  ever  had  such  an  intent  in 
respect  to  the  cattle  in  question.  The  fact  that  he  went  to 
Brattleboro  to  consult  an  attorney  as  to  his  legal  rights, 
sheds  no  light  on  the  subject.  It  does  not  appaear  that  he 
saw  an  attorney,  or  received  any  advice  from  any  one, 
respecting  his  legal  rights,  on  which  he  decided  to  act. 

What  has  already  been  said  disposes  of  the  defendant's 
third  request  to  charge,  because  it  is  clearly  unsound  in  that 
it  assumes  that  the  defendant  had  a  right  to  restrain  the 
cattle  for  twenty-four  hours,  whether  they  were  in  fact 
impounded  or  not. 

What  the  court  instructed  the  jury  in  respect  to  notice 
requisite  to  constitute  an  impounding,  was  more  favorable 
to  the  defendant  than  he  was  entitled  to  have  given,  as  the 
case  stood,  and  his  exception  thereto  cannot  now  avail  him. 

The  defendant  was  not  entitled  to  a  compliance  with  his 
second  request  to  charge,  which  was,  that  if,  at  the  time  the 
replevin  writ  was  made,  the  cattle  were  not  being 
detained  or  restrained  by  the  defendant,  the  plaintiff  could 
not  recover.  It  has  been  repeatedly  held  by  this  court  that 
it  is  no  objection  to  plaintiff^s  suit,  that  his  right  of  action 
was  not  perfected  before  the  issuing  of  the  writ,  if  it  became 
so  before  service.  Hall  v.  Peck^  10  Yt.  474 ;  McDantels  v. 
Reed,  17  Vt.  678;  Hawley  v.  Soper,  18  Vt.  320;  Stanley-^. 
Turner,  68  Yt.  315.  This,  in  effect,  is  a  holding  that  in 
actions  of  this  character  the  date  of  the  service  of  the  writ 
is  to  be  taken  as  the  commencement  of  the  suit.    There  is  no 
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practical  inconvenience,  nor  injustice,  in  this  rule.  Its 
exception  is,  that  to  prevent  the  running  of  the  statute  of 
limitations,  the  date  of  the  writ  is  to  be  taken  as  the 
commencement  of  the  action. 

Judgment  affirmed. 


Frank  Cathcart  vs.  Samubl  Nelson's  Adm.  et  al. 

May  Term,  1897. 

Present:     Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson,  Start  and 

Thompson,  JJ. 

Voluntary  Trust— Sufficiency  of  Declaration  of  Trust, 

A  present,  Yolnntary  declaration  of  trust  in  lands,  in  writing  and  si)?ned 

by  the   declarant,   sufficiently    designating  the  beneficiaries   and  the 

interest,  will  be  enforced  in  equity. 
The  beneficiaries  may  be  designated  by  class,  as,  in  this  case,  "my  sister 

Polly  and  her  children." 
A  declaration  that  '*the  farm"  in  question  'Hs  intended  for  the  benefit  of 

the  persons  named,  creates  a  trust  in  the  fee  and  not  in  the  use  merely. 

In  Chancery,  Rutland  County.  Upon  the  pleadings, 
master's  report  and  exceptions  thereto,  Tyler^  Chancellor, 
rendered  a  pro- forma  decree  overruling  the  exceptions  and 
granting  the  prayer  of  the  bill.    The  defendant  appealed. 

The  defendant  first  named  in  the  bill  is  administrator 
upon  the  estate  of  Samuel  Nelson.  The  other  defendants 
and  the  orator  are  children  or  grandchildren  of  Polly 
Cathcart,  a  sister  of  said  Nelson.  The  husband  of  Polly 
Cathcart  was  dissipated  and  unthrifty,  and  her  brother 
purchased  the  farm  in  question,  taking  the  conveyance  to 
himself,  and  on  the  same  day  signed  and  delivered  to  his 
sister,  together  with  the  deed  itself,  a  writing  in  the 
following  words:  ''Oct.  3, 1846.    I  have  this  day  received  a 
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deed  of  seventy  acres  of  land  from  Mr.  Josiah  Tobey  and 
others  for  which  I  am  to  pay  fifteen  hundred  and  seventy- 
five  dollars  and  interest — ^five  hundred  and  fifty  dollars  has 
been  paid.  The  farm  I  intend  for  the  benefit  of  my  sister 
Polly,  the  wife  of  Mr.  Luther  Cathcart,  and  her  children, 
and  I  have  made  this  memorandum  so  that  if  any  accident 
should  happen  to  me  she  will  hold  this  evidence  of  my 
intention  as  well  as  of  my  heirs." 

The  premises  have  ever  since  been  in  the  possession  of 
Polly  Cathcart  or  her  children.  After  the  decease  of  Samuel 
Nelson,  his  administrator  in  Vermont  brought  an  action  of 
ejectment  against  the  orator  to  recover  the  premises,  and 
this  bill  was  brought  to  enjoin  that  action  and  to  establish 
the  title  of  Polly  Cathcart's  children  under  said  writing  as 
a  declaration  of  trust. 

Joel  C.  Baker  for  the  orator. 

G,  E.  Lawrence  and  F.  S.  Piatt  for  the  defendant. 

MuNSON,  J.  A  voluntary  trust  actually  created  will  be 
enforced  in  equity.  It  is  not  necessary  to  the  creation  of  a 
trust  that  the  property  be  conveyed  to  a  trustee.  It  is 
sufficient  if  the  owner  of  the  property  declares  that  he 
holds  it  in  trust  for  a  designated  person.  If  the  trust  is  in 
land  it  must  be  evidenced  by  some  writing  signed  by  the 
declarant.  The  employment  of  technical  terms  is  not 
essential.  Any  words  that  clearly  indicate  a  change  in  the 
character  of  the  holding  will  be  sufficient.  V.  S.  2219; 
note  to  Ellison  v.  Ellison^  1  Lead.  Cas.  Eq.  176 ;  note  to 
Wtlhamson  v.  Yager ^  34  Am.  St.  189;  Connecticut  River 
Savings  Bank  v.  Albee^  64  Yt.  571 ;  Lane  v.  Ewing^  31 
Mo.  75 :  77  Am.  Dec.  632 :  Estate  of  Smith,  144  Pa.  St.  428: 
27  Am.  St.  641. 

The  writing  produced  in  support  of  the  alleged  trust  is  set 
forth  in  the  master's  report.  It  is  clear  that  Judge  Nelson 
intended  this  writing  to  be  final  and  binding  upon  him. 
He  executed  it  on  the  day  he  received  the  deed,  and  delivered 
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both  deed  and  writing  to  Mrs.  Cathcart ;  and  the  writing 
declares  that  she  is  to  hold  it  as  an  evidence  of  his  intention 
as  well  as  of  his  heirs.  It  is  evident  that  the  benefit 
mentioned  was  not  to  depend  upon  an3rthing  remaining  to 
be  done.  The  paper  evidenced  the  present  transfer  of  a 
right,  and  not  a  mere  undertaking  to  transfer  one  in  the 
future.  So  the  trust  is  entitled  to  enforcement,  il  otherwise 
sufficiently  declared. 

The  mention  of  Mrs.  Cathcart's  children  as  a  class  was  a 
sufficient  designation  of  them  as  beneficiaries.  It  does  not 
appear  that  any  of  her  children  were  bom  after  the  trust 
was  declared,  and  no  question  is  raised  by  way  of  limiting 
the  number  entitled  to  take. 

It  remains  to  consider  whether  there  was  a  sufficient 
designation  of  the  beneficial  interest.  A  trust  will  not  be 
executed  unless  the  precise  nature  of  it  can  be  ascertained 
firom  the  writing.  Perry  on  Trusts,  §  83.  The  declarant 
recites  his  purchase  of  seventy  acres  of  land  for  a  certain 
price,  and  says:  "The  farm  I  intend  for  the  benefit  of  my 
sister  Polly  *  *  and  her  children."  The  question  is 
whether  it  clearly  appears  that  the  fee  was  intended  rather 
than  the  use.  All  the  persons  designated  could  share  in  the 
benefit,  even  if  it  were  held  to  consist  of  the  use.  The  word 
"children"  cannot  be  given  the  effect  of  "heirs"  as 
determinative  of  the  nature  of  the  estate.  But  the  word 
"heirs"  is  not  needed  to  carry  the  fee,  if  an  intention  to  give 
it  is  otherwise  clearly  expressed.  A  majority  of  the  court 
think  the  words  employed  call  for  something  more  than  the 
use.  It  is  "the  farm"  —  the  property  purchased  and 
described  as  stated— that  is  to  be  held  for  the  benefit  of  the 
persons  mentioned.  They  could  not  have  the  full  benefit  of 
the  property  without  having  the  fee.  To  restrict  their 
interest  to  the  use  would  limit  the  ordinarv  force  of  the 
declarant's  language. 

Mrs.  Cathcart  died  in  1862,  and  a  daughter  in  1872. 
The    bill  is  brought  by  one  of  Mrs.  Cathcart's  children ; 
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and  her  other  children,  and  the  children  of  the  deceased 
daughter,  are  made  parties  defendant  with  the  adminis- 
trator. The  bill  prays  for  an  adjudication  of  the  rights  of 
the  orator  and  the  defendants.  The  court  of  chancery 
decreed  for  the  orator  "according  to  the  prayer  of  his  bill,'' 
but  the  decree  is  defective  because  of  the  generality  of  the 
prayer. 

Decree  reversed^  and  cause  remanded  with  mandate 
that  the  injunction  heretofore  granted  be  made 
perpetualy  and  that  the  defendant  administrator 
convey  the  legal  title  to  the  children  of  Polly 
Cathcart  and  the  children  of  her  deceased 
daughter^  as  they  are  named  in  the  billy  in  such 
m^anner  that  the  grandchildren  shall  take  the  share 
of  their  mother;  and  that  in  default  of  such 
conveyance  the  decree  shall  operate  as  a  transfer  oj 
the  title. 


Oryis  S.  Nichols  vs.  M.  A.  Bingham. 

January  Term,  1898. 

Present:    Rowbll,  Munson,  Start  and  Thompson,  JJ. 

V,  S,  2io8  Construed^Court  of  Insolvency-^ale  of  Perishable  Property — 
litle  in  Dispute^Chattel  Mortgage^Oath  Must  Verify  the  Actual 
Transaction. 

V.  S.  2108,  proYiding  for  a  sale,  under  order  of  the  conrt  of  insolvency, 
of  property  of  a  perishable  natnre  coming  to  the  possession  of  the 
assignee,  and  the  holding  of  the  proceeds  in  place  thereof,  when  the  title 
is  in  dispute,  applies  to  property  coYcred  by  a  mortgage,  the  validity  of 
which  is  challenged  by  the  assignee. 

Such  a  sale  passes  the  title  free  and  dear  of  the  mortgage  lien,  and  the 
mortgagee  is  remitted  to  his  remedy  against  the  fund  in  the  court  of 
insolvency,  and  cannot  maintain  trover  for  the  goods. 
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A  chattel  mortgage  is  invalid  as  against  creditors  if  it  is  made  ox^  ijts 
hux  to  secure  a  note  from  the  mortgagor  to  the  mortgagee  larger  than 
the  actual  debt  between  them,  while  its  real  purpose  is  to  secure  the  true 
debt  and  fhtnre  advancements  and  a  liability  as  endorser ;  for  the  oath 
mnst  verify  the  actnal  transaction. 

Bnright  and  Fitch  v.  Amsden,  70  Vt.  183,  distinguished. 

Trover  for  store  furniture,  fixtures  and  a  stock  of  goods. 
Plea,  general  issue  with  notice.  Trial  by  jury  at  the 
September  Term,  1897,  Chittenden  County,  7q/l,  J.,  presid- 
ing. Verdict  ordered  and  judgment  thereon  rendered  for  the 
defendant.    The  plaintiff  excepted. 

F.  A.  Bullard  and  JV.  L,  Bumap  for  the  plaintiff. 

M.  A,  Bingham^  J.  W.  Russell  and  Seneca  Hazelton  for  the 
defendant.       | 

RowELL,  J.  The  plaintiff  holds  .two  mortgages  against 
Bliss,  the  insolvent  debtor ;  one  dated  Oct.  1,  1894,  on  the 
goods  and  fixtures  then  in  the  debtor's  store,  and  on  all 
other  goods  that  he  thereafter  bought  to  replenish  his  stock, 
-conditioned  for  the  payment  of  a  thousand-dollar  note  at 
one  day's  date ;  and  the  other  dated  June  1,  1896,  on  only 
the  goods  and  fixtures  then  in  the  store,  conditioned  for  the 
payment  of  a  five-thousand  dollar  note  at  one  day's  date. 

On  Nov.  3,  1896,  the  debtor  was  adjudged  an  insolvent  on 
his  own  petition,  and  on  the  same  day  the  defendant  was 
appointed  assignee  of  his  estate,  which  was  then  assigned  to 
him  by  the  judge  of  the  court  of  insolvency  according  to  the 
statute  in  such  case  made  and  provided ;  and  thereupon  the 
defendant  as  such  assignee  took  possession  of  all  and  singu- 
lar the  goods  and  fixtures  then  in  the  debtor's  store.  After- 
wards, and  before  the  10th  of  said  November,  the  plaintiff 
demanded  said  goods  and  fixtures  of  the  defendant,  who 
refused  to  give  them  up,  but  on  the  contrary,  on  said  last- 
mentioned  day,  applied  to  the  court  of  insolvency  under  V. 
S.  2108,  representing  that  the  plaintiff  claimed  to  have  a 
prior  lien  on  all  of  said  property  by  virtue  of  certain  chattel 
mortgages  executed  to  him  by  the  insolvent  debtor,  and  a 

21 
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right  to  the  possession  thereof  by  virtue  of  the  same ;  and 
alleging  that  the  defendant  denied  and  disputed  the  right 
claimed  by  the  plaintiff;  that  the  property  was  of  a  perish- 
able nature  and  likely  to  deteriorate  in  value ;  and  praying 
for  an  order  of  sale,  which  was  made  on  the  16th  of  said 
November,  on  notice  to  the  plaintiff,  who  appeared  and 
objected  thereto,  and  the  defendant  was  ordered  to  hold  the 
funds  received  in  place  of  the  property  disposed  of,  as  pro- 
vided in  said  section.  The  property  was  sold  pursuant  to 
the  order,  but  after  this  suit  was  commenced,  which  was  on 
the  24th  of  said  November,  whereby  the  plaintiff  seeks  to 
recover  in  trover  for  the  property  covered  by  his  mortgages. 

The  defendant  claims  that  the  action  cannot  be  main- 
tained, for  that  the  proceedings  in  the  court  of  insolvency 
draw  the  matter  into  that  court,  and  that  the  plaintiff  must 
seek  his  remedy  there,  and  cannot  have  it  elsewhere. 

The  statute  made  it  the  duty  of  the  debtor  to  schedule  the 
property  in  question,  and  to  state  the  liens  existing  thereon; 
and  the  assignment  conveyed  to  the  assignee  the  eqtiity  of 
redemption  therein.  The  section  of  the  statute  under  which 
the  order  of  sale  was  made  provides  that  when  it  appears 
to  the  judge  that  the  title  to  any  portion  of  an  estate  that 
has  come  to  the  possession  of  an  assignee  is  in  dispute,  and 
that  the  property  is  of  a  perishable  nature  and  likely  to 
deteriorate  in  value,  he  may,  on  the  petition  of  the  assignee, 
and  after  such  notice  to  the  claimant  as  he  deems  reasonable, 
order  it  sold  under  the  direction  of  the  assignee,  who  shall 
hold  the  funds  received  in  place  of  the  property  disposed  of; 
and  that  the  proceeds  of  the  sales  shall  be  considered  the 
value  of  the  property  in  any  suit  or  controversy  between 
the  parties ;  but  that  the  provision  shall  not  prevent  the 
recovery  of  the  property  from  the  possession  of  the  assignee 
by  an  action  of  replevin  commenced  before  the  judge  orders 
the  sale. 

If  this  section  applies  to  mortgages,  it  must  be  conceded 
that  it  gave  the  judge  discretionary  power  to  make  the 
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order  of  sale  in  question,  for  all  the  other  jurisdictional  facts 
existed  to  bring  the  case  within  it ;  and  when  we  consider 
its  language  and  purpose,  there  can  be  little  doubt  that  it 
does  apply  to  mortgages.  Its  language  is,  ''when  the  title 
to  any  portion  of  an  estate,"  etc.  This  is  certainly  broad 
enough  to  include  property  that  is  mortgaged.  Its  purpose 
is  to  provide  a  way  for  saving  property  in  dispute  that  has 
come  to  the  possession  of  the  assignee  and  that  would 
perish  or  lessen  in  value  while  the  title  is  being  litigated.  It 
is  like  the  statute  for  selling  on  the  writ,  property  attached 
thereon  that  is  liable  to  perish  or  waste  or  to  be  greatly 
reduced  in  value  by  keeping.  This  purpose  is  as  applicable 
to  mortgaged  property  of  a  perishable  nature  that  is  in 
dispute  as  to  any  other  property  of  that  nature,  and  the 
same  necessity  for  saving  it  exists.  We  hold,  therefore,  that 
the  section  appUes  to  mortgages. 

Judge  Lowell  said  in  Foster  v.  Ames,  2  B.  R.  at  p.  465, 
that  he  always  doubted  whether  section  twenty-five  of  the 
Bankruptcy  Act  of  1867  was  intended  to  apply  to  mort- 
gages ;  that  its  language  seemed  better  adapted  to  persons 
claiming  by  title  paramount.  That  section  is  much  like  the 
one  under  consideration,  but  differs  in  not  making  it 
necessary  to  an  order  of  sale  both  that  the  property  should 
be  perishable  and  the  title  in  dispute;  either  was  sufficient; 
whereas  under  our  statute,  both  are  necessary.  But  he  did 
not  decide  the  question,  as  he  found  warrant  under  another 
section  for  ordering  a  sale.  Had  he  not  found  such  warrant 
elsewhere,  and  had  the  property  been  perishable,  which  it 
was  not,  he  might  have  found  the  warrant  in  the  twenty- 
fifth  section. 

The  order  in  question,  then,  being  authorized,  the  sale 
under  it  was  effective  to  pass  title  to  the  purchaser  firee  and 
clear  of  the  mortgage  liens.  The  statute  does  not  declare 
this  to  be  so,  but  that  is  the  construction  we  put  upon  it; 
for  it  cannot  be  supposed  that  the  intention  was  that  the 
purchaser  should  take  subject  to  the  mortgages,  thus  apply- 
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ing  the  doctrine  of  caveat  emptor^  when  the  statute  provides 
that  the  proceeds  of  the  sale  shall  be  considered  the  value  of 
the  property. 

The  property,  therefore,  has  been  lawfully  converted  into 
money,  the  mortgage  liens  thereon  are  gone,  and  the  money 
is  in  the  court  of  insolvency,  and  subject  to  its  control,  and 
the  question  is,  whether  the  plaintiff  is  remitted  to  that 
fund  for  his  remedy.  We  think  he  is.  He  certainly  could 
not  now  proceed  against  the  purchaser  to  foreclose  his 
mortgages.  Can  he  proceed  against  the  assignee  any  better? 
for  this  suit,  in  effect,  is  to  foreclose.  According  to  the 
analogies  of  the  law,  he  should  now  pursue  the  fund,  and 
the  statute  provides  him  ample  remedy  for  ptursuing  it,  for 
section  2143  provides  for  application  to  the  court  of 
insolvency  for  the  appointment  of  commissioners  to  hear 
and  determine  the  matter  in  dispute  and  report  to  the  court 
their  finding  in  the  case;  and  either  party  can  appeal  from 
their  decision  to  the  county  court,  where  a  trial  by  jury  can 
be  had.    Sowles  v.  Bailey^  69  Vt.  515. 

It  is  true  that  the  language  of  section  2108  affords  some 
ground  for  saying  that  its  only  purpose  is  to  provide  a  way 
for  saving  the  property  pending  litigation,  without  intend- 
ing to  control  as  to  the  forum;  but  the  word  "suit"  is  a 
generic  term  of  broad  signification,  and  applies  to  any 
proceeding  in  a  court  of  justice  by  which  a  person  pursues 
the  remedy  that  the  law  affords  him.  The  modes  of  trial 
may  be  various ;  but  if  the  right  is  litigated  between  parties 
in  a  court  of  law,  the  proceeding  by  which  the  decision  of 
the  court  is  sought  is  a  suit.  Upshur  County  v.  Rich^  135 
U.  S.  at  p.  474.  In  Calderwaod\,  The  Estate  of  Calderwood^ 
38  Vt.  171,  the  words,  "suit  or  proceeding,"  in  the  enacting 
-clause  of  the  statute  removing  disqualification  of  witnesses 
by  reason  of  interest,  and  the  word  "action"  in  the  proviso, 
and  the  word  "suit"  in  a  subsequent  act  providing  that  the 
former  should  not  affect  suits  pending  at  such  a  time,  were 
held  to  mean  the  same  thing;  and  proceedings  before  com- 
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missioners  on  the  estate  of  a  deceased  person,  on  a  claim 
presented  for  allowance  against  the  estate,  were  held  to  be 
a  snit  pending,  and  therefore  within  the  subsequent  act. 
So  the  words,  "suit  or  controversy,"  in  section  2108,  may 
^well  be  regarded  as  synonymous ;  and  they  are  fdlly  satisfied 
if  held  to  relate  only  to  suits  under  the  Insolvency  Aict,  for  a 
proceeding  imder  section  2143  is  as  much  a  suit  as  a 
proceeding  before  commissioners  on  the  estate  of  a  deceased 
person,  and  it  is  within  the  general  definition  of  the  word 
as  well. 

On  the  final  determination  of  such  a  suit,  if  favorable  to 
the  plaintiff,  he  would  be  entitled  to  have  the  fund  applied 
to  the  extent  of  his  right  therein,  towards  the  payment  of 
his  debts ;  and  if  he  had  a  right  to  prove  the  residue,  if  any, 
he  could  apply  to  the  court  of  insolvency  under  section 
2074  for  leave  to  do  so. 

This  view  does  not  conflict  with  Eyster  v.  Gaff,  91  U.  S. 
521,  and  is  favored  hy  Ltndetnann  v.  Ingham,  36  Ohio  St.  1, 
and  Buschman  v.  Hanna,  (Md.)  18  Atl.  Rep.  962.  In  Eyster 
"V.  Gaff,  the  only  holding  was  that  the  Bankruptcy  Act  did 
not,  of  its  own  force,  on  the  adjudication  of  bankruptcy, 
nullify  a  proceeding  in  a  territorial  court  to  foreclose  a 
mortgage  against  the  bankrupt. 

The  mortgage  of  Jtme  1,  1896,  is  not  valid  against  credit- 
ors, and  consequently  not  against  the  assignee,  who  stands 
in  the  place  of  creditors.  Its  purpose  was  to  secure  the 
plaintiff  for  $700  then  recently  advanced  to  the  debtor,  and 
perhaps  to  further  secure  him  for  the  thousand-dollar  note 
secured  by  the  first  mortgage,  and  for  future  advances,  and 
for  past  and  future  indorsement.  To  accomplish  this,  the 
plaintiff  took  the  five-thousand-dollar  note  specified  in  the 
condition  of  the  second  mortgage,  and  the  oath  thereto 
appended  is,  that  the  mortgage  was  given  to  secure  that 
debt,  and  for  no  other  purpose,  and  that  the  same  was  a 
just  debt,  honestly  due  and  owing  from  the  mortgagor  to 
the  mortgagee,  which  was  not  true.    The  plaintiff  was  not 
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at  the  time  under  much  if  any  liability  for  the  debtor  as 
indorser,  nor  did  he  afterwards  incur  such  liability  to  much 
if  any  extent,  nor  advance  but  little  if  anything;  and  on 
Sept.  28, 1896,  on  complaint  of  a  creditor,  he  indorsed  the 
note  down  to  $700,  his  real  claim  thereon. 

The  oath  must  conform  to  the  purpose  of  the  mortgage, 
and  verify  the  truth,  justice  and  validity  of  the  debt  or  other 
liability  sought  to  be  secured  thereby ;  but  this  oath  cannot 
be  said  to  do  that,  for  the  true  character  of  the  note  is  not 
disclosed  by  the  mortgage,  and  therefore  the  oath  as  drawn 
did  not  and  could  not  verify  it  as  required.  Tarbellx.Jones^ 
56  Vt.  at  p.  317;  Sherman  v,  Estey  Organ  Co,y  69  Vt.  at  p. 
358;  Botce  v.  Conover,  (N.  J.  Eq.)  35  Atl.  Rep.  402. 

This  is  not  like  Gilbert  v.  Vail,  60  Vt.  261,  and  Enrtght 

and  Fitch  v.  Amsden^  70  Vt.  183,  for  there  the  mortgages 

disclosed  the  true  character  of  the  liabilities,  and  the  oaths 

were  conformable  thereto. 

Judgment  affirmed. 
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O.  V.  Hooker  &  Son  vs.  A.  H.  McLeod,  et  al. 

May  Term,  1896— Reaq^ed  January  Term,  1898. 

Present :    Taft,  Rowell,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Water-power-^Partition— Necessity  of  Regulating  Discharge  as  well  as 
Inlet— Building  Common  Bulkhead  and  Flume  No  Waiver  of  Right  to 
Partition, 

When  a  water-power  is  utilized  through  several  bulkheads,  and  several 
owners  unite  in  the  use  of  one  of  these,  a  division  of  the  water  may  be 
decreed  as  between  those  thus  uniting,  without  bringing  in  as  parties 
those  who  use  the  other  bulkeads. 

The  rights  of  power-owners  who  together  have  built  and  are  using  a 
substantial  bulkhead  and  flume,  are  sufficiently  permanent  to  entitle  the 
parties  to  an  adjustment  in  equity. 

Power-owners  who  unite  in  the  construction  of  a  common  bulkhead  and 
flume,  though  contributing  thereto  in  proportions  difierent  from  their 
relative  ownership  of  the  power,  do  not  thereby  waive  their  right  to  a 
partition,  during  the  life  of  the  structure,  and  the  partition  is  to  be  made 
on  the  basis  of  ownership  in  the  power,  not  of  contribution  to  the 
expense  of  the  structure. 

One  of  several  power-owners  who  have  thus  united  in  erecting  and  using  a 
common  bulkhead  and  flume,  cannot  resist  a  partition  on  the  ground 
that  it  will  prevent  his  utilizing  his  share  of  the  river,  provided  it  does 
not  prevent  his  utilizing  his  share  of  the  water  received  through  the 
common  bulkhead. 

Although  the  master  reports  that  the  method  of  division  proposed  by  the 
defendants,  namely,  partitioning  the  bulkhead  and  flume  into  compart- 
ments proportionate  in  width  to  the  respective  ownerships,  would  secure 
to  each  owner  his  share  of  the  water,  if  used  as  received,  it  is  considered 
doubtful  whether,  at  certain  stages  of  the  flow,  a  fair  division  can  be 
effected  without  a  regulation  of  the  outlets;  and  the  cause  should  >>e 
recommitted  for  further  evidence  and  report  upon  that  question. 

In  Chancery.  Heard  on  pleadings,  master's  report, 
exceptions  thereto,  and  motion  to  recommit,  at  the 
December  Term,  1895,  Caledonia  County,  Ross^  Chancellor. 
The  motions  were  overruled,  the  original  bill  dismissed,  and 
a  decree  rendered  for  the  defendants,  under  the  prayer  of  the 
cross  bill,  for  a  division  of  the  bulkhead  and  flume  in  the 
manner  proposed  by  them.    The  orators  appealed. 
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The  division  proposed  by  the  defendants  appeats  in  the 
accompanying  diagram,  "Deft's.  Ex.  2,  J.  Y.,  Master/' in 
which  A  D  E  P  I  J  is  the  bnlkhead,  and  the  contiiiuation  of 


^i€9  30'Aimz€/f'^ 


t 


B:  j    , 


y.  y.  Master 


those  lines  indicate  the  outer  walls  of  the  flume,  which  is  a 
pressed  or  closed  flume.  A  D  is  the  inlet  to  the  bulkhead,  K 
and  L  are  the  outlets  to  defendant  Hynes's  wheels,  M  Q  is 
the   outlet   to   the   Milling   Company's,  and  the  opening 
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Opposite  Z,  also  marked  M,  is  the  place  at  which  the  orator's 
penstock  is  attached.  B  H  R  S  and  C  G  P  Q  are  the  two 
proposed  partitions.  The  dotted  lines  are  immaterial  in  the 
present  aspect  of  the  case.  By  this  method,  Hynes  would 
draw  through  the  opening  A  B  into  the  compartment  A  B  R 
S;  the  Milling  Company  through  B  C  into  BCPQMSRH; 
and  the  orators  through  C  D  into  the  compartment  formed 
by  the  remainder  of  the  bulkhead  and  flume. 

The  bulkhead  and  flume  were  built  in  1881  at  an  expense 
of  $2167.12,  which  was  borne  as  follows:  by  A.  H. 
McLeod,  $792.25;  by  the  Bank,  $541.77;  by  Orcutt  & 
Pinard,  $566.77;  by  the  orators,  $266.33. 

The  case  was  argued,  first  at  the  May  Term,  1896,  and 
held  under  advisement  until  set  down  for  reargument  at  the 
January  Term,  1898,  when  it  was  reargued  upon  the 
question,  "whether  the  construction  of  this  common  flume 
by  some  arrangement,  as  is  found  by  the  master,  and  under 
the  circumstances  disclosed  by  the  report,  was  of  itself  a 
waiver  of  the  right  to  partition  during  the  ordinary  life  of 
the  structure,  or  for  any  other  period." 

Bates,  May  6f  Simonds  for  the  orators. 

The  court  ought  not  to  entertain  the  prater  of  the  cross 
bill  for  a  division  of  the  water  between  these  parties, 
because  it  amounts  to  a  permanent  adjustment  of  rights, 
not  only  as  between  themselves,  but  as  between  them  and 
the  owners  who  make  use  of  the  other  bulkheads ;  and  the 
latter  are  not  parties  to  the  proceeding. 

But  if  we  are  mistaken  in  this,  the  division  should  be 
made  on  the  basis  of  the  relative  contributions  to  the 
structure,  not  of  the  ownership  in  the  power.  The  orators 
are  to  be  treated  as  having  contributed  the  amount  paid  by 
their  grantors,  Orcutt  &  Pinard,  as  well  as  that  paid  by 
themselves,  and  they  thus  own  in  the  proportion  of  $833.10 
to  $2167.12,  the  latter  sum  being  the  total  expense. 
Having  contributed  considerably  more  than  one-third  to  the 
construction,  it  is  now  proposed  to  limit  them  to  2—19% 
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parts,  about  one-tenth,  of  the  use.  This  is  clearly 
inequitable.  The  improvements  belonged  to  all  according 
to  their  contributions.  Nelson  v.  Clay^  7  J.  J.  Marsh.  (Ky.) 
138:  23  Am.  Dec.  387. 

The  condition  which  determines  the  amount  of  water 
drawn  is  not  the  width  of  the  bulkhead  or  flume,  but  the 
size  of  the  outlet  at  the  wheels.  If  the  water  in  the 
bulkhead  is  level  with  the  water  in  the  pond,  the  bulkhead  is 
really  a  part  of  the  pond  and  it  is  the  escape  at  the  outlet 
that  regulates.  The  wheels  in  use  by  the  defendants  are 
capable  of  drawing  very  much  more  than  the  defendants' 
shares  of  the  water. 

The  orators  own  two-fortieths  of  the  river  and  are 
entitled  to  space  in  the  bulkhead  and  flume  to  convey  their 
share.  The  whole  bulkhead  is  found  to  be  insufficient  for 
this,  at  certain  stages  of  the  water,  and  yet  it  is  proposed 
to  limit  them  to  about  one-tenth  of  it. 

The  only  effect  of  the  weirs  and  bulkheads  is  to  divide  the 
natural  flow  of  the  river  in  times  when  the  ponded  water  is 
exhausted,  and  the  level  of  water  in  all  the  bulkheads  is 
below  the  level  of  water  in  the  pond.  The  partitioning  of 
this  bulkhead  is  equivalent  to  making  so  many  separate 
bulkheads.  The  report  is  defective  in  not  showing  the  effect 
of  the  discharge  upon  the  velocity,  and  the  effect  of  both 
upon  the  quantity  of  water  to  be  taken  through  the 
proposed  compartments,  but  that  the  quantity,  and 
consequently  the  rights  of  the  parties,  will  be  largely 
affected  by  these  conditions,  is  apparent  without  any  report 
and  should  be  considered  by  the  court. 

The  subject  of  division  here  is  an  easement.  No  partition, 
at  law,  can  be  made.  Equity,  however,  does  regulate  the 
use  of  water  between  common  owners.  But  there  is  no 
case  where  such  a  method  as  this  has  been  adopted.  The 
methods  in  favor  are  shown  by  the  following  citations: 
Gould,  Waters  §§  315, 316, 540 ;  Bardwell  v.  Ames,  22  Pick. 
333 ;  Lyon  v.  McLaughlin,  32  Vt.  423 ;  Rohn  v.  Harris,  130 
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HI.  525 :  22  N.  E.  Rep.  587 :  Pomeroy,  Rip.  Rights,  §  154 ; 
Smith  Y.  Smith,  10  Paige's  Ch.  470;  Seneca  W.  Mills  v. 
Tillman,  2  Barb.  Ch.  9 ;  Lehigh  Valley  R,  R,  Co,  v.  Soaety, 
etc,  30  N.  J.  Eq.  145 ;  Ballou  v.  Wood,  8  Cush.  48 ;  Bliss  v. 
Rice,  17  Pick.  23 ;  Kennedy  v.  Scavil,  12  Conn.  317. 

When  the  common  structure  was  built  there  was  no 
agreement  how  long  the  arrangement  should  last,  but  it  is 
to  be  presumed  to  last  as  long  as  the  flume  is  usable. 
Anderson  v.  Hubble,  93  Ind.  570:  47  Am.  Rep.  395;  Clark 
Y.  Glidden,  60  Vt.  702;  Allen  v.  Fiske,  42  Vt.  462;  Blame  v. 
Ray,  61  Vt.  566;    W.  U.  Tel,  Co.  v.  Bullard,  67  Vt.  272. 

The  doctrine  of  equitable  estoppel  may  well  be  invoked  in 
the  case  at  bar.  The  orators  in  reliance  upon  an  implied 
agreement  that  they  were  to  enjoy  this  common  flume 
during  its  life,  gave  up  their  old  flume  and  expended  the 
large  sum  reported.  They  are  also  entitled  to  enjoy  the 
sum  expended  by  the  grantors,  Orcutt  &  Pinard,  for  when 
they  purchased  the  latter's  rights  in  the  power  they  must 
be  held  to  have  taken  their  equitable  rights  resulting  from 
their  contribution  to  the  structure.  The  court  must  infer 
that  the  parties  intended  that  each  should  enjoy  the 
common  work,  while  it  existed,  in  the  manner  shown  by  the 
fourteen  years  of  practical  interpretation  which  they  have 
given  the  arrangement.  Latshaw^s  Appeal,  122  Pa.  142: 
9  Am.  St.  76;  Webb  v.  Laird,  59  Vt.  108:  59  Am.  Rep.  699; 
Munroe  v.  Gates,  48  Me.  463 ;  Baldwin  v.  Aldnch,  34  Vt. 
526. 

Harry  Blodgeti  and  W.  P.  Stafford,  and,  upon  reargument, 
Henry  C.  Ide,  for  the  defendants. 

The  master  having  found  that  the  division  proposed  by 
the  defendants  is  necessary  and  equitable,  the  question 
arises,  whether  the  law  justifies  a  decree  accordingly.  We 
maintain  that  it  does.  Lyon  v.  McLaughlin,  32  Vt.  426 ; 
Gould  on  Waters  §  315 ;  Notes  to  Agar  v.  Fairfax,  11.  Lead. 
Cas.  in  Eq.  911-915;  Scovil  v.  Kennedy,  14  Conn.  349; 
Morrtll  V.  Morrill,  5  N.  H.  134 ;  Smith  v.  Smith,  10  Paige, 
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Ch.  470 ;  Cooper  v.  Cedar  Raptds  Water  Power  Co.,  42  Iowa 
398;  Doan  t.  Metcalf,  46  Iowa  128:  Pomcroy,  Eq.  §§  1387, 
1389;  Donnor  t.  Quartermas,  90  Ala.  164:  24  Am.  St.  778; 
Freeman,  Cotenancy  and  Partition,  §  433 ;  Wood  v.  LUtle, 
35  Me.  107;  Baldwin  v.  Aldrtch,  34  Vt.  526;  V.  S.  1515. 

Partition  is  matter  of  right,  and  not  to  be  denied, 
whatever  the  difficulties.  Cases  cited  above  and  Parker  v. 
Gerald,  Ambler  236;  Howey  v.  Goings,  13  111.  107;  Turner 
V.  Morgan,  8  Ves.  143. 

The  question  whether  the  proposed  division  will  give  each 
party  his  share,  is  a  question  of  fact,  and  the  finding  that  it 
will  do  so  precludes  the  orators  from  claiming  that  a 
regulation  of  the  discharge  is  necessary. 

Moreover,  we  contend  here,  as  our  adversaries  did  before 
the  master,  that  each  party  may  use  all  the  water  he  can 
draw  through  bis  division  of  the  bulkhead,  and  the  seeming 
inequalities  that  may  result  from  the  method  of  using  the 
water  at  the  outlet  arise  from  the  obstructions  which  each 
sees  fit  to  place  there  by  way  of  wheels  to  utilize  the  water. 
If  he  cannot  draw  as  much  water  through  a  water-wheel  as 
he  might  through  an  empty  hole,  that  is  the  price  he  pays 
for  turning  the  waterflow  into  power,  and  he  cannot 
complain  that  his  co-owners  obstruct  their  own  outlets  less. 

The  method  recommended  is  based  upon  the  existing 
situation.  If  that  situation  should  be  changed,  relief  would 
probably  be  granted,  if  necessary. 

There  is  no  necessity  for  joining  the  power-owners  who  do 
not  use  this  bulkhead.  The  thing  to  be  divided  here  is  the 
drawing  capacity  of  this  bulkhead  and  flume.  The  division 
among  the  several  bulkheads  is  found  to  be  fair.  How  the 
water  is  divided  among  those  using  one  bulkhead  does  not 
concern  those  who  use  the  others. 

In  the  order  for  reargument  the  question  of  the  defendants' 
having  lost  their  right  to  partition  is  suggested  as  one  of 
waiver;  but  a  waiver  can  be  predicated  only  upon  the 
ground  of  an  estoppel,  or  an  irrevocable  license,  that  is,  the 
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defendants  must  have  done  something  which  ought  to 
deprive  them  of  an  otherwise  undoubted  right.  Note  to 
Richer  v.  Kelley^  10  Am.  Dec.  44;  Minor  v.  Edwards^  12 
Mo.  137:  49  Am.  Dec.  125;  Anderson  v.  Hubble,  93  Ind. 
570 ;  47  Am.  Rep.  400 ;  Bowman  v.  Taylor,  2  Ad.  and  El. 
278:  Pomeroy  Eq.  §  805,  807;  Earl  v.  Stevens,  57  Vt.  474; 
New  York  Rubber  Co.  v.  Rothery,  107  N.  Y.  310;  Brown  v. 
Bowen,  30  N.  Y.  519 :  86  Am.  Dec.  406. 

Partition  cannot  be  denied  by  reason  of  any  equities 
existing  between  the  parties,  growing  out  of  expenditures 
or  improvements,  for  these  are  all  subject  to  adjustment  in 
the  decree.  Story,  Eq.  §§  656,  556b;  Wood  v.  Little,  35 
Me.  107;  Scovil  v.  Kennedy,  14  Conn.  349;  Momll  v. 
Morrill,  5  N^H.  134;  Hall  v.  Piddock,  21  N.  J.  Eq.,  314; 
Maloy  V.  Sloan,  44  Vt.  311;  Patrick  v.  Marshall,  2  Bibb 
(Ky.)  40:  4  Am.  Dec.  670;  Nelson  v.  Clay,  7  J.  J.  Marsh. 
(Ky.)  138:  23  Am.  Dec.  387;  Louvalle  v.  Menard,  1  Gilman 
(111.39):  41  Am.  Dec.  161  and  note;  note  to  62  Am.  Dec. 
483. 

If  the  orators  have  paid  more  than  they  ought  towards 
the  construction  of  the  flume,  which  we  deny,  they  should 
be  protected  in  the  adjustment  of  expenses,  but  the 
defendants  should  not  be  denied  a  division  which  will  secure 
them  their  just  shares  with  certainty.  The  case  does  not 
diffier  from  the  ordinary  one  of  partition  between  tenants  in 
^common  where  improvements  have  been  made  by  one  or 
more. 

There  is  no  estoppel  here  against  the  defendants'  insisting 
upon  a  partition,  because  they  have  done  nothing  with  the 
-expectation  or  intention  that  the  orators  should  act  in 
reliance  upon  it,  and  the  orators  have  not  changed  their 
•condition  in  reliance  upon  anything  the  defendants  have 
done.  The  burden  was  upon  the  orators  to  show  this,  if 
they  claimed  an  estoppel.  Crocker  v.  Cotting,  166  Mass. 
183,  and  a  later  decision  between  the  same  parties  by  the 
«ame  court,  January  5, 1898. 
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In  Conant  v.  Sfntih,  1  Aik.  67,  partition  at  law  was 
refused  because,  considering  the  nature  of  the  property, 
justice  could  be  done  only  in  equity.  The  case  is  authority 
for  our  position.  Brawn  v.  Turner^  1  Aik.  350.  In 
Coleman  v.  Coleman^  19  Pa.  St.  100:  57  Am.  Dec.  641, 
partition  was  refused  because  the  parties  had  bound 
themselves  by  covenant  to  hold  the  property,  an  ore  bed, 
'^tmdivided,  as  a  tenancy  in  common,"  and  an  amicable 
judgment  had  been  procured  confirming  the  deed.  Coleman 
V.  Grubb,  23  Pa.  St.  407,  Blewett  v.  Coleman,  40  Pa.  St.  50, 
Coleman  v.  Blewett,  43  Pa.  St.  178,  depend  upon  the  same 
facts  and  follow  the  same  holding.  In  Spauldtng  v. 
Woodward,  53  N.  H.  573:  16  Am.  Rep.  392,  partition  was 
granted  although  the  petitioner  had  conveyed  to  the 
defendant's  grantor  by  a  deed  which  provided  that  the 
property  should  "remain  in  common  and  undivided." 
Brown  v.  The  Lutheran  Church,  23  Pa.  St.  500,  was  decided 
upon  the  authority  of  Coleman  v.  Coleman,  and  Latshaw^s 
Appeal,  122  Pa.  St.  142:  9  Am.  St.  76,  is  of  the  same 
character.  Hunt  v.  Wrtght,  47  N.  H.  399.  We  believe 
that  no  court  has  ever  held  that  the  erection  of  anv 
structure  upon  common  property  **was  of  itself  a  waiver  of 
the  right  to  partition  during  the  ordinary  life  of  the 
structure,  or  for  any  other  period."  Freeman,  Cotenancy 
and  Partition,  §  438;  Mitchell  v.  Starbuck,  10  Mass.  11. 

In  no  view  are  the  orators  entitled  to  be  treated  as 
succeeding  to  any  special  equity  which  may  have  belonged 
to  Orcutt  &  Pinard  by  reason  of  the  latter's  contribution 
to  the  cost  of  the  structure.  Such  a  license  or  equity  is 
personal  and  does  not  run  with  the  land.  Baldwin  v. 
Aldrtch,  34  Vt.  531 ;  Cowles  v.  Ktdder,  24  N.  H.  364 :  57 
Am.  Dec.  287;  Dark  ^.Johnston,  55  Pa.  St.  164:  93 Am.  Dec. 
732 ;  King  v.  Newton,  J.  Bridg.  115  Jackson  ex.  dem.;  HuU 
V.  Babcock,  4  Johns.  418 ;  Prince  v.  Case,  10  Conn.  375 :  27 
Am.  Dec.  675;  Emerson  \.Ftsk,  6  Me.  200:  19  Am.  Dec. 
206 ;  Cole  v.  Hughes,  54  N.  Y.  444:  13  Am.  Rep.  611 ;  note 
to  Richer  v.  Kelley,  10  Am.  Dec.  40. 
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But  the  orators  have  no  equity  in  this  structure,  beyond 
their  proportionate  ownership  in  the  water  power,  even  by 
reason  of  their  own  contribution.  They  received  the  full 
benefit  of  their  extra  expenditure  in  having  the  flume 
brought  nearer  to  their  wheel. 

MuNSON,  J.  The  water  power  in  question  is  used  in  the 
operation  of  mills  on  both  sides  of  the  Passumpsic  river  at 
St.  Johnsbury,  and  of  a  pumping  station  located  on  an 
island  which  divides  the  dam.  The  power  is  treated  as 
divided  into  forty  parts,  of  which  twelve  and  one-half  parts 
are  used  on  the  north  side  of  the  river,  eight  parts  on  the 
island,  and  nineteen  and  one-half  parts  on  the  south  side  of 
the  river.  The  parties  to  this  suit  are  the  owners  on  the 
south  side;  the  orators  owning  two  shares,  the  defendant 
Hynes  four  shares,  and  the  defendant  Milling  Company 
thirteen  and  one-half  shares ;  the  defendant  McLeod's  only 
interest  being  that  of  a  stockholder  in  said  company. 

In  1881  these  shares  were  owned,  one  by  the  orators,  one 
by  Orcutt  &  Pinard,  four  by  the  Bank,  and  thirteen  and 
one-half  by  the  defendant  McLeod.  All  these  parties  except 
Orcutt  &  Pinard  were  then  taking  water  to  their  respective 
mills  through  separate  bulkheads  and  flumes,  and  Orcutt  & 
Pinard  were  intending  to  build  a  shop  to  utilize  their  share, 
and  had  the  right  to  take  it  in  the  same  way.  At  this  time 
the  owners  named  entered  into  some  arrangement  by  which 
the  separate  bulkheads  were  abandoned,  and  a  common 
bulkhead  and  flume  constructed  to  convey  the  water  to  the 
vicinity  of  the  mills.  The  means  then  provided  for  taking 
the  water  are  those  now  in  use.  After  Orcutt  &  Pinard,  the 
Bank  and  defendant  McLeod  had  paid  their  shares  of  the 
expense  of  the  common  structure,  the  property  of  Orcutt  & 
Pinard  was  acquired  by  the  orators,  that  of  the  Bank  by 
the  defendant  Hynes,  and  that  of  McLeod  by  the  defendant 
Milling  Company. 

Some  years  later,  all  the  owners  of  the  power  entered  into 
an  arrangement  under  which  the  owners  on  the  north  side 
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took  their  shares  through  a  common  bulkhead,  and  the 
drawing  through  the  diflferent  bulkheads  was  regulated  by 
a  contrivance  which  the  parties  call  a  weir.  This  weir  was 
made  by  planking  the  lower  part  of  the  three  bulkheads  up 
to  a  common  level,  and  giving  to  each  bulkhead  a  width 
corresponding  to  the  proportion  of  water  which  those 
drawing  through  that  bulkhead  were  entitled  to  take.  The 
bulkheads  still  remain  as  then  arranged. 

The  water  passing  through  the  bulkhead  owned  by  the 
parties  to  this  suit  was  taken  to  the  several  mills  of  the 
defendants  through  openings  in  the  side  of  the  common 
flume  at  different  distances  from  the  bulkhead,  and  to  that 
of  the  orators  through  an  opening  in  the  end  of  the  flume. 
The  defendants  became  dissatisfied  with  this  arrangement, 
and  made  preparations  to  divide  the  common  flume  by 
partitions;  whereupon  the  orators  brought  this  suit  to 
enjoin  them  from  so  doing.  The  defendants  answered,  and 
also  filed  a  cross-bill  praying  the  court  to  establish  an  equit- 
able division  of  the  water  flowing  through  said  bulkhead. 
The  court  below  decreed  a  division  of  the  bulkhead  and 
flume,  and  the  orators  appeal. 

Nothing  is  involved  in  this  suit  that  requires  the  bringfing 
in  of  the  other  owners  of  the  power.  All  the  parties 
interested  in  the  southern  bulkhead  and  flume  and  the 
water  taken  into  it  are  before  the  court,  and  the  case  calls 
merely  for  a  determination  of  their  rights  as  among  them- 
selves. The  question  is  not  whether  the  whole  power  is 
properly  utilized  and  divided  by  the  three  bulkheads,  but 
what  the  division  of  that  taken  by  the  southern  bulkhead 
shall  be  while  the  common  structure  remains  in  use. 

The  rights  in  suit  are  of  suflicient  permanency  to  entitle 
the  parties  to  an  adjustment  in  equity.  The  use  of  the 
flume  is  not  determinable  at  the  pleasure  of  a  single  owner. 
Whatever  right  of  independent  action  may  remain,  it  is 
certain  that  one  party  contributing  to  the  structure  could 
not  by  any  independent  action  deprive  another  of  the  benefit 
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of  his  expenditure.  The  rights  conferred  upon  one  by  the 
joint  action  of  all  must  continue  during  the  ordinary  life  of 
the  structure.  There  is  no  finding  as  to  the  ordinary  life  of 
snch  a  structure,  but  the  facts  reported  indicate  that  it  may 
be  considerably  longer  than  the  time  this  one  has  been  in 
existence. 

In  the  examination  of  the  case  some  decisions  came  to  the 
notice  of  the  court  which  suggested  the  query  whether  the 
construction  of  this  common  flume,  "by  some  arrangement," 
as  is  found  by  the  master,  and  under  the  circumstances 
disclosed,  was  of  itself  a  waiver  of  the  right  to  partition 
during  the  ordinary  life  of  the  structure;  and  it  was 
thought  advisable  to  have  the  question  examined  and 
argued  by  counsel.  But,  upon  argument,  we  are  satisfied 
that  a  partition  of  the  flume  cannot  be  denied  on  the  ground 
indicated. 

The  expense  of  the  bulkhead  and  flume  was  not  divided 
among  the  parties  according  to  their  respective  interests  in 
the  water,  but  upon  some  plan  which  the  case  does  not 
disclose ;  and  the  orators  now  insist  that  the  division  of  the 
water  should  be  in  proportion  to  the  sums  contributed  to 
this  expense.  It  is  apparent  that  the  interest  in  the  power 
was  not  the  only  thing  to  be  taken  into  account  in  appor- 
tioning the  expense  of  the  flume;  for  the  mills  were  at 
different  distances  from  the  bulkhead,  that  of  the  orators 
being  the  farthest;  and  it  is  evident  that  various  other 
conditions  may  have  existed  that  could  have  been  taken  into 
account  in  determining  an  apportionment  of  the  expense. 
We  find  nothing  in  the  case  to  authorize  a  division  of  the 
-water  upon  any  basis  other  than  its  ownership. 

The  report  finds  that  the  proposed  division  will  restrict 
the  amount  which  the  orators  might  heretofore  have  taken 
from  the  common  flame,  but  will  not  prevent  them  from 
drawing  their  full  share  of  the  amount  entering  the 
southerly  bulkhead,  and  that  the  three  bulkheads  make  a 
£eur  division  of  all  the  water  which  they  are  jointly  capable 

22 
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of  taking.  The  orators  object  to  any  division  which  will 
prevent  them  from  utilizing  two-fortieths  of  the  power  at 
all  stages  of  the  water.  We  think  they  cannot  resist  the 
proposed  division  upon  this  ground.  The  owners  have  not 
so  far  deemed  it  advisable  to  provide  for  taking  more  water 
than  can  be  received  by  these  bulkheads,  and  the  master 
considers  it  impracticable  to  arrange  bulkheads  and  flumes 
to  utilize  the  entire  flow  in  times  of  very  high  water.  How- 
ever this  may  be,  we  think  the  parties  are  entitled  to  an 
apportionment  of  the  power  as  now  utilized.  The  case  calls 
merely  for  an  equitable  division  of  such  part  of  the  water  as 
the  parties  themselves  have  seen  fit  to  provide  the  means  of 
taking.  The  orators  are  doubtless  entitled  to  two-fortieths 
of  the  water  at  its  highest  stage,  but  they  are  not  entitled 
to  space  enough  in  this  bulkhead  to  take  it. 

The  master  reports  that  the  present  arrangement  works  a 
disadvantage  to  the  defendants,  and  that  a  division  of  the 
flume  as  proposed  will  equalize  the  delivery,  if  the  water  is 
used  as  received.  The  orators  insist  that  if  any  division  is 
made  it  should  be  determined  by  the  apertures  of  discharge. 
It  would  seem  that  the  proposed  division  must  give  to  the 
several  owners  their  proper  shares  of  the  power  utilized,  if 
the  water  entering  the  several  compartments  is  given  the 
same  facility  of  escape.  It  appears,  however,  that  the 
discharging  capacity  of  the  wheels  used  in  defendants'  mills 
is  larger  than  that  of  the  orators'  wheel,  considering  their 
respective  rights;  and  it  is  claimed  that  in  some  conditions 
of  the  flow  the  amount  entering  the  proposed  compartments 
will  be  controlled  bv  the  size  of  the  wheels. 

It  is  not  clear  that  the  general  finding  of  the  master  is 
inconsistent  with  this  claim.  The  finding  is  that  a  proper 
division  of  the  bulkhead  and  flume  will  give  to  each  owner 
his  fair  share  of  the  water  flowing  through  said  bulkhead 
and  flume,  if  he  will  use  the  water  while  the  other  owners 
are  using  it  as  it  flows  along.  It  would  seem  from  this 
statement  that  much  of  the  ground  necessary  to  be  covered 
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in  reaching  a  fair  division  of  the  water  would  lie  in  the 
regulation  of  its  use,  even  if  the  flume  were  divided.  The 
report  does  not  show  how  far  these  partitions  would 
control  the  division  when  the  owners  are  drawing  down 
ponded  water  with  wheels  disproportioned  to  their  rights. 
This  will  more  fully  appear  from  those  portions  of  the 
report  devoted  specially  to  the  orators'  requests.  The 
orators  requested  the  master  to  state  whether  the  discharge 
from  the  different  sections  of  the  flume,  if  divided,  would 
affect  the  velocity  of  the  water  flowing  through  them.  The 
master  reports  thereon  that  he  is  not  able  from  the  evidence 
to  answer  the  inquiry ;  that  there  was  evidence  that  the 
velocity  affiected  the  amount  discharged,  and  that  the 
amount  discharged  affected  the  velocity,  but  that  the 
conditions  controlling  either  were  not  shown.  The  orators 
also  requested  the  master  to  state  whether  the  proposed 
division  of  the  flume  would  effect  a  division  of  the  water,  if 
the  outlets  were  disproportioned.  The  master  replies  that 
the  evidence  does  not  enable  him  to  determine  what  the 
effect  of  disproportion  in  the  outlets  would  be  with  all  the 
other  conditions  as  they  are,  or  as  they  would  be  in  case  of 
division,  and  that  he  sees  no  reason  why  the  outlets  may 
not  be  made  of  a  size  exactly  proportioned  to  the  owner- 
ship. The  orators  further  requested  the  master  to  report 
what  effiect  the  proposed  division  would  have  with  all  the 
wheels  running  and  drawing  all  the  water  they  could,  with 
a  full  pond  in  low  water.  To  this  the  master  says  he  is  not 
able  to  find  that  the  effect  would  be  any  different  in  low 
water  from  what  it  would  be  in  high  water,  provided  the 
pond  was  just  full  in  each  case,  and  that  he  believes  and 
finds  that  when  the  pond  is  just  full,  with  the  weirs  as  they 
are,  a  division  of  the  common  bulkhead  and  flume  would  be 
equitable  and  fair.  It  is  claimed  that  this  answer  misses 
the  point  of  the  orators'  inquiry.  In  any  event,  the  answer 
cannot,  when  read  in  connection  with  the  other  answers,  be 
said  to  determine  what  the  regulating  effect  of  the  par- 
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titions  would  be  during  the  time  that  the  water  was  being 
lowered  from  the  top  of  the  dam  to  the  level  of  the  weir. 
It  seems  probable  that  this  is  an  important  stage  of  the 
water  to  be  considered  in  making  an  adjustment  of  this 
character,  and  that  a  division  which  did  not  meet  the 
requirements  of  this  stage  would  largely  fail  of  its  purpose. 
The  master's  report  is  evidently  very  full  and  exact  as  to  all 
matters  covered  by  the  evidence,  but  he  says  that  no 
hydraulic  engineer  or  expert  was  produced  as  a  witness,  and 
he  has  indicated  the  incomplete  condition  of  the  evidence  in 
some  important  particulars.  While  it  may  be  that  upon  a 
further  showing  the  proposed  division  will  be  seen  to  be 
equitable  and  sufficient,  there  seems  to  be  a  shortage  in  the 
report,  apparently  from  lack  of  evidence,  which  justifies  a 
further  inquiry  before  remanding  for  final  decree.  It  may 
be  that  the  proposed  partition  is  essential,  even  if  supple- 
mental regulations  are  necessary  to  a  complete  adjustment. 
It  is  possible,  however,  that  the  eiFect  of  other  regulations 
might  be  so  controlling  as  to  make  the  partitioning  of  the 
flume  itself  an  unjustifiable  expense ;  and  it  seems  desirable 
that  we  have  further  information  upon  this  point  before 
requiring  that  expenditure. 

Decree  reversed  pro  fomta^  and  cause  remanded  with 
mandate  that  the  report  be  recommitted  to  the 
master  wtth  instructions  that  he  receive  such 
further  evidence  as  may^  wtth  the  evidence  already 
introduced,  enable  htm  to  answer  the  inquiries  set 
forth  in  the  opinion,  and  to  report  more  fully  as  to 
the  efficacy  of  the  division  recommended  in  the 
original  report,  as  compared  with  other  practicable 
methods  of  division. 
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State  vs.  Mildred  Brewster. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Rowell,  Munson,  Start  and  Thompson,  JJ. 

Indictment— Stenographer  in  Grand  Jury  Room. 

An  indictment  will  not  be  quashed  because  the  State's  Attorney,  with  the 
consent  of  the  court,  is  accompanied  before  the  ;3^and  jury  by  a 
stenographer,  who  takes  down  and  afterwards  transcribes  for  his  use 
the  testimony  of  the  witness,  no  actual  harm  to  the  respondent  being 
shown. 

Indictment  for  Murder.  Plea  in  abatement  to  the 
indictment.  Heard  upon  demurrer  to  the  plea,  at  the 
September  Term,  1897,  Washington  County,  Tyler,  J., 
presiding.  Demurrer  sustained ;  plea  adjudged  insufficient, 
and  indictment  sufficient.  Judgment  that  the  respondent 
plead  over.  The  respondent  excepted  and  the  cause  was 
passed  to  the  supreme  court  for  hearing  on  the  exceptions 
before  final  judgment. 

It  was  stipulated  that  formal  and  technical  defects  in  the 
plea  and  demurrer  were  and  should  be  waived,  and  the 
opinion  of  the  court  taken  upon  questions  of  substance 
only. 

Lord  &  Carleton  and  Frank  Plumley  for  the  respondent, 
cited,  Bish.  Crim.  Proc.  §  862  and  Thomp.  and  Mer.  on  Juries 
§  629 ;  Lewis  v.  County,  74  N.  C.  198 ;  £/.  5.  v.  Reed,  2 
Blatchf.  435 ;  Lung's  Case,  1  Conn.  428 ;  Shattuck  v.  State, 
11  Ind.  473;  State  v.  Watson,  34  La.  An.  669;  State  v. 
Justus,  11  Oregon,  178;  Blevins  v.  State,  68  Ala.  92; 
Rothschild  V.  State,  7  Tex.  App.  537;  Burrell  v.  State,  16 
Tex.  149;  State  v.  Addtson,  2  So.  Car.  (N.  S.)  356;  State  v. 
McNtnch,  12  S.  L.  89 ;  U.  5.  v.  Ktlpatrtck,  16  Fed.  Rep.  765 ; 
Wtlson  V.  State,  13  So.  Rep.  225;  U,  S.  v.  Simmons,  46  Fed. 
Rep.  65 ;  People  v.  Selltck,  4  N.  Y.  Crim.  Rep.  329 ;   Welch 
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V.  Stale,  68  Miss.  341;  State  v.  Bowman,  (Me.)  38  Atl.  Rep. 
331 ;  State  v.  Clough,  49  Me.  573 ;  King  v.  Earl  of  Shafies- 
bury,  8  How.  St.  Tr.  759 ;  People  v.  Ah  Chung,  54  Cal.  398 ; 
Lawrence  v.  Com.,  86  Va.  573 ;  State  v.  Kimball,  29  Iowa 
267. 

Fred  A,  Howland,  State's  Attorney,  for  the  State,  cited, 
1  Chitty,  Crim.  Law  316-318;  Reg,  v.  Hughes,  1  C.  & 
K.  518 ;  Thomp.  and  Mer.  on  Juries  §§  623,  631 ;  Little  v. 
Com,,  25  Gratt.  921;  3  Russell,  Crimes,  594,  595;  1  Bish. 
New  Cr.  Proc.  §  857;  Clark,  Cr.  Proc.  113;  Proffatt,  Jury 
Tr.  §  57;  U,  S,  v.  Simmons,  46  Fed.  Rep.  65;  U,  S.  v.  Reed, 
Blatchf.  455;  Hurtado  v.  People,  110  U.  S.  516:  1  Reeves,  2 
Hist.  Eng.  Law  461;  4  Black.  Com.  126,  N.  5;  Com,  v. 
Mead,  12  Gray  167;  1  Green.  Ev.  §  252;  Note  to  Com,  v. 
Green,  12  Am.  St.  Rep.  894;  2  Taylor,  Ev.  §  942;  8  Cr. 
Law  Mag.  711;  3  Rice,  Ev.  255;  State  v.  Bates,  48  N.  E. 
Rep.  2;  Bennett  v.  State,  (Ark.)  36  S.  W.  Rep.  946;  Com.  v. 
Bradney,  126  Pa.  St.  205;  U,  S.  v.  Terry,  39  Fed.  Rep. 
355;  State  v.  Bartlett,  11  Vt.  650;  State  v.  Newfane,  12  Vt. 
422 ;  State  v.  Davidson,  12  Vt.  300 ;  State  v.  Brainerd,  56 
Vt.  532 ;  State  v.  Gravelin,  referred  to  in  State  v.  Ward,  60 
Vt.  142;  State  v.  Cox,  52  Vt.  473;  State  v.  Champeau,  52 
Vt.  313. 

Ross,  C.  J.  We  have  considered  the  respondent's  plea  in 
abatement  of  the  indictment,  as  we  are  requested  to  by  the 
counsel  of  both  parties,  upon  the  substantial  allegations 
therein,  and  without  considering  whether  the  technical  rules 
applicable  to  such  pleas  have  been  violated  or  complied 
with.  The  substantial  facts  therein  alleged  are,  that  the 
State's  Attorney,  with  the  consent  of  the  court  and  of  the 
grand  jury,  took  his  stenographer  with  him  into  the  grand 
jury  room,  while  they  were  receiving  the  testimony  upon 
which  they  found  the  indictment ;  that  she  there  took  down, 
in  short  hand,  the  full  testimony  of  the  witnesses  as  they 
were  examined,  and  has  since  written  it  out,  or  type- written 
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it,  for  the  use  of  the  State's  Attorney;  that  she  was  not 
present  when  the  grand  jury  were  consulting,  or  deliberat- 
ing, nor  voting,  upon  the  ca^e  against  the  respondent.  It  is 
not  alleged  that  her  presence  or  action  in  any  way  influenced 
the  action  of  the  grand  jury,  either  for  or  against  the 
respondent,  in  finding  the  indictment.  The  single  question 
thus  presented  for  consideration  is :  Does  this  action  of  the 
State's  Attorney,  the  presence  ^.nd  taking  of  the  testimony 
by  his  stenographer,  with  the  consent  of  the  court,  and  her 
subsequent  transcription  of  the  testimony  for  the  use 
of  the  State's  Attorney,  any  one  or  all  of  them,  furnish 
a  lawful  reason  for  abating  the  indictment?  In  consid- 
ering this  question,  it  must  be  borne  in  mind,  that,  if  the 
constitution  of  the  State  recognizes  the  necessity  for 
prosecutions  of  the  higher  crimes  to  be  instituted  by  indict- 
ment by  the  grand  jury,  it  has  no  provision  touching,  nor 
regulating,  the  proceedings  before  the  grand  jury.  The 
statutes  of  the  State  provide  for  the  selection,  return  and 
impaneling  of  the  grand  jury  at  certain  terms  of  the  county 
court;  for  their  charge  by  the  presiding  judge;  for  the 
appointment  of  their  foreman  by  the  court ;  the  form  of  the 
oath  to  be  administered  to  them  and  to  the  sheriflF  who 
attends  upon  them ;  and  for  their  indorsement  and  return 
into  the  court  of  the  bills  or  indictments  found,  and  not 
found  by  them.  The  statute  also  provides  that  the  State's 
Attorney  of  his  county  may  prosecute  by  information  all 
crimes  except  those  which  are  punishable  by  death  or  by 
imprisonment  in  the  state  prison  more  than  seven  years, 
and  that  no  person  shall  be  held  to  answer  in  court  for  an 
alleged  crime,  or  offense,  unless  upon  indictment,  except 
where  a  prosecution  by  information  is  authorized.  It  also 
provides  that  the  grand  jury  shall  consist  of  a  body  of 
eighteen,  the  concurrence  of  twelve  of  whom  is  necessary  for 
the  finding  of  an  indictment.  There  is  also  a  statute  which 
adopts  as  the  law  of  the  state  so  much  of  the  common  law 
of  England  as  is  applicable  to  the  local  situation  and  circum- 
stances, and  not  repugnant  to  the  constitution  or  laws. 


344  STATE   V.  BREWSTER.  [70 

It  is  thus  manifest,  that  the  method  of  procedure  by  and 
before  the  grand  jury  is  that  pointed  out  in  the  oath  admin- 
istered to  them,  in  the  statutes,  so  far  as  any  exist,  and 
such  as  obtained  at  the  common  law,  not  inconsistent  with 
the  provisions  of  the  statute  law.  There  is  no  statutory 
provision  for  the  appointment  of  a  clerk,  to  keep  a  record 
of  their  proceedings,  by  the  grand  jury.  Under  the  common 
law,  the  grand  jury  usually  had  a  clerk,  in  some  way, 
appointed  to  keep  a  record  of  their  proceedings.  Being  a 
part  of  a  court  of  record  it  is  advisable  that  a  record  of  their 
proceedings  should  in  some  manner  be  provided  for.  It  has 
been  customary  for  the  judge  in  his  charge  to  direct  them  to 
appoint  a  clerk  from  their  own  number  to  keep  such  a 
record.  Such  a  record  has  usually,  if  not  invariably  been 
kept,  showing  both  what  matters  were  inquired  into,  the 
witnesses  examined  on  each  matter,  the  substance  of  their 
testimony,  and  the  action  of  the  grand  jury  thereon,  as  to 
whether  the  bill  was  found  or  not  found.  This  record  has 
been  passed  to  the  clerk  of  the  court  to  be  kept  by  him  for 
the  use  of  the  State's  Attorney  of  the  county ;  and  for  the 
use  of  subsequent  grand  juries,  that  they  might  know  what 
matters  their  predecessors  had  inquired  into.  It  is  not 
required  by  statute,  and  has  not  been  the  custom,  to  indorse 
upon  the  indictment  the  names  of  the  witnesses  upon  whose 
testimony  it  is  found. 

By  V.  S.  2955,  **State's  Attorneys  in  their  respective 
counties  shall  prosecute  for  offenses  committed  therein,  and 
all  matters  and  causes  cognizable  by  the  supreme  or  county 
court,  in  behalf  of  the  State ;  file  informations  and  prepare 
bills  of  indictment,"  etc.  This  statute  has  been  in  force  since 
1787.  Under  it,  by  direction  of  the  court,  in  its  charge  to 
the  grand  jury,  the  State's  Attorney  has  uniformly  attended 
the  sessions  of  the  grand  jury,  laid  before  them  such  matters 
as  had  come  to  his  knowledge  which  needed  to  be  inquired 
into  by  them,  summoned  and  examined  the  witnesses,  and 
prepared  and  presented  indictments  for  them  to  act  upon. 
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He  has  sometimes  been  present  when  they  have  voted,  and 
sometimes  not.  No  oath  is  taken  of  him,  except  his  oath 
of  office  and  oath  of  attorney,  which  last  binds  him  to  be 
faithful  and  true  to  the  interests  of  his  client,  the  State. 
The  grand  jury  have  been  usually  charged  that  they  should 
not  allow  any  other  attorney  to  appear  before  them 
without  an  order  from  the  court.  Such  order  has  usually 
been  given  when  the  State's  Attorney  was  disqualified  in 
any  matter,  or  for  any  reason  unable  to  be  present  and 
examine  the  witnesses.  They  have  been  told  that  they 
could  inquire  of  the  court  in  open  court,  or  at  their  room,  in 
regard  to  any  question  of  law  about  which  they  wished  to 
be  informed.  Their  foreman  is  authorized  by  statute  to 
administer  the  oath  to  the  witnesses,  and  the  witnesses  are 
uniformly  sworn  in  the  grand  jury  room.  No  oath  is 
required  of  them  except  the  oath  usually  administered  to 
witnesses.  If  they  are  restrained  at  all,  from  stating 
publicly  or  to  the  accused,  that  they  have  been  used  as 
w^itnesses,  and  the  substance  of  their  testimony,  it  is  not 
because  of  the  oath  administered,  but  because  such  action 
would  be  a  contempt  of  the  court,  because  of  the  secrecy 
required  by  the  oath  of  the  grand  jury.  The  oath  of  the 
grand  jury  on  this  point  reads,  **The  counsel  of  the  State, 
your  own  counsel  and  that  of  your  fellows,  you  shall  keep 
secret.'*  The  oath  to  the  officer  attending  them,  binds  him 
to  "keep  their  counsel  and  that  of  the  State,"  and  "not 
disclose  anything  relative  to  their  proceedings.'*  The  grand 
jury  usually  have  been  instructed  that  they  should  never 
disclose  what  anyone  of  their  number  counseled  in  regard  to 
any  matter  before  them ;  that  they  should  not  disclose  what 
the  matter  being  investigated  by  them  was,  nor  who  the 
accused  might  be,  until  he  was  duly  arrested,  nor,  in  case 
complaint  was  made  by  a  private  complainant,  should  they 
ever  disclose  his  name.  The  reasons  usually  given  for  the 
requirement  that  he  should  keep  secret  his  own  counsel  and 
that  of  his  fellows,  are,  freedom  from  fear  of  incurring  the 


J 


346  STATE    V.  BREWSTER.  [70 

hatred  of  the  accused,  or  his  friends  and  witnesses;  and 
freedom  in  expression  of  his  views  in  regard  to  the  matters 
under  consideration;  and  that  he  should  not  disclose  the 
name  of  the  complainant,  that  there  might  be  freedom  to 
complain,  by  all  persons  who  knew  of  an  infraction  of  the 
criminal  law.  This  complaint  is  made,  generally,  through 
the  State's  Attorney,  but  sometimes  directly  to  the  grand 
jury.  It  is  to  be  observed  that  the  oath  administered  to  the 
grand  jury  in  regard  to  secrecy  is  diflFerent  from  what  it  is 
in  Connecticut,  and  some  of  the  other  states,  in  which  the 
oath  reads:  "The  secrets  of  the  cause,  their  own  and  their 
fellows,  they  will  duly  observe  and  keep."  State  v.  Hamhrty 
47  Conn.  95 :  36  Am.  Rep.  54.  I  do  not  remember  of  ever 
hearing  a  judge  in  his  charge  give  as  a  reason  why  the  grand 
jury  should  not  disclose  who  were  witnesses  before  them, 
nor  what  their  testimony  was,  that  such  disclosure  might 
furnish  the  accused,  or  his  friends,  an  opportunity  to  suborn 
witnesses  to  contradict  and  do  away  with,  the  testimony  of 
the  State.  We  are  aware  that  this  reason  is  given  for  not 
disclosing  the  testimony  of  the  witnesses  given  before  the 
grand  jury,  by  eminent  law  writers  and  judges.  Mr. 
Greenleaf,  §  252,  Vol.  1,  of  his  work  on  Evidence,  says  this 
may  be  a  reason.  Query,  if  this  does  not  in  advance 
discount  the  presumption  of  innocence  which  attaches  to 
and  attends  every  accused  until  his  crime  is  established.  At 
common  law,  for  one  of  the  grand  jury  to  disclose  to  any 
person  indicted  the  evidence  that  appeared  against  him, 
made  him  guilty  as  accessory,  early,  and,  later,  of  a  high 
misprision.  4  Black.  Com.  126:  1  Chitty  Crim.  Law  317. 
Another  reason  sometimes  given  for  their  proceedings  being 
kept  secret  is  that  it  may  not  be  known  that  complaint  and 
inquiry  have  been  made  against  parties  who  were  not 
indicted. 

At  the  common  law  the  witnesses  were  usually  sworn  in 
open  court,  and  sent  to  the  grand  jury  to  give  their 
testimony.     Such  was   the   practice   generally  where   the 
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common  law  prevailed,  until  the  foreman  of  the  grand  jury 
was  authorized  by  statute  to  administer  the  oath  to 
witnesses.  But,  at  common  law,  where  the  accused  was 
tmder  arrest,  the  examination  of  witnesses  was  sometimes 
in  open  court,  before  the  grand  jury.  Mr.  Chitty  supra^ 
p.  312,  in  regard  to  the  proceedings  before  the  grand  jury, 
in  quarter  sessions,  at  common  law,  says:  "When  the 
charge  is  concluded,  the  recognizances  to  prosecute  and  give 
evidence  are  then  called,  so  that  bills  may  be  drawn  and 
prepared;  which  being  ready,  the  parties  bound  to  give 
evidence  upon  them,  are  sworn,  and  sent  to  the  grand  jury 
to  give  their  evidence  to  them,  in  the  room  to  which  they 
have  retired,  though  it  is  said,  that  if  the  matter  be  weighty 
or  difficult,  or  if  it  appear  that  the  prosecution  is  too 
indulgently  or  too  vindictively  conducted,  the  evidence  may 
be  heard  in  court,  so  that  the  jury  may  be  better  assisted  in 
the  performance  of  their  duty.  He  cites  in  support  of  this, 
Dalt.  J.  c.  185,  §  9;  3  Harg.  St.  Tr.  417;  4  Black.  Com.  303, 
n.  1;  2  Hale  159,  160;  Hawk  b.  2,  c.  25,  §  145,  in  notes; 
Jac.  Die.  Grand  Jury.    See  also  Proffatt  on  Jury  Tr.  §  55. 

While  it  is  generally  held,  that  except  for  the  purposes  of 
justice,  in  prosecutions  for  perjury,  and  to  impeach  witnesses 
on  the  trial,  the  grand  jurors,  and  others  rightfully  there, 
are  bound  to  keep  secret  what  transpires  in  the  grand  jury 
room,  the  foregoing  shows  that  so  far  as  relates  to  the 
names  of  the  witnesses,  and  their  testimony,  the  require- 
ment of  secrecy  was,  for  the  greater  part,  for  the  benefit  of 
the  State,  and  that  the  State,  through  the  court  of  which 
the  grand  jury  are  a  part,  could  waive  the  requirement  and 
cause  the  witnesses  to  be  examined  in  open  court.  It  may 
be  doubted  whether  such  examination,  in  all  cases  where 
the  accused  is  under  arrest,  would  not  bring  better  results, 
better  protect  the  State  against  the  escape  of  the  guilty,  and 
better  protect  the  innocent  from  unjust  prosecution; 
whether  it  would  not  make  the  grand  jury  more  careful,  by 
impressing  upon  them  more  keenly  their  responsibility  to 
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the  public  for  their  action;  and  whether  witnesses  before 
them  would  not  be  more  careful  in  giving  their  testimony. 
However  this  might  be,  the  practice  in  this  State,  for  more 
than  one   hundred  years,  has   allowed  the  clerk  and  the 
State's  Attorney  to  take  such  minutes  as  they  were  able  to 
take  of  the  testimony  of  witnesses,  for  future  use.    Either,  if 
able,  by  short   hand,  could   take   the  full  testimony  and 
extend  it  at  pleasure  for  future  use.     It  may  be  that  their 
duty  under  the  law  would    restrain  them  from  divulging 
such  testimony  to  the  public,  or  to  the  accused.     But  on  the 
presumption,  which  exists  until  the  truth  of  the  charge  is 
fully  established  by  the  verdict  of  the  traverse  jury,  of  the 
innocence  of  the  accused,  why  should  he  not  have  an  equal 
opportunity  with  the  State  to  know  and  to  prepare  to  meet, 
contradict  and  explain  the  testimony  brought  against  him  ? 
If  the  clerk,  or  State's  Attorney,  if  versed  in  the  art,  had  the 
right  to  take  down  all  the  testimony  given  before  the  grand 
jury,  and  extend  it  for  future  use  by  the  State,  how  can  the 
respondent  claim  that   the   indictment  should  be  abated, 
because  it  was  taken  by  the  clerk  and  servant  of  the  State's 
Attorney,  rather  than  by  his  own  hand  ?  We  are  aware  that 
the  decided  cases  in  courts  of  last  resort  in  this  countrv  are 
not  in  accord  in  regard  to  this  question.    In  very  many  of 
them,  especially  in  the  code  states,  the  proceedings  by  the 
grand  jury,  who  shall  be  present,  and  what  the  eflPect  shall 
be  upon  the  indictment  if  the  prescribed  proceedings  are  not 
complied  with,  are  provided  for  by  statutes.    The  decisions  of 
these  states  can  furnish  but  little  aid  in  a  state  like  ours, 
where  the  proceedings  have  been  left  to  the  control  of  the 
common  law,  applied  to  our  circumstances  and  condition, 
modified  in  some  respects  by  statute. 

In  United  States  district  and  circuit  courts  it  is  generally 
held  that  the  district  attorney  may  take  his  stenographer 
with  him  before  the  grand  jury  to  take  down  for  him  the 
testimony  there  given.  Such  stenographer  is  held  to  be  the 
assistant  of  the  district  attorney,  under  pay  from  the  United 
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States.  U.  S.  v.  Stmmons,  46  Fed.  R.  65.  It  is  there  said: 
"It  is  a  settled  practice  for  the  clerk  and  assistants  of  the 
district  attorney  to  attend  the  grand  jury,  to  assist  in 
investigating  the  accusations  presented  before  them,**  citing 
a  note  in  Bright1ey*s  Digest,  p.  209 ;  U.  S.  v.  Ktlpatrick,  16 
Fed.  Rep.  765.  Yet  the  proceedings  in  the  U.  S.  courts  are 
controlled  to  a  considerable  extent  bj'  the  common  law. 
U,  S.  v.  Reed^  2  Blatchf.  435.  The  cases  of  Courtney  v.  State^ 
(Ind.)  32  N.  E.  Rep.  335,  and  State  v.  Bates,  (Ind.)  48 
N.  E.  Rep.  2,  are  direct  authorities  for  holding  that  the 
irregularity  claimed  to  exist  in  this  case  should  not  abate 
the  indictment.  In  the  first  case,  the  court  places  its 
decision  on  the  common  law  doctrine.  The  only  case 
directly  in  point  holding  the  opposite  doctrine  is  State  v. 
Bowman^  in  Maine,  decided  June  1,  1897,  found  in  38  Atl. 
Rep.  331.  This  court  places  some  stress  upon  the  fact  that 
the  county  court,  without  authority,  had  appointed  the 
stenographic  reporter  in  the  case.  It  is  to  be  observed  that 
the  court  of  that  state  has  abated  indictments  for  causes 
which  do  not  avail  in  most  other  jurisdictions.  In  Low^s 
Case,  4  Green.  439:  16  Am.  Dec.  271,  it  allowed  the  grand 
jury,  by  the  testimony  of  its  individual  members,  to  show 
that  the  indictment  had  not  been  found  by  twelve  of  their 
number,  against  the  record,  "a  true  bill*'  endorsed  thereon 
by  the  foreman,  and  the  return  of  the  indictment  so 
endorsed  by  the  grand  jury,  in  a  body,  into  the  court.  It  is 
generally  held  that  the  grand  jurors  are  not  competent 
witnesses  to  such  fact,  from  public  policy.  See  note  to  that 
case  in  16  Am.  Dec.  supra.  Gitchell  v.  People,  146  111.  175: 
37  Am.  St.  Rep.  1^7  \  Jenkins  v.  State,  35  Florida  737:  48 
Am.  St.  Rep.  267;  Com.  v.  Green,  126  Pa.  St.  531:  12  Am. 
St.  Rep.  894,  and  an  extended  note.  In  State  v.  Clough,  49 
Me.  573,  the  court  quashed  an  indictment,  apparently,  because 
some  of  the  grand  jury  finding  it  were  irregularly  selected 
and  returned.  It  is  generally  held  that  irregularities  in  the 
selection  and  return  of  persons  qualified  to  act  as  grand 
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jurors,  when  duly  present  in  court,  sworn  and  charged,  will 
not  abate  the  indictment;  but  if  the  person  is  disqualified 
from  acting  as  a  grand  juror  under  any  circumstances  his 
presence  and  participation  in  finding  the  indictment—though 
he  is  sworn  and  charged  —  is  a  cause  for  quashing  the 
indictment.  The  great  weight  of  authority  holds  that  if 
the  juror  answers  the  demands  of  the  law,  and  is  duly 
sworn  and  charged,  the  indictment  is  valid  alchough  an 
irregularity  has  intervened  in  selecting  and  returning  him. 
This  court  so  held  in  State  v.  Champeau^  52  Vt.  313,  and  in 
State  V.  Ward,  60  Vt.  142.  So  it  is  generally  and  almost 
universally  held,  that,  for  an  irregularity  in  the  proceedings 
of  the  grand  jury  to  avail  a  respondent  to  abate  the 
indictment,  he  must  aver  and  show  that  the  irregularity  has 
been  directly  to  his  prejudice.  As  bearing  upon  this  subject 
of  abatement  of  indictments,  directly  and  indirectly,  besides 
the  cases  heretofore  cited,  see  the  following,  many  of  which 
are  from  states  where  the  decision  is  controlled  bv  the 
provisions  of  the  code  of  the  state,  and  many  of  which  bear 
only  indirectly  upon  the  question  under  consideration. 
Rothschild  V.  State,  7  Texas  537 ;  Welch  v.  State,  68  Miss. 
341;  Com,  v.  Barding,  126  Pa.  St.  197;  Bennett  y.  State,  62 
Ark.  517;  State  v.  Baker,  33  W.  Va.  319;  State  v.  Addison, 
2  So.  Car.  N.  S.  356 ;  State  v.  /ustus,  11  Oregon,  178 ; 
State  V.  McNinch,  12  S.  C.  89;  People  v.  Selhck,  4  N.  Y. 
Crim.  R.  329;  State  v.  Watson,  34  La.  An.  669;  State  v. 
Kimball,  29  Iowa  267;  Reg,  v.  Hughes,  47  E.  C.  L.  518; 
Com.  V.  Mead,  12  Gray  167;  Shattuck  v.  State,  11  Ind.473; 
U.  5.  V.  Terry,  39  Fed.  R.  355;  State  v.  Fertig,  (Iowa)  67 
N.  W.  Rep.  87;  Com.  v.  Brown,  147  Mass.  585:  9  Am.  St. 
R.  736;  Com,  v.  Woodward,  157  Mass.  516:  34  Am.  St.  R. 
302;  Com.  v.Hayden,  163  Mass.  453:  47  Am.  St.  R.  468; 
Sate  V.  Noyes,  87  Wis.  340:  41  Am.  St.  45:  9  Am.  and  Eng. 
Ency.  of  Law,  title  Grand  Jury ;  State  v.  Dams,  and  note, 
12  R.  I.  492:  34  Am.  R.  704;  State  v.  Hamlin,  47  Conn.  95  : 
36  Am.  R.  54;  Gibbs  v.  State,  45  N.  Y.  379:  46  Am.  R.  782. 


11  Vt.  650 

12  Vt.  422 
52  Vt.  313 
56  Vt.  532 
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An  examination  of  these  decisions  will  make  it'  clear,  so 
far  as  observed,  that  the  presence  of  a  stranger  in  the  room 
with  the  grand  jury,  when  receiving  the  testimony  of 
w^itnesses,  with  the  exception  of  State  v.  Bowman^  supra^  is 
never  a  canse  for  abating  their  indictment,*  unless  the 
respondent  avers  and  shows  that  he  has  been  prejudiced 
thereby;  and  rarely  will  such  presence  when  the  jury  are 
deliberating  or  voting,  avail,  unless  the  respondent  is  shown 
to  have  been  prejudiced  thereby  in  respect  to  the  finding  of 
the  indictment.  The  decisions  of  this  QOMxt-^State  v.  /enktns^ 
2  Tyler  384;  Baldwin's  Case,  2  Tyler  473 ;  State  v.  BartUtt, 

State  V.  Darndsofiy  12Vt.  300;  State  ^.New/aney 
State  V.  Cox,  52  Vt.  473;  State  v.  Champeau^ 
State  V.  Brown,  31  Vt.  602;  State  v.  Bratnard^ 
State  V.  Emery,  59  Vt.  84;  State  v.  Ward,  60 
Vt.  142 — all  are  to  the  eflPect  that  no  technical  irregularity 
in  selecting,  drawing  or  impaneling  the  grand  jury,  if 
they  are  men  qualified  by  law  to  act  as  grand  jurors,  nor  in 
their  proceedings  when  duly  impaneled,  will  avail  a 
respondent,  unless  he  shows  that  such  irregularity  has  been 
prejudicial  to  him.  They  have  gone  as  far,  if  not  farther, 
than  most  courts  in  holding  indictments  valid  against 
technical  irregularities.  When  it  is  considered  that  an 
indictment  determines  no  more  than  that  the  respondent 
should  be  put  upon  trial,  it  is  apparent  that  nothing  but 
such  an  irregularity  as  is  shown  will  and  does  prejudice  the 
accused,  should  avail  to  abate  the  indictment.  The  court 
should  not  act  upon  a  conjecture  that  it  might  have 
prejudiced  him.  It  must  be  shown  to  have  prejudiced,  or  be 
of  such  a  character  as  would  naturally  prejudice  his  rights. 
Certainly  no  stricter  rule  should  be  applied  in  abating  an 
indictment  for  such  causes  than  is  applied  to  set  aside  the 
verdict  of  a  jury.  The  rule  stated  is  the  one  this  court  has 
applied  to  setting  aside  verdicts  of  the  jury.  Briggs  v. 
Georgia,  15  Vt.  61 ;  Mann  v.  Fairlee,  44  Vt.  672;  Qmnn  v. 
Halbert,  52  Vt.  353;  Kelley  v.  Downing,  69  Vt.  266. 
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It  is  contended,  that  the  act  of  taking  the  testimony  of 
the  witnesses  in  full  would  impress  the  grand  jury  with  the 
idea  that  an  indictment  was  expected  to  follow.  This  is  no 
more  than  conjecture.  If  it  should  give  that  impression,  the 
jury  are  still  left  free  to  weigh  and  to  declare  the  weight  of 
the  testimony  by  their  findings. 

In  this  review  of  the  decisions  of  this  State,  and  of  the 
decisions  of  other  courts,  this  court  is  to  be  understood  as 
deciding  no  more  than  that  the  irregularities  shown  in  this 
case,  under  all  the  circumstances  set  forth  in  the  plea,  are 
insufficient  to  abate  the  indictment.  The  ends  of  justice  are 
always  best  accomplished  when  the  proceedings  are  strictly 
in  accordance  with  the  provisions  of  the  statute  and  well 
recognized  proceedings  of  the  common  law.  Much  care 
should  be  exercised  that  no  irregularities  should  be  able  to 
intervene  in  any  proceeding  touching  the  life  and  liberty  of 
the  citizen. 

Judgment^  there  ts  no  error ;  that  the  demurrer  is 
sustained;  that  the  plea  in  abatement  ts  insufficient^ 
and  cause  remanded. 


In  re  Ira  Barney's  Will. 

January  Term,  1898. 

Present :    Ross,  C.  J.,  Tapt,  Rowell,  Tylbr,  Start  and  Thompson,  JJ. 

WilU-Undiie  Influence^Burden^  when  on  Proponent, 

The  burden  is  in  all  cases  upon  the  proponent  to  establish  that  the 
instrument  is  the  will  of  the  testator.  In  general  this  fact  will  be 
presumed,  when  it  is  shown  that  the  testator  was  of  sufficient  capacity, 
and  that  the  instrument  was  formally  executed.  But  when  the 
proponent  draws  the  will,  taking  the  entire  estate,  or  a  large  bequest, 
when  he  would  have  taken  nothing  as  heir,  while  near,  needy  and 
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deserving  relatives  take  nothing,  and  no  reason  is  disclosed  which 
induced  the  devise  to  the  proponent,  and  other  suspicious  circumstances 
exist,  as  in  this  case,  the  law  regards  the  instrument  as  unnatural,  and 
casts  upon  the  proponent  the  burden  of  proving  that  it  was  not 
procured  by  undue  influence  on  his  part  or  in  his  behalf. 

Appeal  by  contestants  from  a  decree  of  the  probate  court 
allowing  an  instrument  as  the  last  will  of  Ira  Bamej'. 
Contested  upon  the  grounds  of  defective  execution, 
incapacity  and  undue  influence.  Trial  by  jury,  at  the 
March  Term,  1897,  Chittenden  County,  Munson,  J., 
presiding.  Verdict  and  judgment  for  the  proponent.  The 
contestants  excepted. 

JV.  H.  Bltss,  C.  M.  IVtlds,  F.  B.  DebervilU  and  E.  R. 
Hard^  for  the  contestants,  cited  Digest,  Lib.  34,  Tit.  8 ;  Lib. 
48,  Tit.  10,  §  15;  Bilhnghurst  y.  Vickers,  1  Phil.  187,  194; 
Paske  Y.  Ollat,  2  Phil.  323 ;  Ingrain  v.  Wyait,  1  Hagg.  Ecc. 
384,  394;  Wyatt  y.  Ingram,  3  Hagg.  Ecc.  466;  Cockrafi  y. 
Rawles,  4  Notes  of  Cases,  237;  1  Williams,  Exrs.  59  (note  6) 
60, 61 ;  Barry  y.  Buthn,  1  Curteis  637 ;  Durltng  y.  Laveland,  2 
Curteis  225;  Fulton  y.  Andrew,  L.  R.  7  H.  L.  448; 
Tyrrell  y.  Patnton,  L.  R.  Prob.  Ky.  151,  decided  in 
1894;  Brown  y.  Ftsher,  63  L.  T.  465;  Yardley  y.  Cuth- 
bertson,  (Pa.  1885)  1  Cent.  Rep.  647;  Cuihbertson' s  Appeal, 
97  Pa.  St.  163 ;  Boyd  y.  Boyd,  66  Pa.  St.  283 ;  WaddingUm 
Y.  Buzby,  (N.  J.  1887)  9  Cent.  Rep.  196;  Botsaubin  y. 
Botsaubtn,  51  N.  J.  Eq.  252;  Smiih's  Will,  95  N.  Y.  516; 
Wheeler's  Will,  (N.  Y.  1893)  5  Mesc.  279 ;  Chappell  y.  Trent, 
(Va.  1893)  19  S.  E.  Rep.  314;  Whitelaw  y.  Sims,  (Va.l894) 
19  S.  E.  Rep.  113;  Higgtnbotham  y.  Higginbotham,  (Ala. 
1895)  17  So.  Rep.  516:  Richmond's  Appeal,  59  Conn.  226; 
Baylies  y.  Spaulding,  (Mass.  1886)  1  New  Eng.  Rep.  914; 
Smith  Y.  Smith,  67  Vt.  445 ;  Crocker  y.  Chase,  57  Vt.  421 ; 
Simpler  y.  Lord^  28  Ga.  52;  Davis  y.  Rogers,  1  Houst. 
(Del.)  44;  Harvey  y.  Sullens,  46  Mo.  147:  2  Am.  Rep.  491. 

Seneca  Haselion,  D.  J.  Foster  and  Charles  71  Barney  for 
the  proponent,  cited  Smith's  Exrs,  y.  Smith,  67  Vt.  443; 

^3 
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Barry  v.  Butler,  2  Moore  P.  C.  480;  1  Curteis  637;  1 
Williams  on  Executors,  165 ;  Jarman  on  Wills,  6th  ed.  49 ; 
note  to  Hughes  ^,  Meredith,  71  Am.  Dec.  129;  Russ  v. 
Chester,  1  Hagg.  Ec.  227.  The  requests  were  erroneous, 
being  founded  upon  the  false  assumption  that  the  proponent 
sustained  a  confidential  relation  to  the  testator.  State  v. 
Perrtgo,  67  Vt.  406;  Winchell  v.  Express  Co,,  64  Vt.  15; 
Lucia  V.  Meech,  68  Vt.  175 ;  Amsden  v.  Atwood,  69  Vt.  527. 
It  is  not  the  duty  of  the  court  to  isolate  a  part  of  the  facts 
from  the  rest  of  the  case.  Foster" s  Executors  v.  Dicker son^ 
64  Vt.  233,  267 ;  Thornton's  Exrs,  v.  Thornton's  Heirs,  39 
Vt.  122 ;  Ashley  v.  Hendee,  56  Vt.  209. 

Tyler,  J.  The  testator,  Ira  Barney,  resided  in  Essex ;  his 
entire  estate  was  from  $12,000  to  $13,000,  which  by  the 
will  in  question  he  devised  to  his  wife,  Caroline,  for  life,  with 
power  to  use  the  income  and  if  necessary  the  principal  for 
her  support,  and  all  that  should  remain  at  her  decease  to 
the  proponent,  Charles  T.  Barney,  and  his  heirs.  He 
appointed  his  wife,  his  nephew,  Truman  B.  Barney,  and 
said  Charles  T.,  executors. 

Ira's  heirs-at-law  were  a  brother,  Solomon  Barney,  a 
sister,  Mrs.  Oakes,  and  some  fourteen  nieces  and  nephews. 
His  brother  and  sister  and  several  of  his  nieces  and  nephews 
lived  near  him;  some  of  them  lived  in  other  states.  His 
brother  was  old,  feeble  and  poor;  he  had  had  domestic 
troubles,  had  lost  his  property,  and  Ira  had  assisted  him  in 
his  necessities,  and  had  solicitude  for  him ;  his  sister  had  no 
property  of  her  own  and  was  supported  by  her  daughters, 
one  of  whom  was  in  comfortable  circumstances;  his  nieces 
and  nephews  were  generally  in  moderate  circumstances, 
some  fairly  well  oflF;  his  nephew,  Truman,  was  a  prosperous 
farmer  and  surveyor,  and  worth  $5,000  to  $6,000;  the 
proponent  was  Truman's  only  child,  and  was  worth  from 
$2000  to  $4000. 

Ira  and  his  wife  had  no  children.  They  exchanged  visits 
with  Truman's  family,  and  were  more  intimate  with  them 
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than  with  the  other  relatives.  When  Charles  was  between 
ten  and  twelve  years  of  age,  Ira  and  his  wife  lived  at 
Truman's  two  years,  and  after  that  the  families  visited  each 
other  frequently,  and  Ira  seemed  attached  to  Charles  down 
to  the  time  the  latter  went  out  of  the  State  to  live  in  1882, 
he  then  being  about  twenty-three  years  old.  Charles 
afterwards  made  annual  visits  to  his  home,  except  in  the 
year  1891,  and  on  these  occasions  visited  Ira  and  his  wife, 
and  they  visited  at  Truman's.  In  April,  1894,  Charles 
returned  to  his  native  town  to  live  and  practice  law  in 
Burlington,  after  which  the  relations  between  them 
continued  friendly  and  pleasant. 

The  testator  also  seemed  attached  to  his  sister  and  his 
nieces,  Mrs.  Blood,  Mrs.  Parker,  Miss  Oakes  and  Miss  Lucia 
E.  Barney,  but  there  was  little  evidence  in  respect  to  his 
relations  with  or  regard  for  his  other  relatives.  Mrs.  Green 
and  Miss  Barney  were  so  situated  in  their  childhood  that 
they  were  very  often  at  his  house  and  as  children  were  on 
pleasant  terms  with  him.  The  latter  was  there  oftener  on 
account  of  another  grandniece  about  her  own  age,  who 
was  brought  up  by  Ira.  Mrs.  Green's  family  moved  into 
the  state  of  New  York  when  she  was  thirteen  years  old,  Ira 
going  with  them  to  assist  them,  after  which  for  thirty  years 
they  did  not  often  see  each  other.  During  the  last  ten  or 
twelve  years  of  his  life  Mrs.  Green  lived  in  Burlington,  and 
he  was  often  at  her  house  and  manifested  a  kindly  interest 
in  her.  Miss  Barney  was  the  only  child  of  a  deceased 
brother  of  Ira;  she  had  obtained  a  good  education  by  her 
own  eflforts,  and  was  a  teacher;  she  had  no  pecuniary 
means  but  her  earnings;  while  she  was  at  college  in 
Burlington,  from  1885  to  1889,  she  saw  Ira  often,  and 
was  on  pleasant  relations  with  him  and  his  wife,  and  he 
was  anxious  for  her  success,  spoke  of  her  with  pride,  was 
interested  in  her  welfare,  and  made  her  small  presents ;  she 
went  to  Pennsylvania  to  teach  in  1895. 

The  proponent   is   a  lawyer,  and   at  the   time   of   the 
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execution  of  the  will  resided  in  Dallas,  Texas.  He  visited 
Vermont  in  the  summer  of  1890,  spending  about  two  weeks 
at  his  father's  house  in  Jericho,  about  five  miles  from  Ira's 
residence,  during  which  time  the  testator  and  his  wife 
visited  there.  The  testator  then  requested  the  proponent  to 
draw  his  will.  The  latter  suggested  that  as  he  was  not 
practicing  law  in  Vermont  Ira  had  better  employ  a  Vermont 
lawyer,  and  mentioned  Mr.  Hard  of  Burlington,  who  had 
sometimes  been  the  testator's  legal  adviser.  Charles  had 
never  been  his  legal  adviser  before  that  time.  Charles 
left  for  Texas  on  the  following  day,  but  returned  to 
his  father's  in  May,  1892,  when  the  testator  visited  him 
there  and  again  requested  him  to  draw  his  wUl.  The 
proponent  told  him  he  thought  it  better  for  him  to  employ  a 
Vermont  lawyer,  but  upon  being  urged  finally  consented  to 
make  a  memorandum  of  what  the  testator  wished  embodied 
in  the  instrument,  and  upon  his  return  to  Texas  to  write  it 
and  mail  it  to  him.  Ira  then  gave  him  directions  to  draw 
the  will,  which  was  the  first  intimation  Charles  had  that 
Ira  intended  to  make  him  a  beneficiary.  Charles  asked  him 
if  he  did  not  wish  to  give  something  to  other  relatives,  and 
Ira  said,  no,  that  he  and  his  wife  had  decided  to  have 
it  made  as  he  had  directed.  Truman  was  present  when 
these  directions  were  given.  Tmiman  and  Charles  testified 
that  when  Charles  asked  this  question,  Ira  mentioned  the 
names  of  most  of  his  relatives,  and  gave  reasons  why  he  did 
not  wish  to  make  bequests  to  them,  Truman  and  Charles 
saying  nothing.  Charles  made  a  memorandum,  and  Ira 
directed  him  to  send  the  will  to  Truman,  as  he  did  not  like 
to  write,  and  should  wish  to  have  Truman  write  for  him  if 
he  wanted  any  changes  made.  Upon  Charles  returning  to 
Dallas  he  dictated  the  will,  as  directed,  to  his  stenographer, 
who  wrote  it  out  on  a  typewriter,  and  Charles  sent  it  to  his 
father,  who  received  it  two  or  three  days  before  the  date  of 
its  execution.  On  the  day  of  its  execution  Truman  carried 
it  to  Ira,  who  read  it  over  in  the  pi^sence  of  his  wife,  and 
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they  both  said  it  was  just  as  he  had  directed.  Ira  then 
suggested  that  they  should  go  over  to  Brown's  store  where 
he  could  execute  it.  This  was  done,  and  the  will  was  signed 
in  the  presence  of  the  attesting  witnesses  and  of  Truman. 
No  question  arises  in  respect  to  the  formal  execution  of  the 
instrument.  It  appeared  by  Truman's  testimony  that  Ira 
had  possession  of  the  will  after  its  execution  until  Jan.  20, 
1896,  when  Ira  handed  it  to  Charles  with  a  considerable 
part  of  his  assets. 

The  foregoing  are  the  facts  that  the  evidence  of  the 
respective  parties  tended  to  establish.  All  the  evidence 
relative  to  the  inception  of  the  plan  of  the  will,  the  direction 
about  drafting  it,  the  drafting  and  sending  it  for  execution, 
Ira's  reading  it,  and  his  subsequent  possession  of  it,  and  the 
evidence  about  the  transfer  of  property  to  Charles,  came 
from  Truman  and  Charles.  No  other  relative  knew  that  he 
had  made  or  intended  to  make  a  will.  He  was  seventy-nine 
years  of  age  when  the  will  was  executed,  June  11,  1892. 
His  wife  was  then  living  and  was  four  years  his  junior.  She 
died  in  February,  1894,  after  which  Ira  remained  a  few 
weeks  in  his  house  and  then  visited  at  Truman's,  and  with 
other  relatives  and  friends,  until  Sept.  1,  1894,  when  he 
moved  his  furniture  to  Truman's  and  remained  there  until 
he  died.  The  testator  had  a  common  school  education,  was 
close  in  business,  of  average  ability,  and  retained  his  mental 
facttlties  well  till  within  a  dav  of  his  death,  which  occurred 
February  2, 1896.  It  appeared  that  if  he  had  died  intestate, 
his  brother,  his  sister,  Truman,  and  Lucia  E.  Barney  would 
each  have  inherited  an  eighth  of  his  estate,  and  the  other 
four-eighths  would  have  gone  to  the  other  nieces  and 
nephews. 

During  Ira's  last  sickness,  from  December  21,  1895,  to 
February  2,  1896,  the  proponent  and  his  father  attended 
and  nursed  him,  and  one  or  both  were  in  almost  constant 
attendance  upon  him.  During  this  period  the  proponent 
received  from  the  testator  various   sums  in  cash  and  in 
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orders  on  savings  banks,  amounting  to  $6,400,  which  he 
claims  as  gifts  from  the  testator,  Truman,  at  Ira^s  request 
signing  Ira's  name  to  the  orders  on  savings  bank  books. 

The  contestants'  evidence  tended  to  show  that  Ira  said  to 
one  witness,  soon  after  his  wife  died,  that  he  had  willed  his 
property  to  her,  if  she  outlived  him ;  that  he  should  never 
let  his  brother  Solomon  come  to  want,  but  should  not  give 
him  any  property  in  his  own  right ;  also,  that  he  should 
make  a  provision  for  his  sister;  that  he  said  to  another 
witness  in  August,  1895,  that  he  was  going  to  give  his 
niece,  Lucia  Barney,  $1000  out  of  $1200  which  Mrs.  Beach 
owed  him  and  was  to  pay  in  January;  that  to  another 
witness  he  said  in  the  spring  of  1895  that  he  should  not  pay 
out  any  more  money  for  Charles;  that  he  was  going  to 
have  security  for  what  Charles  owed  him;  that  he  expressed 
indignation  that  Charles  and  his  father  were  trying  to 
induce  him  to  buy  a  house  for  Charles;  that  he  told  the 
witness  that  his  property  was  going  to  his  wife,  for  life,  and 
then  to  his  brothers'  and  sisters'  families ;  that  to  another 
witness  he  said,  in  the  summer  of  1895,  that  he  was  going  to 
make  Lucia  Barney  a  nice  present  of  money,  was  going  to 
leave  his  property  so  Solomon  could  have  something, 
and  provide  for  his  sister;  that  he  expressed  discontent 
with  living  at  Truman's  and  an  intention  to  return  to 
Essex  to  Uve;  that  upon  the  witness  saying  to  him  she 
understood  that  he  had  given  all  his  property  to  Charles  or 
Truman,  he  emphatically  denied  it,  and  when  told  that  it 
was  a  current  report  that  he  had  made  a  will  and  willed  his 
property  to  them,  he  said,  **It  is  false,  I  have  not  done  it;" 
that  to  other  witnesses  he  denied  having  made  a  will  in 
favor  of  Truman  and  Charles ;  that  he  said  he  had  not 
willed  ever3rthing  to  Charles  Barney;  that  he  said,  "It  is  no 
such  thing;  I  never  have  and  never  will." 

The  only  exceptions  insisted  upon  are  to  the  refusal  of  the 
court  below  to  comply  with  the  contestants'  first,  second 
and  sixth  requests,  and  to  the  charge  of  the  court  in  respect 
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to  the  burden  of  proof  of  tmdue  influetice  and  of  frand,  and 
to  the  charge  in  respect  to  the  effect  of  the  drawing  of  the 
will  by  Charles  T.  Barney,  the  principal  legatee. 
The  contestants'  1st,  2nd  and  6th  requests  are  as  follows : 

(1)  The  jury  are  at  liberty  to  infer  Irom  the  fact  that 
Charles  T.  Barney  drew  the  will,  or  dictated  the  drawing 
thereof  that  he  was  attempting  to  practice  a  fraud  upon 
the  alleged  testator  in  securing  the  provision  made  for 
himself  in  the  will,  subject  to  be  rebutted  by  evidence  that 
the  will  was  the  free  and  intelligent  act  of  the  alleged 
testator ; 

(2)  The  jury  are  at  liberty  to  infer  from  the  transfers  of 
personal  property,  claimed  to  have  been  made  to  Charles  T. 
Barney  during  Ira  Barney's  last  sickness,  that  Charles  T. 
Barney  had  attempted  to  practice  a  fraud  upon  Ira  Barney 
in  respect  of  the  provisions  made  for  Charles  T.  in  the 
alleged  will,  unless  the  jury  finds  such  transfers  to  have  been 
the  free,  intelligent  act  of  Ira  Barney ; 

(6)  In  considering  the  weight  to  be  given  to  the  fact, 
that  this  will  was  drawn  by  the  proponent,  who  takes 
practically  the  entire  estate  thereunder,  that  the  testator 
was  nearly  eighty  years  old,  that  the  proponent  sustained 
to  some  extent  a  confidential  relation  with  him  and  was  not 
an  heir  at  law,  the  jury  are  instructed  that  these  circum- 
stances form  a  ground  of  grave  suspicion  against  the 
instrument,  and  call  for  clear  and  satisfactory  proof  that  it 
contained  the  real  intentions  of  the  deceased. 

The  contestants  insist  that  they  were  entitled  to  have 
their  requests  complied  with,  and  that  the  court  erred  in  not 
charging  that  the  burden  of  proof  was  upon  the  proponent 
to  show  that  the  will  was  not  procured  through  undue 
influence.  The  instructions  upon  this  branch  of  the  case 
were  as  follows : 

"This  inquiry  which  you  are  to  take  up,  has  three  main 
divisions.     In  the  first  place,  was  this  instrument  which  is 
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presented  executed  with  the  formalities  required  by  the 
statute  ?  If  it  was  so  executed,  did  the  testator  have,  at  the 
time  he  executed  it,  such  capacity  as  the  law  lequires  one  to 
have  who  undertakes  the  making  of  a  will?  Third,  if  the 
will  was  so  executed,  and  the  testator  had  such  capacity, 
was  there  any  such  undue  influence  as  prevents  the  will 
being  considered  the  real  will  of  Ira  Barney  ? 

''On  the  first  two  of  these  questions,  the  burden  is  upon 
the  proponent  or  the  plaintifi*.  The  proponent  must  show 
by  a  fair  preponderance  of  evidence,  which  will  be 
afterwards  explained  to  you,  that  this  will  was  executed 
with  the  formalities  required  by  the  statute,  and  that  the 
testator  had  the  requisite  degree  of  mental  capacity  at  the 
time  of  executing  it.  If  the  proponent  makes  out  tliose  two 
issues,  then  the  will  is  to  stand  unless  the  contestants,  the 
defendants,  have  shown  by  a  fair  preponderance  of  the 
evidence  that,  notwithstanding  these  facts,  the  will  was 
really  the  result  of  undue  influence,  and  was  not  such  a  will 
as  Ira  Barney  would  have  then  made  if  left  to  the  exercise 
of  the  faculties  that  he  had. 

**The  fact  that  one  who  takes  a  large  interest  under  a  will 
himself  prepares  it,  standing  alone  is  a  suspicious  circum- 
stance; whether  it  is  a  suspicious  circumstance  in  a 
particular  case  is  for  the  jury  to  say  upon  a  consideration 
of  that  with  the  other  circumstances  of  the  case.  In 
some  cases  that  fact  might  have  a  very  great  weight, 
even  a  controlling  weight,  against  the  validity  of  the  will. 
In  other  cases,  it  might  itself  be  so  controlled  by  other 
circumstances  as  to  have  only  a  slight  weight,  in  fact, 
no  weight  at  all,  against  the  validity  of  the  will.  But  a 
will  can  be  sustained  on  less  proof  as  to  capacity  and 
knowledge  of  contents  where  it  is  drawn  by  a  stranger 
than  where  it  is  drawn  by  one  interested  in  its  provisions. 

**I  have  already  called  your  attention  to  the  evidence  in 
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regard  to  this  matter,  and  you  see  at  once  that  the  force 
you  are  to  give  this  instruction  will  depend  very  consid- 
erably upon  the  confidence  you  have  in  the  testimony  of 
Mr.  Truman  Barney.  Of  course,  if  you  find  from  his 
testimony  that  the  will  was  taken  by  the  testator,  and 
was  entirely  read  over  by  him  in  the  hearing  of  the  witness, 
the  fact  of  its  having  been  drawn  by  Mr.  Charles  T.  Barney 
has  much  less  importance  than  it  would  have  if  you 
should  consider  this  testimony  not  entitled  to  belief. 
This  is  merely  a  suggestion,— to  indicate  how  you  are 
to  treat  these  matters,  and  especially  as  regards  the 
effect  you  should  give  to  the  instruction  that  has  just 
been  presented." 

The  decisions  upon  the  subject  of  the  burden  of  proof  in 
such  cases  have  varied  with  varying  circumstances.  It  is 
apparent  that  a  rule  of  general  application  cannot  be 
formulated.  By  the  civil  law,  if  a  person  wrote  a  will  in  his 
own  favor,  the  instrument  was  rendered  void.  Dig.  Lib. 
48,  Tit.  10,  §  15;  Lib.  34,  §  8.  In  Paske  v.  Ollat,  2  Phil. 
Ecc.  Cas.  323,  Sir  John  Nicholl  said :  ''By  the  Roman  law 
Qut  se  scripstt  haeredem  could  take  no  benefit  under  a  will. 
By  the  law  of  England,  this  is  not  the  case ;  but  the  law  of 
England  requires  in  all  instances  of  the  sort  that  the  proof 
should  be  clear  and  decisive ;  the  balance  must  not  be  left  in 
eqtulibno\  the  proof  must  go  not  merely  to  the  act  of 
signing,  but  to  the  knowledge  of  the  contents  of  the  paper. 
In  ordinary  cases  this  is  not  necessary ;  but  when  the  person 
who  prepares  the  instrument  and  conducts  the  execution  of 
it,  is  himself  an  interested  person,  his  conduct  must  be 
watched  as  that  of  an  interested  person;  propriety  and 
delicacy  would  infer  that  he  should  not  conduct  the  trans- 
action; and  2,fortion  in  a  case  where  he  is  the  confidential 
attorney  of  the  deceased ;  and  where  the  benefit  conferred  is 
to  a  considerable  amount." 

'•The  presumption    and    onus  probandi  are   against   the 
instrument,    ♦    ♦   ♦   and  the  onus  of  proof  may  be  increased 
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by  circumstances  which  may  increase  the  presumption  ey^ 
so  much  as  to  be  conclusive  against  the  instrument." 

The  rule  in  Paske  v.  O/lal  was  modified  in  Barry  y,  Buihn^ 
1  Curteis,  Ecc.  Cas.  637,  where  Baron  Parke  said  that  it 
could  not  be  stated  as  a  rule  of  law  that  in  every  case  in 
which  the  party  preparing  the  will  derives  a  benefit  under  it, 
is  the  onus  probandt  shifted ;  that  in  general  the  burden  is 
discharged  by  proof  of  capacity  and  the  fact  of  execution, 
from  which  the  knowledge  of  and  assent  to  the  contents  of 
the  instrument  are  presumed;  that  all  that  can  be  said  is 
that  when  a  person,  whether  an  attorney  or  not,  prepares  a 
will  with  a  legacy  to  himself,  it  is  at  most  a  suspicious  cir- 
cumstance, of  more  or  less  weight  according  to  the  facts  of 
each  particular  case;  the  amount  of  the  legacy,  and  the  pro- 
portion it  bears  to  the  property  disposed  of,  and  numerous 
other  contingencies  demanding  care  and  circumspection  and 
calling  upon  the  court  not  to  grant  probate  without  full  and 
entire  satisfaction  that  the  instrument  expresses  the  real 
intentions  of  the  deceased.  See  Durhng  v.  Lovelandy  2  Cur- 
teis, 225,  which  approves  the  doctrine  of  Barry  v.  Builin, 
but  in  which  case  a  will  prepared  by  a  solicitor,  who  was 
appointed  executor  and  residuary  legatee,  was  pronounced 
against.  Williams  on  Executors,  167,  adopts  this  as  the 
law  in  such  cases.  In  Fulton  v.  Andrew^  7  Eng.  &  Irish 
App.  Cas.  448,  Barry  v.  Butlin  and  other  cases  were 
reviewed,  and  it  was  held  that  no  finding  of  fact  cotdd  be 
predicated  as  to  the  testator's  reading  the  will  upon  the 
testimony  of  those  alone  who  got  up  the  will  and  were 
largely  benefited  by  it. 

In  Tyrrell  Y.Patnion,  L.  R.,Pro.  Div.  151,  decided  in  1894, 
the  testatrix  had  made  two  wills  in  favor  of  Painton,  but 
became  dissatisfied  with  him,  and  afterwards  made  another 
in  favor  of  Tyrrell;  a  few  days  later  Painton's  son  brought 
her  a  will  prepared  by  himself  again  giving  her  estate  to  his 
father,  which  instrument  the  testatrix  signed,  the  draftsman 
and  a  young  friend  of  his  attesting  it.    These  two  witnesses 
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testified  that  the  testatrix  thoroughly  understood  and 
approved  of  the  will  when  she  signed  it.  The  witness 
Painton  testified  further  that  the  testatrix,  who  was  ill  and 
confined  to  her  room,  sent  for  him,  expressed  regret  that  she 
had  willed  her  estate  away  fi-om  his  father ;  that  she  wished 
to  make  a  new  will  like  her  first  ones ;  that  she  dictated  a 
will  and  he  wrote  it  down  in  pencil  and  afterwards  wrote  it 
out  in  ink.  On  the  contrary  there  was  evidence  that  the 
testatrix,  after  the  alleged  execution  of  the  last  will, 
expressed  dislike  to  John  Painton  and  complained  because 
his  son  had  brought  a  strange  young  man  to  her  room. 
The  probate  court  held  that  the  burden  was  upon  Tyrrell  to 
show  that  the  last  will  was  induced  by  fraud.  On  appeal 
the  three  Lords  Justices  held  this  was  error ;  that  the  last 
will  was  executed  under  such  suspicious  circumstances  that 
Painton  should  have  been  required  to  establish  affirmatively 
to  the  satisfaction  of  the  court  that  the  testatrix  knew 
what  she  was  doing  when  she  executed  the  last  will. 

In  Hughes  v.  Meredith^  24  Ga.  325,  it  was  held  that  where 
the  person  who  writes  the  will  takes  a  large  interest  under 
it,  and  he  a  stranger  to  the  blood  of  the  testator,  the 
presumption  of  law  is,  that  the  testator,  although  signing 
the  will,  does  not  know  its  contents ;  the  onus  then  is  upon 
him  who  propounds  the  will  to  rebut  and  overcome  this 
presumption,  by  showing  that  the  testator  does  know  the 
contents  of  the  will.  In  the  note  to  that  case,  in  71  Am. 
Dec.  127,  it  is  said :  "One  who  writes  a  will  for  another  is 
not  thereby  incapacitated  from  taking  a  benefit  under  it,  as 
was  the  case  under  the  Roman  law;  ♦  *  *  but  if  the 
benefit  is  considerable,  and  more  especially  if  the  beneficiary 
is  a  stranger  to  the  testator's  blood,  the  will  is  to  be  viewed 
with  strong  suspicion  and  jealousy,  and  clear  proof  that 
the  testator  knew  its  contents,  and  that  it  was  in  accord- 
ance with  his  intentions,  is  required  to  sustain  it,  mere 
proof  of  testamentary  capacity,  and  of  due  and  formal 
execution  of  the  will  being  insufficient,"  and  numerous 
authorities  are  cited  in  support  of  this  statement  of  the  law. 
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In  Moore  v.  Spier ^  80  Ala.  129,  confidential  relations  existed 
between  the  principal  devisee  and  the  testatrix;  he  was 
related  to  her  and  was  her  trusted  agent,  having  the  general 
management  of  her  property  and  business ;  he  had  by  kind- 
ness acquired  great  influence  over  her,  though  it  did  not 
appear  that  this  influence  was  illegitimate,  or  that  it  had 
been  unduly,  nor  at  all  in  fact,  exercised  in  securing  the  large 
testamentary  provision  which  she  made  for  him ;  yet  it  was 
held  that  the  burden  of  proof  was  cast  upon  the  devisee  to 
show  that  the  will  was  not  superinduced  by  fraud  or  undue 
influence,  but  was  the  result  of  fi-ee  volition  on  the  part  of 
the  testatrix.  The  soundness  of  this  doctrine  was  ques- 
tioned by  that  court  in  later  cases,  where  it  was  held  that 
confidential  relations  alone,  unless  coupled  with  some  act 
done  in  the  premises,  did  not  shift  the  burden  of  proof  upon 
the  proponent;  but  that  confidential  relations  together 
with  some  act,  '*as  that  the  proponent  initiated  the  prepar- 
ation of  the  instrument,  or  wrote  it  himself,  or  gave 
directions  as  to  its  contents  to  the  draftsman,  or  selected 
the  witnesses  to  be  present  at  its  execution,  and  the  like,'* 
will  suffice  to  cast  the  burden  of  proving  that  the  testator 
was  not  unduly  influenced.  Lyons  v.  Campbell^  88  Ala.  469; 
'Bancroft  v.  Otts,  91  Ala.  279. 

In  Eastts  v.  Montgomery,  95  Ala.  486:  36  Am.  St.  R.  227, 
the  proponent  of  the  will  was  the  son  of  the  testatrix, 
executor  of  the  will  and  one  of  the  chief  beneficiaries ;  he 
had  been  the  testatrix's  general  business  agent,  and  was 
active,  not  from  personal  motives,  but  at  her  request,  in 
assisting  her  about  the  execution  of  the  instrument;  held, 
that  these  facts  did  not,  combined  with  confidential  rela- 
tions, shift  the  burden  of  proof  as  to  undue  influence  upon 
him. 

In  a  later  Alabama  case  it  was  held  that  where  there  is 
evidence  that  confidential  relations  existed  between  the 
testator  and  the  proponents,  who  were  the  sole  beneficiaries 
under  the  will,  and  that  the  latter  were  active  in  and  about 
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the  making  of  the  will,  the  burden  is  shifted  upon  them  to 
rebut  the  presumption  of  undue  influence.  Higgtnbotham  v. 
Higgtnbotham^  17  So.  R.  516. 

The  following  was  held  in  Maddox  v.  MaddoXy  114  Mo. 
35:  **When  a  confidential  relation  is  shown  to  exist 
between  a  testator  and  the  recipient  of  his  bounty,  his 
influence  is  presumed  to  have  induced  the  bequest,  and  the 
burden  of  proof  is  cast  upon  the  beneficiary  to  explain  the 
transaction  and  establish  that  it  is  reasonable." 

In  Post  V.  Masofiy  91  N.  Y.  539,  the  testator  had  full  testa- 
mentary capacity,  the  will  was  drawn  by  an  attorney  who 
had  for  a  long  time  been  his  counsel,  and  the  will  contained 
a  legacy  to  him;  held  that  this  fact  alone  did  not  raise  a 
presumption  of  undue  influence. 

Andrews,  J.,  in  matter  of  Smithes  Willy  95  N.  Y.  517, 
clearly  applies  the  law  to  a  given  case  as  follows:  ** Undue 
influence,  which  is  a  species  of  fraud,  when  relied  upon  to 
annul  a  transaction  inter  partes ^  or  a  testamentary  dispo- 
sition, must  be  proved,  and  cannot  be  presumed.  But  the 
relation  in  which  the  parties  to  a  transaction  stand  to  each 
other,  is  often  a  material  circumstance  and  may  of  itself  in 
some  cases  be  sufficient  to  raise  a  presumption  of  its  exist- 
ence. Transactions  between  guardian  and  ward,  attorney 
and  client,  trustee  and  cestui  que  trusty  or  persons  one  of 
whom  is  dependent  upon  and  subject  to  the  control  of  the 
other,  are  illustrations  of  this  doctrine.  Dealings  between 
parties  thus  situated,  resulting  in  a  benefit  conferred  upon, 
or  an  advantage  gained  by  the  one  holding  the  dominating 
situation,  naturally  excite  suspicion,  and  when  the  situation 
is  shown,  then  there  is  cast  upon  the  party  claiming  the 
benefit  or  advantage,  the  burden  of  relieving  himself  from 
the  suspicion  thus  engendered  and  of  showing  either  by 
direct  proof  or  by  circumstances  that  the  transaction  was 
free  from  fraud  or  undue  influence,  and  that  the  other  party 
acted  without  restraint  and  under  no  coercion,  or  any 
pressure  direct  or  indirect,  of  the  party  benefited.     This 
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rule  does  not  proceed  upon  a  presumption  of  the  invalidity 
of  the  particulaj:  transaction,  without  proof.  The  proof  is 
made,  in  the  first  instance,  when  the  relation  and  the 
personal  intervention  of  the  party  claiming  the  benefit,  is 
shown.  The  law  is  not  so  impracticable  as  to  refuse  to  take 
notice  of  the  influence  of  greed  and  selfishness  upon  human 
conduct,  and  in  the  case  supposed  it  wisely  interposes  by 
adjusting  the  quality  and  measure  of  proof  to  the  circum- 
stances, to  protect  the  weaker  party  and,  as  far  as  may  be, 
to  make  it  certain  that  trust  and  confidence  have  not  been 
perverted  or  abused.*' 

The  court  proceeds  to  say  that  this  rule  seems  to  be 
confined  to  cases  of  contracts  or  gifts  inter  vtvos^  and  does 
not  apply  in  all  its  strictness,  at  least,  to  gifts  by  will,  and, 
applying  the  rule»to  the  case  in  hand,  says :  **The  mere  fact, 
therefore,  that  the  proponent  was  the  attorney  of  the 
testatrix  did  not  according  to  the  authorities  cited,  create  a 
presumption  against  the  validity  of  the  legacy  given  by  her 
will.  But  taking  all  the  circumstances  together — ^the 
fiduciary  relation,  the  change  of  testamentary  intention, 
the  age,  and  mental  and  physical  condition  of  the  decedent, 
the  fact  that  the  proponent  was  the  draftsman  and  principal 
beneficiary  under  the  will  and  took  an  active  part  in  procur- 
ing its  execution,  and  that  the  testatrix  acted  without 
independent  advice — a  case  was  made  which  required  expla- 
nation, and  which  imposed  upon  the  proponent  the  burden 
of  satisfying  the  court  that  the  will  was  the  fi-ee,  untram- 
meled  and  intelligent  expression  of  the  wishes  and  intention 
of  the  testatrix." 

In  Carroll  v.  Hause,  48  N.  J.  Eq.  269 :  27  Am.  St.  R.  469, 
the  court  said:  * 'Against  a  beneficiary  thus  having  a  testator 
under  his  control,  with  power  to  make  his  will  the  will  of 
the  testator,  especially  in  a  case  where  the  testator  has 
made  an  unnatural  and  unjust  disposition  of  his  property, 
the  law  wisely  presumes  undue  influence,  and  puts  upon  the 
beneficiary  the  burden  of  showing  affirmatively  that  when 
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the  testator  made  his  will  he  did  not  exercise  his  power  over 
the  testator  to  his  own  advantage,  and  to  the  disadvantage 
of  others  having  an  equal  or  superior  claim  upon  the  bounty 
of  the  testator.    See  Dale  v.  Dale,  38  N.  J.  Eq.  274,  276." 

In  Richmond's  Appeal,  59  Conn.  226,  this  rule  is  stated  by 
the  court :  "When  the  person  who  drafts  a  will,  or  partici- 
jpates  in  procuring  its  provisions  from  the  testator,  also 
occupies  a  relation  of  special  confidence  toward  him,  and 
would  not  be  a  beneficiary  in  the  absence  of  the  will,  and  is 
specially  benefited  by  its  terms,  the  presumption  of  undue 
influence  arises,  and  the  burden  of  proof  is  on  him  to  show 
that  the  will  was  executed  freely  and  without  his  influence. 
In  such  case,  direct  and  positive  proof  that  the  beneficiary 
took  part  in  procuring  from  the  testator  the  terms  and 
provisions  of  the  will  is  not  required  to  raise  such  presump- 
tion ;  it  may  be  inferred  from  surrounding  circumstances." 

In  1  Red.  on  Wills  516,  the  law  is  thus  stated :  "Gross 
inequality  in  the  dispositions  of  the  instrument,  where  no 
reason  for  it  is  suggested,  either  in  the  will  or  otherwise, 
may  change  the  burden,  and  require  explanation  on  the  part 
of  those  who  support  the  will  to  induce  the  belief  that  it 
was  the  free  and  deliberate  offispring  of  a  rational,  self- 
poised,  and  clearly  disposing  mind."  See  Schouler  on  Wills, 
§246. 

Woemer  on  Administrators  says  that  a  presumption 
arises  against  the  will  when  the  person  who  drew  the 
instrument  or  conducted  its  execution  is  himself  benefited 
by  its  provisions ;  very  clear  proof  of  volition  and  capacity, 
as  well  as  of  knowledge  by  the  testator  of  the  contents,  is 
necessary  in  such  case  to  the  validity  of  the  instrument. 
But  if  the  beneficiary  writing  the  will  is  a  near  relative,  who 
would  take  a  considerable  share  of  the  estate  if  there  were 
no  will,  the  presumption  which  might  arise  against  a 
stranger  is  not  applicable  to  him. 

In  Wisconsin,  Minnesota  and  Massachusetts,  the  general 
rule  is  stated  that  undue  influence  in  the  execution  of  a  will 
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is  not  presumed ;  that  the  proponent  ordinarily  is  not  called 
upon  to  show  affirmatively  that  there  was  no  undue 
influence  used  to  procure  the  making  of  the  will ;  that  undue 
influence  is  a  defense,  and  the  evidence  of  it  must  regularly 
come  from  the  contestant.  McMaster  v.  Scnven,  85  Wis. 
162:  39  Arn.  St.  R.  828;  In  re  Hess's  JVtll,  48  Minn.  504: 
31  Am.  St.  R.  665;  Baldwin  v.  Parker,  99  Mass.  79.  In  the 
latter  case,  Hoar^  J.,  said:  "But  where  the  issue  of  undue 
influence  is  a  separate  and  distinct  issue,  involving  proof 
that  the  testator,  though  of  sound  mind  and  intending  that 
the  instrument,  which  he  executes  with  all  the  legal  formali- 
ties, shall  take  efiect  as  his  will,  was  induced  to  execute  it 
by  the  controlling  power  of  another,  we  think  the  weight 
of  authority  and  the  best  reason  are  in  favor  of  imposing 
upon  the  party  who  alleges  the  undue  influence  the  burden 
of  proving  it.  And  we  are  inclined  to  think  that  this  has 
been  the  general  practice  in  this  commonwealth ;"  and  cites 
Tyler  v.  Gardiner^  35  N.  Y.  559 ;  but  in  that  case  the  court 
held  that,  in  the  circumstances,  the  burden  was  cast  upon 
the  proponent,  though  as  a  general  rule  the  burden  was 
upon  the  contestants. 

This  subject  is  elaborately  discussed  in  the  notes  to  the 
In  re  Messrs  Wtll^  31  Am.  St.  R.  665,  and  these  general  roles 
are  stated  as  deduced  from  many  cases  cited : 

"He  who  contests  the  admission  to  probate  of  a  will,  or 
seeks  to  set  aside  such  probate  after  it  has  been  granted,  on 
the  ground  that  the  will  was  procured  by  tmdue  influence, 
must  assume  the  burden  of  proof,  and  establish  to  the 
satisfaction  of  the  court  or  jury  the  existence  of  such 
influence,  and  that  the  will  is  one  of  its  fruits:"  »  *  • 
''And  when  the  testator  is  shown  to  have  been  of  sound 
mind,  no  presumption  of  the  exercise  of  undue  influence orer 
him  can  be  indulged,  even  though  the  will  is,  in  the  opinion 
of  the  court  or  jury,  unreasonable  and  unjust,  and  such  as 
ought  not  to  have  been  made.  At  least,  such  is  the  rule 
supported  by  a  majority  of  the  cases  upon  this  subject. 
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The  evidence  may,  however,  show  certain  relations  between 
the  testator  and  the  beneficiaries,  well  calculated  to  give 
them  an  undue  influence  over  him,  or  that  his  condition  of 
mind  or  body  was  such  as  to  make  it  probable  that  he  was 
not  able  to  resist  the  influence  of  others,  or  that  the  pro- 
visions of  the  will  are  unnatural  and  unreasonable,  and 
contrary  alike  to  his  duty  and  his  previously  expressed 
intentions,  and  this  evidence,  without  any  other,  may  often 
create  a  presumption  of  undue  influence,  and  cast  upon  the 
proponent  of  the  will  the  burden  of  removing  such  pre- 
sumption." ♦  ♦  ♦  «<As  to  the  relations  of  the  testator 
and  a  beneficiary  of  his  will,  it  is  sufiicient  to  i%mark  that 
the  existence  of  undue  influence  may  be  presumed  from  them, 
— 1.  When  those  relations  were  of  such  special  trust  and 
confidence  as  of  themselves  to  warrant  the  presumption 
that  they  have  an  undue  influence  over  him ;  and,  2.  When 
they  were  such  as  to  place  him  in  the  power  of  the  bene- 
ficiaries or  their  emissaries  at  a  time  when  he  was  too  weak, 
mentally  or  physically,  to  resist."  Among  the  relations 
mentioned  are  those  of  guardian  and  ward,  attorney  and 
client,  spiritual  advisers  and  persons  looking  to  them  for 
advice — ^in  fact,  all  relations  of  trust  and  confidence  in  which 
the  temptation  and  opportunity  for  abuse  would  be  too 
great  if  the  beneficiary  were  not  required  to  make  affirma- 
tive proof  that  he  did  not  betray  the  confidence  placed  in 
him ;  and  the  editor  adds  that,  ^^whenever  the  reason  of  the 
rule  exists,  the  presence  and  applicability  of  the  rule  itself 
may  generally  be  affirmed,"  and  cites  numerous  cases  in 
support  of  these  general  propositions. 

It  was  held  in  Denny  v.  Pinney^  60  Yt.  524,  that  when  the 
due  execution  of  the  will,  and  testamentary  capacity  of  the 
testatrix,  were  proved,  the  law  presumed  she  intended  that 
the  legal  results  of  her  act  should  follow;  hence,  on  the 
issue  in  regard  to  undue  influence  the  contestants  went 
forward.  This  is  a  statement  of  the  general  rule  of  evidence 
in  the  probate  of  wills. 

^4 
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V.  S.  2346,  provides  that  every  person  ot  age  and  sound 
mind  may  devise,  bequeath  and  dispose  of  his  estate,  real 
£^nd  personal,  and  section  2349  prescribes  the  formalities  with 
which  a  will  must  be  executed.  As  a  general  rule  the  propo- 
nent of  a  will  has  complied  with  the  statute  when  he  has 
shown  that  the  instrument  was  duly  executed  and  that  the 
testator  was  of  testamentary  capacity.  This  the  contest- 
ants do  not  controvert,  but  they  contend  that  the  present 
case  falls  within  another  rule  by  reason  of  the  facts  proved. 

It  must  be  borne  in  mind  that  in  all  cases  the  burden  is 
upon  the  proponent  to  show  that  the  instrument  is  the  last 
will  and  testament  of  the  testator.  Wilhams^  Exr.  v. 
Robinson,  42  Vt.  658 ;  Roberts,  Admr.  v.  Welch,  46  Vt.  164. 
In  general  the  law  presumes  this  vital  fact  from  the  proven 
facts,  that  the  instrument  was  executed  by  the  testator 
with  the  formalities  required  by  law,  and  that  he  was  of 
testamentary  capacity,  so  that  affirmative  proof  that  the 
will  was  not  procured  by  the  undue  influence  of  others  is 
not  required.  But  where  the  relations  between  the  testator 
and  the  proponent  were  confidential,  and  the  proponent 
drew  the  will,  taking  the  entire  estate  or  a  large  bequest 
and  would  have  taken  nothing  as  heir,  while  near,  needy 
and  deserving  relatives  take  nothing,  then  the  law  not  only 
regards  the  transaction  with  suspicion,  but  the  burden 
should  be  cast  upon  the  proponent  to  show  that  he  did  not, 
nor  did  any  one  in  his  behalf,  unduly  influence  the  testator, 
and  that  the  instrument  propounded  is  the  testator's  will 
and  not  the  will  of  another  person.  It  is  of  course  equally 
fatal  to  the  validity  of  a  will  whether  the  undue  influence 
was  exerted  by  the  proponent  or  by  another  person. 

It  is  true  that  in  many  of  the  cases,  but  not  in  all,  the 
fact  of  confidential  relations  is  an  element.  Other  circum- 
stances may  cast  so  much  suspicion  upon  the  transaction  as 
to  require  affirmative  proof  by  the  proponent.  In  this  case 
the  testator  omitted  firom  the  provisions  of  his  will  all  the 
persons  who  were  the  natural  objects  of  his  bounty— some 
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of  whom  were  objects  of  his  a£fection — ^and  gave  his  estate 
to  one  who  was  not  an  heir-at-law  and  was  the  draftsman 
of  the  will.  The  evidence  in  the  case  discloses  no  reason 
that  operated  upon  his  mind  to  induce  the  devise  of  the 
whole  estate  to  th^  proponent.  It  does  not  appear  that  he 
had  greater  affection  for  him  than  for  some  of  his  nearer 
relatives  whose  circumstances  commended  them  to  his 
testamentary  remembrance;  nor  does  it  appear  that  Charles 
had  manifested  superior  financial  ability,  which  sometimes 
operates  upon  the  minds  of  careful  men  when  about  to 
make  their  wills.  The  will  was  therefore  unnatural,  and 
especially  so  in  that,  while  Ira  assisted  his  brother  while  he 
lived,  his  will  made  no  provision  for  him  in  his  misfortunes 
and  poverty  after  Ira's  death.  The  attesting  witnesses 
could  not  testify  that  the  testator  knew  the  contents  of  the 
will ;  there  was  evidence  tending  to  show  that  after  its 
execution  he  was  not  aware  of  its  contents.  This  was 
competent.  Shatter  v.  Bumstead,  99  Mass.  112.  Truman 
was  interested  to  have  his  son  secure  this  property,  and  was 
instrumental  about  the  execution  of  the  will.  The  history 
of  his  subsequent  relations  with  Ira  until  the  latter's  death, 
tends  to  show  that  he  had  influence  with  him.  During  the 
testator's  last  sickness,  while  he  was  under  the  exclusive 
control  of  Charles  and  his  father,  without  the  knowledge  of 
any  other  relative,  he  made  over  to  Charles  more  than  half 
of  his  estate.  While  these  circumstances  may  be  fully 
explainable,  they  are  suspicious,  and  the  burden  is  justly 
cast  upon  the  proponent  to  show  afiirmatively  that  the 
testator  was  a  perfectly  free  agent  and  knew  the  contents  of 
the  instrument  he  executed. 

Judgment  reversed  and  cause  remanded. 
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E.  G.  and  S.  C.  Greene  vs.  McDonald,  Burton  and  Sowles. 

January  Term,  1897. 
Present:    Ross,  C.  J.,  Taft,  Rowell,  Tyler  and  Munson,  JJ. 

Mechanics  Lien-^ubrogoHon, 

A  mechanic's  lien  can  exist  only  when  the  work  was  done  under  a  contract 
with  on<  who  owned  some  interest,  legal  or  equitable,  in  the  property, 
and  attaches  only  to  such  interest.  If  the  contract  is  made  with  an 
agent  the  right  to  a  lien  depends  upon  the  scope  of  the  agency. 

In  the  case  at  bar  there  could  be  no  lien  as  against  the  interest  of  the 
defendants  Burton  and  Sowles,  because  McDonald,  althouj^h  their 
general  agent  to  carry  on  a  manufacturing  business  in  the  building,  had 
no  special  authority  to  charge  their  interest,  and  derived  none  from  the 
fact  that  they  knew  such  repairs  would  be  required  to  fit  the  building  for 
the  purposes  of  the  business  and  would  enure  to  their  benefit. 

But  the  defendants  Burton  and  Sowles  having  agreed  with  McDonald 
to  pay  his  debt  for  such  repairs,  and  taken  a  chattel  mortgage  as  security 
therefor,  the  orators  may  be  entitled  to  relief  by  availing  themselves 
of  McDonald's  right  under  this  arrangement,  and  the  cause  is  remanded 
that  amendments  may  be  made  to  that  end. 

Bill  in  Chancery  to  foreclose  a  mechanic's  lien  or  have 
the  orators'  claim  declared  a  charge.  Heard  upon  the 
pleadings  and  a  master's  report  at  the  September  Term, 
1896,  Franklin  County.  A  pro-forma  decree  was  entered 
dismissing  the  bill.    The  orators  appealed. 

Wilson  &  Hall  for  the  orators. 

Famngion  &  Post  for  Burton's  estate. 

E,  O.  Sowles y  pro  se. 

MuNSON,  J.  In  January,  1881,  certain  sums  were 
subscribed  by  different  persons  for  the  purpose  of 
purchasing  the  Tremont  House  premises,  and  giving 
suitable  title  thereto  to  James  McDonald,  Jr.,  doing  business 
under  the  name  of  The  Glens  Falls  Shirt  Company ;  which 
subscriptions  were  upon  condition  that  Oscar  A.  Burton,  £. 
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A.  SowleSy  and  bis  wife  Margaret  B.  Sowles,  shotild  conyej 
the  property  to  George  W.  Foster,  trustee  for  said 
McDonald,  pending  the  fulfillment  of  certain  conditions 
imposed  upon  the  said  McDonald  and  recited  in  the 
subscription  agreement;  such  agreement  also  providing 
that  in  case  of  default  by  said  McDonald  certain  shares  of 
the  property  should  be  conveyed  by  the  trustee  to  Burton 
and  Sowles,  and  the  remainder  to  the  subscribers  thereto. 

On  the  fifth  day  of  February,  1881,  and  in  pursuance  of 
such  subscription  agreement,  the  premises  were  conveyed  to 
George  W.  Foster  in  trust,  to  permit  said  McDonald,  doing 
business  under  the  name  of  the  Glens  Falls  Shirt  Company 
and  his  assigns,  to  occupy  and  use  the  same  in  the 
manufacture  of  shirts  for  five  years,  and  at  the  expiration 
of  that  period  to  convey  the  same,  discharged  of  said  trust, 
to  said  McDonald,  his  heirs  or  assigns,  provided  the  said 
McDonald  had  during  said  period  fulfilled  the  requirements 
therein  specified. 

On  the  same  day  an  agreement,  executed  as  of  January 
12,  was  entered  into  between  Burton,  Sowles  and  Poster  of 
the  one  part,  and  McDonald  of  the  other  part,  by  which  the 
parties  of  the  first  part  agreed  to  advance  to  McDonald 
from  time  to  time,  as  it  might  be  needed,  a  line  of  loans  to 
be  used  in  and  about  the  repairs  and  alterations  of  the 
building,  and  the  purchase  and  putting  in  of  machinery,  and 
in  carrying  on  the  manufacture  and  sale  of  shirts ;  said 
McDonald  therein  binding  himself  in  substance  as  set  forth 
in  the  proviso  of  the  trust  deed. 

Afterwards,  by  an  agreement  executed  June  30,  1881,  and 
antedated  February  15,  1881,  Burton  and  Sowles  agreed  to 
stock  the  factory,  and  McDonald  to  superintend  the 
business,  drawing  out  not  exceeding  $100  a  month,  the 
balance  remaining  after  paying  expenses  and  liquidating  an 
indebtedness  to  Burton  and  Sowles,  to  be  paid  to  Gertrude 
E.  McDonald  at  the  end  of  five  years ;  in  which  agreement  it 
was  further  stipulated  that  the  party  of  the  first  part  might 
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put  in  a  clerk  or  cashier  to  be  paid  out  of  the  business,  who 
should  keep  the  books  and  disburse  moneys,  and  keep  an 
oversight  of  the  business  on  behalf  of  such  party.  The 
obligation  of  Burton  and  Sowles  is  set  forth  in  the  language 
of  the  agreement  in  the  statement  of  the  case. 

On  said  June  30, 1881,  McDonald  executed  to  Burton  and 
Sowles  a  mortgage  of  certain  personal  property ,  conditioned 
for  the  payment  of  $3,412.30,  advanced  to  said  McDonald 
by  the  grantees,  and  ''the  further  sum  of  not  exceeding 
$6,587.70,  which  the  said  Sowles  and  Burton  have  obligated 
themselves  to  pay  or  assumed  for  said  McDonald,  or  shall 
hereafter  pay  or  assume  for  said  McDonald,  .  .  necessary 
expenses  in  the  fulfillment  of  such  occupations."  The  deed 
contains  no  recital  explanatory  of  the  last  preceding  clause. 
The  master  finds  that  the  $699.65  claimed  by  the  orators 
"was  included  in  and  was  a  part  of  the  $6,587.70,"  above 
mentioned.  It  appears  by  a  further  finding  that  $252.97  of 
the  amount  claimed  by  the  orators  was  for  labor  and 
material  furnished  after  June  30, 1881. 

The  defendant  McDonald  took  possession  of  the  real 
estate  on  or  about  February  15,  1881,  and  on  the  17th  of 
that  month  began  to  purchase  material  and  obtain  work 
from  the  orators  for  the  purpose  of  making  certain  repairs 
and  alterations  on  the  building  which  were  necessary  to  fit 
it  for  the  manufacture  of  shirts,  and  continued  to  obtain 
labor  and  material  from  them  for  that  purpose  until  August 
19,  1881.  At  the  time  of  the  making  of  the  contracts  and 
the  execution  of  the  trust  deed  above  set  forth,  the  defend- 
ants Burton  and  Sowles  knew  that  certain  alterations  and 
repairs  would  be  necessary  to  fit  the  building  for  the  work 
required  by  the  conditions  of  such  writings.  It  appears 
that  after  the  paper  of  February  5,  1881,  was  executed, 
Burton,  Sowles  and  Poster  provided  a  fund  of  $1000,  which 
was  mostly  paid  out  on  the  orders  of  McDonald ;  and  that 
after  June  30,  1881,  Burton  and  Sowles  carried  a  loan  of 
$15,000  on  account  of  money  used  in  the  shirt  factory 
business,  and  furnished  such  money  as  was  used  in  providing 
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material  and  supplies  for  the  business.  The  master  finds 
that  the  business  of  the  Glens  Palls  Shirt  Company,  so 
called,  from  February  15,  1881,  until  after  January  1,  1882, 
was  the  business  of  the  defendants  Burton  and  Sowles,  and 
under  their  management  and  control ;  and  that  McDonald 
superintended  the  business  in  their  behalf,  and  had  such 
contingent  interest  in  it  as  may  be  shown  by  the  agreement 
executed  June  30, 1881. 

On  the  20th  day  of  August,  1881,  the  orators  filed  a 
mechanic's  lien  on  this  property  against  Burton,  Sowles  and 
McDonald.  On  the  29th  of  September,  1881,  they  filed 
another  lien  on  the  property  against  McDonald  alone.  On 
the  14jth  of  November  1881  they  brought  suit  against 
Burton,  Sowles  and  McDonald  to  recover  the  sum  claimed 
in  the  lien  so  filed,  and  attached  said  real  estate  therein ;  in 
which  proceeding  a  non-suit  was  entered  as  to  Burton  and 
Sowles  and  a  judgment  taken  against  the  defendant 
McDonald,  a  certified  copy  of  which  was  duly  recorded  in 
the  town  clerk's  office.  This  proceeding  is  brought  to  fore- 
close these  mechanics'  liens,  or  to  have  the  amount  of  the 
orators'  claim  decreed  to  be  a  lien  upon  the  property. 

A  mechanic's  lien  can  be  had  only  when  the  work  was 
done  under  a  contract  with  one  who  owned  some  interest  in 
the  property,  and  the  lien  will  attach  only  to  the  interest  so 
owned.  See  Kenny  v.  Gage^  33  Yt.  302 ;  Iron  Co,  v  James^ 
51  Yt.  240.  The  interest  may  be  either  legal  or  equitable. 
If  the  interest  be  equitable,  the  rights  of  the  lienor  will  be 
subject  to  those  of  the  legal  owner.  When  the  owner  of  a 
vacant  lot  agrees  to  convey  it  at  a  future  date  and  to  loan 
the  vendee  money  to  erect  buildings  upon  it  in  the  meantime, 
those  who  furnish  labor  or  material  to  the  vendee  must  look 
to  his  interest  in  the  property  for  security,  and  cannot  reach 
the  vendor's  title  without  full  payment  of  the  purchase 
money.  61  Am.  Dec.  688,  note.  The  mechanic  cannot  hold 
any  greater  interest  in  the  property  than  his  employer  had 
at  the  time  the  work  was  done.  He  is  bound  at  his  peril  to 
know  what  that  interest  is.    45  Am.  Dec.  679,  note.    If  the 
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contract  is  made  with  an  agent,  the  right  to  a  lien  will 
depend  upon  the  scope  of  the  agency.  A  mere  general 
agency  will  not  enable  one  to  charge  the  land  of  his  princi- 
pal. A  general  authorization  to  take  care  of  the  property 
will  not  be  suflScient.  See  Baxter  v.  Hutchtngs^  49  111.  119. 
A  lessee  cannot  bind  the  demised  property  against  the 
lessor's  title  without  his  consent.  The  owner  is  not  bound 
by  the  mere  fact  that  the  repairs  are  for  the  permanent 
improvement  of  his  property,  nor  that  the  work  was  done 
under  his  supervision,  nor  that  he  paid  some  of  the  bills 
contracted  for  the  repairs,  nor  that  he  extended  the  lease 
and  advanced  money  on  condition  that  the  tenant  would 
make  certain  improvements,  nor  that  the  tenant  was 
required  by  a  covenant  in  the  lease  to  make  the  repairs,  61 
Am.  Dec.  698,  note. 

The  repairs  in  controversy  were  in  fact  ordered  by 
McDonald.  The  question  arises,  whether  they  were 
ordered  by  him  as  the  equitable  owner  of  the  realty,  or  as 
the  agent  of  Burton  and  Sowles,  owners  of  an  equitable 
interest  in  the  realty  contingent  upon  McDonald's  default. 
It  is  evident  from  the  authorities  before  cited  that  the 
master's  findings  that  the  business  of  The  Glens  Falls  Shirt 
Company  after  February  15,  1881,  was  the  business  of 
Burton  and  Sowles,  and  that  McDonald  was  their  superin- 
tendent, are  not  controlling.  There  is  no  finding  that 
McDonald  was  authorized  to  charge  the  interest  of  Burton 
and  Sowles  with  these  repairs,  and  it  cannot  be  considered 
that  he  had  such  an  authority  unless  it  legitimately  appears 
from  the  facts  reported.  Clearly,  it  cannot  be  deduced  from 
the  fact  that  Burton  and  Sowles  knew  that  such  repairs 
would  be  required  to  fit  the  building  for  the  manufacture  of 
shirts,  nor  from  the  fact  that  the  improvements  would  enure 
to  the  benefit  of  whatever  interest  they  might  have  in  the 
property.  We  see  no  ground  upon  which  equity  can  assist 
the  orators,  unless  it  be  found  in  the  chattel  mortgage  of 
June  30,  1881.  But  it  is  certain  that  a  previous  authoriza- 
tion or  subsequent  confirmation  of  McDonald's  authority 
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as  agent  to  charge  Burton  and  Sowles's  interest  in  the 
realty  with  these  repairs,  cannot  be  found  in  this  writing ; 
for  it  undertakes  to  secure  the  grantees  for  assuming  certain 
obligations  resting  upon  McDonald.  If  the  orators  can 
derive  any  benefit  from  it,  it  must  be  upon  the  ground  of 
general  equitable  relief,  and  not  assupportingthemecbanic's 
lien. 

The  mortgage  secured  $6,587.70  which  the  grantees  had 
assumed  or  might  thereafter  assume  for  McDonald.  The 
master  finds  that  the  orators'  claim  was  included  in  that 
amount.  A  part  of  the  claim  had  not  accrued  at  the  date 
of  the  mortgage,  but  under  this  finding  it  must  be  held  that 
the  arrangement  contemplated  the  payment  of  their  entire 
bill  when  ascertained.  So  the  finding  puts  the  orators' 
claim  upon  the  footing  of  the  claims  already  assumed.  It 
appears  then  that  Burton  and  Sowles  agreed  with  McDonald 
to  pay  his  debt  to  the  orators,  and  received  a  mortgage 
from  McDonald  securing  the  amount  to  be  paid.  In 
equity  the  orators  can  avail  themselves  of  the  rights 
accruing  to  McDonald  under  this  arrangement.  See  Wells 
V.  Tucker,  57  Vt.  223 ;  Davis  v.  Hulett,  58  Vt.  90 ;  Keyes  v. 
Allen,  65  Vt.  667.  The  report  shows  that  the  orators  are 
entitled  to  relief  in  the  line  indicated,  and  the  situation 
may  be  such  that  they  would  derive  some  benefit  from  a 
decree.  So  the  bill  will  not  be  dismissed,  but  will  be 
remanded  to  afiford  an  opportunity  for  such  amendments  as 
may  enable  the  orators  to  avail  themselves  of  the  case 
found. 

Decree  reversed,  and  cause  remanded  with  mandate 
that  the  orators  have  leave  to  so  amend  the  state- 
ments  and  prayer  of  the  bill  as  to  entitle  them,  to 
reluf  against  the  defendants.  Burton  and  Sowles, 
on  the  ground  of  obligations  resting  upon  them  as 
grantees  in  the  chattel  mortgage  set  forth  in  the 
master^ s  report.  Costs  of  amendment  to  be  deter- 
mined by  the  chancellor. 
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Andrew  J.  Morse  vs.  Edwin  Bruce's  Estate. 

January  Term,  1898. 

Present:    Rowbll,  Munson,  Start  and  Thompson,  JJ. 

Evidence— Presumption  that  One  Does  His  Duty—Tdx  Inventory  as 

Admission. 

The  question  being  whether  an  accountable  receipt  that  the  plaintiff  held 
against  the  intestate  was  paid,  as  the  defendant  claimed,  by  applying 
the  amount  of  it  on  a  promissory  note  that  the  intestate  held  against 
the  plaintiff,  it  was  not  error  to  exclude  evidence  of  computations 
supportive  of  the  daim,  the  witnesses  having  testified  folly  to  the  data 
upon  which  the  computations  were  based. 

If  the  intestate  had  owed  the  plaintiff,  as  the  latter  now  claims,  it  would 
have  been  the  plaintiff's  duty  to  include  the  debt  in  his  tax  inventory, 
and  the  presumption  is  that  he  would  have  performed  this  duty ;  hence 
his  omission  to  include  it  is  evidence  that  the  intestate  did  not  owe  him. 

It  made  no  difference  with  the  plaintiff's  duty  in  this  respect  that  he  owed 
the  defendant  upon  an  independent  claim  more  than  the  defendant  owed 
him  upon  the  one  in  question,  for  the  taxpayer  is  not  at  liberty  to  thus 
strike  balances. 

Assumpsit.  Trial  by  jury,  at  the  September  Term,  1896, 
Washington  County,  Taft^  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiflf.    The  defendant  excepted. 

In  1882,  Morse  executed  to  Bruce,  the  intestate,  a  note  for 
eight  hundred  dollars,  and  a  mortgage  upon  land  to  secure 
it.  In  1888,  Morse  and  Bruce  together  conveyed  some  of 
the  timber  upon  the  mortgaged  premises  for  a  consideration 
of  six  hundred  and  fifteen  dollars,  part  in  money  and  the 
rest  in  promissory  notes  payable  to  Bruce,  and  Bruce  signed 
and  delivered  to  Morse  a  writing  in  the  words,  "Received  of 
Andrew  J.  Morse  $615." 

The  eight  hundred  dollar  note  bore  the  following  indorse- 
ment :  "December  29,  1888,  Due  on  the  within  note  five 
hundred  and  twenty-four  dollars."  The  defendant  claimed 
that  this  amount  was  reached  by  applying  the  six  hundred 
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and  fifteen  dollars.  But  the  note,  when  produced  in  evidence 
by  the  plaintiff,  disclosed  three  prior  indorsements,  aggregat- 
ing over  five  hundred  and  fifty  dollars,  which  were  in  the 
plaintiff^s  hand,  and  which  the  defendant  claimed  had  been 
made  fraudulently  since  the  indorsement  of  the  amount 
found  due.  The  note  bore  a  subsequent  indorsement,  and 
then  a  memorandum  as  follows:  ''Due  on  note  $215.12. 
Paid  this  note  June  20, 1894."  The  defendant  claimed  that 
this  balance  was  paid  by  the  plaintiff  in  money,  while  the 
plaintiff  claimed  that  it  was  paid  by  applying  it  upon  the 
receipt,  no  part  of  which,  he  said,  had  ever  been  paid  before, 
and  the  receipt  was  so  indorsed.  This  action  was  upon  the 
receipt. 

Witnesses  for  the  defendant  testified  to  examining  and 
computing  the  note,  later  than  the  dates  of  the  disputed 
indorsements,  when  none  such  were  upon  the  note,  and 
stated  exactly  what  the  indorsements  then  were ;  but  they 
were  not  permitted  to  testify  to  the  results  of  their  compu- 
tations. 

J.  P.  Lamson  for  the  defendant. 

S.  C.  ^Iftwr/Z^  for  the  plaintiff. 

RowELL,  J.  The  question  being  whether  an  accountable 
receipt  that  the  plaintiff  held  against  the  intestate  was  paid, 
as  the  defendant  claimed,  by  applying  the  amount  of  it  on  a 
promissory  note  that  the  intestate  held  against  the  plaintiff, 
it  was  not  error  to  exclude  evidence  of  computations 
supportive  of  the  claim,  the  witnesses  having  testified  fully 
to  the  data  upon  which  the  computations  were  based.  This 
was  not  the  exclusion  of  relevant  facts,  but  only  of  arith- 
metical reckonings  that  the  jury  could  make  as  well  as  the 
witnesses. 

On  December  29,  1888,  which  was  less  than  two  months 
after  said  receipt  was  given,  the  plaintiff  and  the  intestate 
signed  a  statement  on  the  back  of  said  note  that  there  was 
due  thereon  the  sum  of  $524.    The  defendant  claimed  that 
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the  full  amount  of  said  receipt  was  then  applied,  though 
not  indorsed,  on  said  note,  which  reduced  it  to  that  sum. 
To  support  its  claim  of  payment,  the  defendant  oflFered  to 
show  that  the  plaintiff  never  included  said  receipt  in  his  tax 
inventory,  but  had  sworn  off  his  property.  It  was  error  to 
exclude  this.  If  the  receipt  was  not  paid,  it  was  the  statu- 
tory duty  of  the  plaintiff  to  include  it  in  his  inventory ;  and 
if  he  did  not,  it  was  evidence  against  him  tending  to  show 
payment,  for  the  presumption  is  that  he  would  have 
included  it  had  it  not  been  paid,  as  otherwise  he  would  have 
been  guilty  of  a  culpable  neglect  of  legal  duty.  Stevenson^. 
Gunning's  Estate,  64?  Vt.  601.  "The  presumption  that 
every  man  has  conformed  to  the  law  shall  stand  till  some- 
thing appears  to  shake  that  presumption."  Lord  Ellen- 
borough,  C.  J.,  in  The  King  M.  Hawkins,  10  East  211,  214. 
It  is  said  in  Hartwell  v.  Root,  19  Johns.  345,  that  when  one 
is  required  to  do  an  act,  the  omission  of  which  would  make 
him  guilty  of  a  culpable  neglect  of  duty,  it  ought  to  be 
intended  that  he  has  duly  performed  it,  unless  the  contrary 
appears.  Judge  Story  says  in  Bank  of  the  United  States  v. 
Dandndge,  12  Wheat.  64,  69,  that  the  presumption  is  that 
every  man,  in  his  private  and  official  character,  does  his 
duty,  until  the  contrary  is  proved,"  See  1  Phil.  Ev.,  5th 
Am.  Ed.,  *606, 

It  made  no  difference  with  the  plaintiff's  duty  that  he 
owed  the  intestate  all  the  time  more  than  was  due  to  him  on 
the  receipt,  as  claimed  by  his  counsel.  A  taxpayer  is  not  at 
liberty  to  strike  balances  between  independent  debts  and 
credits  and  include  those  balances  in  his  inventory  or  not  as 
he  finds  them  to  be  for  or  against  him.  Such  a  course  would 
be  contrary  to  the  requirement  of  the  statute,  and  incom- 
patible with  its  efficient  administration. 

Judgment  reversed  and  cause  remanded. 
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The  Town  of  Grand  Isle  vs.  M.  O.  Kjnney,  et  al. 

January  Term,  1898. 

Present :    Ross,  C.  J.,  Rowbll,  Tyler,  Munson  and  Thompson,  JJ. 

General  Issue  Waiver  of  Demurrer— Amendments  in  Referred  Cases-- 
V.  S,  308&— Contract  with  Selectmen— Pat ol  Evidence  to  Contradict 
Writing— Consideration— Estoppel—Cot poration. 

Pleading  and  going  to  trial  npon  the  general  issue  is  a  waiver  of  a 
demurrer  previously  filed. 

In  a  case  referred  by  consent  of  parties  the  declaration  may  be  amended  to 
adapt  it  to  the  facts  reported,  provided  the  cause  and  form  of  action 
remain  tmchanged. 

A  contract  with  selectmen  as  such  is  enforceable  in  the  name  of  the  town. 

The  defendants  contracted  in  writing  with  the  plaintiff  to  pay  one 
thousand  dollars,  or  such  part  thereof  as  might  be  required  to  complete 
a  public  bridge  in  excess  of  such  sums  as  might  be  thereafter  voted  by 
the  plaintiff  or  other  towns  in  the  county  or  donated  by  individuals, 
and  the  instrument  stated  that  it  was  given  to  enable  the  town  to 
contract  for  the  construction  of  the  bridge.  Heldy  that  the  defendants 
were  not  entitled  to  show  by  parol  that  the  bridge  was  to  be  built  by 
the  town  by  the  day's  work,  and  that  it  might  have  been  done  so  more 
cheaply;  for  this  would  contradict  the  writing;  nor  that  it  was  given 
solely  to  enable  the  town  to  procure  the  certificate  of  the  state  engineer, 
upon  the  strength  of  which  the  town  was  to  receive  aid  from  the  state ; 
for  this  would  be  to  show  that  the  contract  was  merely  a  sham  and  a 
deceit ;  nor  that  the  town  was  to  have  raised  money  by  subscription  or 
vote  and  thereby  save  the  defendants  harmless;  for  that  would  be 
equivalent  to  showing  that  the  contract  was  of  no  force. 

The  vote  of  the  plaintiff  to  pay  the  balance  due  on  a  judgment  against  it 
for  the  cost  of  building  the  bridge,  accompanied  by  a  vote  to  enforce  this 
contract,  cannot  be  construed  as  a  raising  of  money  by  the  town  to  take 
the  place  of  that  which  the  defendants,  by  that  contract,  had  agreed  to 
pay. 

The  writing  was  supposed  to  be  lost  and  secondary  evidence  of  its  terms 
was  admitted ;  but  later  it  was  produced,  and  the  referee  properly  held 
that  no  further  parol  evidence  was  admissible  in  that  behalf  upon  either 
side. 

The  plaintiff  was  not  bound  to  build  the  bridge  but  was  authorized  to  do 
so  by  a  special  act  which  tendered  the  aid  of  the  State  when  the  plaintiff 
should  have  raised  a  certain  sum  from  its  own  means  and  the  contribu- 
tions of  individuals.    Hence  it  cannot  be  maintained  that  there  was  no 
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consideration  for  the  defendants'  promise  on  the  ground  that  it  was  an 
•  undertaking  to  perform  a  public  dnty  of  the  plaintiff. 

Nor  can  it  be  maintained  that  the  defendants'  contract  was  against  public 
policy,  for  the  act  impUedlj  provided  for  indiTidnal  aid. 

Whether  the  defendants  had,  or  not,  any  special  interest  in  the  building  of 
the  bridge,  the  plaintiff  acted  and  incurred  burdens  in  reliance  upon  their 
promise,  and  this  fact  constitutes  a  consideration. 

The  defendants  having  by  their  promise  induced  the  plaintiff  to  proceed 
under  the  act  are  estopped  from  objecting  that  the  plaintiff  had  no 
authority  to  do  so. 

The  findings  of  a  referee  must  stand  if  there  is  any  evidence  to  support 

them.  \ 

By  an  act  of  the  legislature  certain  individuals,  their  associates,  etc.,  were 
constituted  a  corporation  and  authorized  to  organize  and  to  build  the 
bridge  in  question.  No  stock  had  been  subscribed  for  nor  any  organiza- 
tion formed  when  a  later  act,  referring  to  said  corporation  as  already 
''created  and  constituted"  by  the  former  act,  authorized  it  to  transfer, 
by  its  directors,  all  its  rights  and  franchises  to  the  plaintiff,  whose  select- 
men should  thereupon  be  the  directors.  Held^  that  the  corporators  under 
the  first  act  were  authorized,  without  subscribing  for  stock,  to  organize 
and  elect  directors,  and  through  those  directors  to  make  the  transfer. 

If  the  transaction  was  irregular  none  but  the  State  or  the  taxpayers  of  the 
plaintiff  could  complain,  and  both  have  ratified  it  by  their  conduct. 

Special  Assumpsit.  At  the  February  Term,  1896,  Grand 
Isle  County,  Starts  J.,  presiding,  the  cause  was  heard  upon 
demurrer  to  the  declaration,  and  the  demurrer  was  over- 
ruled and  exceptions  of  the  defendants  to  that  ruling  were 
ordered  to  lie.  At  the  August  Term,  1896,  a  new  declara« 
tion  was  filed.  At  the  August  Term,  1897,  "To/A  !•»  presid- 
ing, the  cause  was  heard  upon  the  report  of  a  referee,  the 
defendants'  exceptions  thereto  and  motion  to  recommit. 
The  motion  was  denied,  the  exceptions  overruled,  and 
judgment  rendered  for  the  plaintiff.    The  defendants  excepted. 

Wilson  &  HallecnA  H.  M.  Mott  for  the  defendants. 

W,  H.  Bltss  for  the  plaintiff. 

Ross,  C.  J.  (1)  By  pleading  the  general  issue,  after  their 
demurrer  was  overruled,  and  going  to  trial  upon  it,  the 
defendants  waived  their  demurrer.  Rea  v.  Harrington^  58  Vt . 
181.  Thereafter,  like  any  case  referred  by  consent  of  the 
parties,  the  declaration,  upon  the  coming  in  of  the  referee's 
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report,  was  amendable  to  any  extent,  to  adapt  it  to  the 
facts  found  and  reported,  provided  the  form  nor  cause  of 
action  was  not  thereby  changed.  Hence  we  have  not 
considered  the  sufficiency  of  the  original  counts  of  the 
declaration  to  withstand  the  challenge  of  the  demurrer. 

(2)  The  defendants  excepted  to  the  refusal  of  the  court 
to  recommit  the  report  to  the  referee,  to  have  him  receive 
and  consider  the  testimony  o&red  by  them  and  excluded  by 
him ;  and  also  filed  exceptions  to  the  referee's  report  because 
of  his  refusal  to  receive  their  offered  testimony,  and  duly 
excepted  to  the  overruling  of  these  exceptions  to  the  report 
by  the  court.  These  exceptions  raise  the  same  question, 
namely :  Was  the  oflFered  testimony  relevant  to  any  of  the 
issues  on  trial  ?  The  issues  on  trial  all  related  to  the  liability 
of  the  defendants  to  the  plaintiff  upon  the  following  written 
instrument,  signed  by  them  and  B.  B.  Hyde,  since  deceased : 

**Whereas,  the  town  of  Grand  Isle,  in  the  county  of  Grand 
Isle,  has  by  vote  and  otherwise  raised  the  sum  of  $19,000 
for  the  construction  of  a  bridge  between  Grand  Isle  and 
North  Hero,  under  and  by  virtue  of  an  act  of  the  legislature, 
and  that  the  sum  of  $1,000  more  is  required  in  order  to 
sfscure  the  certificate  of  Charles  Clark,  the  engineer 
appointed  by  the  governor  of  the  State,  that  a  sufficient 
amount  has  been  raised  to  complete  the  bridge  according  to 
his  plan  and  specifications,  and  thereby  enable  the  selectmen 
of  Grand  Isle  to  contract  for  the  construction  of  said  bridge* 

Therefore  we,  the  tmdersigned,  residents  of  Grand  Isle 
County,  while  feeling  assured  that  said  bridge  can  be 
constructed  for  $40,000  and  being  interested  in  the 
construction  of  said  bridge,  and  considering  the  same  would 
be  a  great  public  benefit  and  convenience,  hereby  agree  to 
pay  the  selectmen  of  the  town  of  Grand  Isle  said  sum  of 
$1,000,  or  such  part  of  said  sum  as  may  be  needed  to 
complete  the  said  $20,000,  after  the  expenditure  of  the  said 
$19,000,  and  such  sum  or  sums  as  may  be  hereafter  voted 
by  any  town  in  Grand  Isle  County,  or  subscribed,  or  donated 
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by   private    individuals,   or    corporations    for    the    same 
purpose.'* 

This  instrument  is  dated,  Grand  Isle,  Vt.,  Nov.  18, 1889. 
Among  the  signers  are  the  then  three  selectmen  of  the  town 
of  Grand  Isle,  and  the  three  persons  who  contracted  with 
the  town  through  the  selectmen  as  its  agents,  and  built  the 
bridge.  While,  in  terms,  the  signers  agree  to  pay  the 
selectmen  of  the  town,  meaning  such  persons  as  should  be 
selectmen  when  the  payment  should  be  required  to  be  made, 
it  was,  in  law,  a  contract  with  the  town  and  enforceable  in 
its  name.    V.  S.  3086 ;  Fairfax  v.  Soule  et  al.,  10  Vt.  154. 

It  is  to  be  observed  that  the  agreement  to  pay  is 
unconditional,  to  the  extent  of  $1,000.  This  sum  was 
subject  to  be  reduced  by  sums  thereafter  voted,  subscribed 
or  donated.  This  agreement  must  be  read  and  considered  in 
the  light  of  the  law  authorizing  the  town  to  build  the 
bridge.  By  the  act  of  the  legislature  passed  in  1888,  the 
State  had  appropriated  $20,000  towards  building  the 
bridge,  and  provided  that  none  of  it  should  be  used  until 
the  plaintiflF,  aided  by  other  towns  in  Grand  Isle  County  and 
by  contributions  of  individuals,  had  appropriated  an  equal 
amount  for  the  same  purpose,  and  had  obtained  the 
certificate  of  the  State  engineer  that  the  amounts  thus 
appropriated  would  be  sufficient  to  complete  the  bridge 
according  to  plans  and  specifications  prepared  by  him.  The 
engineer  was  also  to  direct  the  method  of  expending  the 
appropriations. 

The  testimony  offered  and  excluded  by  the  referee  against 
the  exception  of  the  defendants,  when  condensed,  amounts 
to  an  offer  to  show  that  they  were  not  to  pay  anything  on 
their  contract  in  any  event,  because  of  several  reasons:  (1) 
That  the  work  was  to  be  done  by  the  town  by  days-work, 
and  not  by  contract,  and  in  that  way  the  work  could  be 
done  more  cheaply,  and  the  bridge  would  cost  less  than 
$40,000.  But  the  contract  signed  says  it  is  given  to  enable 
the  town  "to  contract  for  the  construction  of  said  bridge.*' 
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(2)  That  it  was  given  solely  to  enable  the  town  to  get  the 
certificate  of  the  State  engineer.  This,  too,  is  a  contradiction 
of  the  plain  import  of  the  instrument.  In  short  it  is  no 
more  than  an  offer  to  show  that  the  instrument  was  a  sham, 
or  a  cunning  device  to  be  used  for  the  sole  purpose  of  deceiv- 
ing the  State  engineer.  (3)  That  the  town  was  to  raise 
enough  by  subscription,  or  by  vote  of  the  town,  so  that  the 
defendants  would  not  be  called  upon  to  pay  anything  under 
the  contract.  No  such  agreement  is  included,  nor  implied,  in 
the  instrument." 

These  are  the  substance  of  the  several  offers.  The  offers 
are  repeated,  some  of  them,  several  times,  and  clothed  in 
different  language.  They  all  either  contradict,  vary  or  add 
to  the  plain  import  of  the  instrument,  or  tend  to  show  that 
it  was  intended  for  a  sham,  or  device  to  cheat  the  State 
engineer.  The  defendants  offered  to  establish  these  offers  by 
the  declarations  of  the  selectmen  of  the  plaintiff,  made  to 
themselves  and  the  other  signers,  at  the  time  the  instrument 
was  executed.  It  may  well  be  doubted  if  the  selectmen  were 
agents  of  the  town  for  any  such  purpose.  Folsom  v. 
Underhill,  36  Vt.  580;  Underhill  v.  Washington,  46  Vt.767. 
If  so,  their  declarations  were  clearly  inadmissible  to 
contradict,  vary,  or  add  to  the  written  instrument  signed 
by  them,  or  to  show  that  it  was  a  sham  or  device  contrived 
to  deceive  and  cheat  the  State  engineer.  Morse  v.  Low,  44: 
Vt.  561 ;  SmM  v.  Burton,  59  Vt.  408 ;  Gillett  v.  Ballon,  29 
Vt.  296 ;  Wilbur  v.  Prior,  67  Vt.  508 ;  Conner  v.  Carpenter, 
28  Vt.  237;  Blodgett  v.  Momll,  20  Vt.  509.  The  last  two 
cases  are  to  the  point  that  the  law  does  not  allow  parties  to 
a  contract  to  show  that  it  was  gotten  up  as  a  sham,  or  to 
deceive  and  defraud.  None  of  the  offers  are  within  the  well 
established  exceptions  to  the  rule  that  parties  to  a  written 
agreement  cannot  contradict,  vary  or  enlarge  it ;  such  as  an 
independent  or  collateral  contemporaneous  agreement  not 
intended  to  be,  and  not  a  substantial  part  of  the  written 
agreement;  or  a  subsequent  agreement  operative  upon  the 

^5 
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ori/a^inal.  These  were  contemporaneous  with  the  written, 
and,  if  made,  inhered  in  and  were  an  essential  part  of  it, 
operating  to  make  the  written  agreement  of  no  validity. 

The  referee  properly  excluded  them,  as  held  by  the  trial 
court.  This  is  not  an  action  to  reform  the  written 
agreement,  and  the  rules  governing  the  admission  of 
testimony  in  such  action  have  no  applicability  to  this 
action. 

Nor  was  there  error  in  rejecting  this  offered  testimony  on 
the  ground  that  the  plaintiff  had  opened  the  door  for  its 
admission  by  the  testimony  of  D.  I.  Center.  The  written 
agreement  was  supposed  to  be  lost,  and  Center  was  used 
to  establish  that  it  was  signed  by  the  defendants,  and  its 
terms.  When  it  was  subsequently  found,  this  testimony 
became  immaterial.  The  plaintiff  could  make  no  use  of  it, 
for  the  written  contract  was  conclusive  as  to  who  had 
signed  it  and  its  terms.  Neither  could  the  defendants 
introduce  testimony  on  the  subject  of  whose  signatures  were 
affixed  to  it,  nor  of  the  terms  of  the  written  contract.  That 
subject  was  concluded  to  both  parties  by  the  production  of 
the  written  contract. 

(3)  The  defendants  excepted  to  the  judgment  rendered  on 
the  report,  because,  as  they  contend,  the  facts  found  do  not 
show  any  consideration  for  the  agreement  of  the  defendants 
to  pay  anything  towards  the  construction  of  the  bridge. 
They  make  this  contention  on  the  ground  that  it  was  the 
sole  duty  of  the  town  to  build  the  bridge,  and  that  the 
benefit  to  be  derived  therefrom  was  to  the  public,  in  general, 
and  did  not  in  any  respect  specially  enure  to  the  benefit  of 
the  defendants.  The  bridge  was  not  wholly  in  the  town  of 
Grand  Isle.  Under  the  statutes  casting  the  burden  of 
constructing  and  maintaining  necessary  highways  within 
its  borders  upon  the  plaintiff,  no  duty  was  cast  upon  it,  nor 
right  given  to  build  this  bridge.  The  bridge  was  to  be 
constructed  across  a  portion  of  Lake  Champlain,  and  a 
special  charter    firom    the    legislature    was    necessary  to 
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authorize  it.  By  an  act  of  the  legislature,  passed  in  1886, 
certain  individuals  named,  their  associates,  successors,  and 
assigns,  were  constituted  a  corporation,  and  authorized 
to  organize  and  build  the  bridge  in  the  time,  with  the  rights 
and  in  the  manner  therein  prescribed.  In  1888  the 
legislature  passed  another  act,  among  others,  authorizing 
the  plaintiff,  on  its  vote  to  accept  of  its  provisions,  to  take  a 
transfer  of  the  rights  and  franchises  conferred  by  the  act  of 
1886  upon  that  corporation,  tendered  a  contribution  from 
the  State  of  $20,000,  towards  constructing  the  bridge, 
provided  the  town  should  from  its  own  means,  and  by 
contributions  of  other  towns  in  the  county,  and  of 
tndtvtduals^  raise  a  like  stmi  for  that  purpose.  This  did  not 
cast  the  burden  on  the  plaintiff,  unaided,  to  construct  the 
bridge,  but  in  terms,  allowed  it  to  accept  the  burden,  and  to 
receive  contributions  thereto  from  individuals.  This  renders 
it  unlike,  in  principle,  any  of  the  cases  cited  by  the 
defendants  in  support  of  their  contention.  The  written 
contract  signed  by  the  defendants  declares  that  they  are 
**tnterested  in  the  construction  of  said  bridge."  This  prima 
facte  declares  such  an  interest  as  would  be  a  valid  consider- 
ation for  their  agreement,  the  same  as  in  a  promissory  note 
signed  by  the  maker,  the  words,  "for  value  received,  "/r^ww; 
facte  import  a  valid  consideration  for  his  promise  to  pay  it. 
But  it  is  not  necessary  that  a  special  benefit  should  be 
shown  to  have  accrued  to  the  defendants  from  the 
construction  of  the  bridge.  It  is  sufficient  if  the  plaintiff, 
in  reliance  upon  the  argreement  of  the  defendants,  has  taken 
upon  itself  burdens  which  it  would  not  otherwise  have 
taken.  One  of  the  declared  purposes,  embodied  into  the 
agreement  was  to  enable  the  plaintiff  to  show  the  State 
engineer  that  it  had  in  money,  voted  by  itself,  and  in 
contributions,  including  this  one,  $20,000  available  for 
building  the  bridge,  so  that  it  was  entitled  to  the 
appropriation  by  the  State.  The  agreement  was  made,  and 
delivered  to  the  selectmen  of  the  plaintiff  to  be  used,  and 
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was  by  them  used,  to  secure  the  certificate  of  the  State 
engineer.  This  was  followed  by  the  making  of  the  contract 
by  the  plaintiflF  for  the  construction  of  the  bridge,  as  was 
also  contemplated  by  the  agreement. 

The  plaintiff,  by  force  of  the  contract  thus  induced,  has 
been  compelled  to  pay  the  full  amount  of  $20,000  used  to 
obtain  the  certificate  of  the  State  engineer,  for  the 
construction  of  the  bridge.  All  this  was  done  with  the 
knowledge  and  without  the  objection  of  the  defendants. 
The  detriment  to  the  plaintiff  induced  by  the  agreement  of 
the  defendants  is  ample  consideration  for  their  agreement  to 
pay  the  sum  stipulated.  University  of  Vermont  v.  Buell^  2 
Vt.  48 ;  State  Treasurer  v.  Cross  &  Day,  9  Vt.  289 ;  Troy 
Academy  v.  Nelson,  24  Vt.  189 ;  Methodist  Episcopal  Society 
Y.  Lake,  51  Vt.  353 ;  24  Am.  and  Eng.  Ency.  of  Law,  (Title 
subscriptions)  326  to  334,  and  cases  cited  in  notes. 

What  has  been  said  on  this  point  answers  also  the 
defendants'  contention  that  their  agreement  with  the 
plaintiff  to  contribute  toward  the  construction  of  the 
bridge  was  'against  public  policy.  The  act  of  1888, 
impliedly,  if  not  in  expressed  terms,  declared  it  to  be  the 
policy  of  the  State  to  allow  individuals  to  aid  the  plaintiff 
by  subscriptions,  or  contributions,  in  the  construction  of 
the  bridge. 

(4)  The  defendants  further  contend  that  the  plaintiff  has 
no  capacity  to  enforce  this  agreement,  because  they  say 
that  the  corporation  created  by  the  act  of  1886  was  never 
legally  organized,  nor  its  franchises  legally  transferred  to 
the  plaintiff.  We  think,  clearly,  from  what  has  been  stated, 
and  from  the  fact  that  by  their  agreement  the  defendants 
induced  the  plaintiff  to  enter  upon  the  undertaking,  and  to 
build  the  bridge,  they  are  estopped  from  claiming  that  the 
plaintiff  had,  and  has,  no  authority  to  build  it.  The  law 
will  treat  both  parties  as  they  have  treated  each  other,  in 
respect  to  it,  and  compel  the  defendants  to  perform  their 
agreement,  which  induced  the  action  of  the  plaintiff  in  the 
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premises  to  its  detriment.  But  were  the  question  open 
to  the  defendants,  on  the  facts  found,  we  think,  the  plaintiff 
had  lawful  authority  to  construct  the  bridge. 

Some  questions  have  been  taken  to  the  findings  of  the 
referee  in  regard  to  the  organization  of  the  corporation,  and 
the  transfer  of  its  franchises  to  the  plaintiff,  because  against 
the  weight  of  the  evidence.  Such  objection  is  not  available. 
The  referee's  findings  are,  like  the  verdict  of  a  jury,  not 
open  to  attack  in  this  court,  when  there  was  any  evidence 
introduced  tending  to  support  them.  The  referee  is  chosen 
by  the  parties  to  hear  and  weigh  the  testimony  and  find 
the  facts,  in  place  of  the  jury.  The  facts  found  and  reported 
by  him  stand  like  a  special  verdict  of  the  iury,  and  will  not 
be  disturbed  in  this  court,  if  there  was  any  evidence  before 
him  fairly  tending  to  support  his  findings.  This  disposes  of 
most  of  the  objections  to  his  findings  in  regard  to  notifying 
and  the  attendance  of  the  corporators,  their  action,  and 
that  of  their  secretary  and  directors,  in  authorizing  the 
transfer  of  the  franchises,  also  to  his  finding  that  the  bridge 
cost  the  plaintiff  fully  forty  thousand  dollars. 

By  the  act  of  1886  the  corporation  created  was  a  stock 
corporation.  Very  likely,  if  the  corporators  had  organized 
under  that  act  for  the  purpose  of  building  and  operating  the 
bridge,  a  subscription  to  the  stock  would  have  been 
necessary  to  its  regular  organization.  But  before  such 
organization  had  taken  place  the  act  of  1888  provided 
"The  Grand  Isle  Bridge  Company,  a  corporation  created 
and  constttuied  by  an  act  entitled,  *an  act  to  authorize  the 
construction  of  a  bridge  from  Grand  Isle  to  North  Hero,' 
approved  November  3,  1886,  may  assign  and  transfer  its 
rights,  privileges  and  franchises  to  the  town  of  Grand  Isle," 
if  it  should  vote  to  accept  the  same,  and  to  issue  negotiable 
bonds  for  the  purpose  of  constructing  the  bridge.  The  act 
then  provides  that,  in  case  of  a  vote  to  accept  the  franchise 
by  the  plaintiff,  "the  directors  of  said  bridge  corporation 
are  hereby  authorized  to  make  and  conclude,  in  behalf  of 
said  corporation,  such  conveyance  as  may  be  necessary  to 
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complete  such  transfer."  No  method  of  organizing  the 
corporation  and  electing  directors  is  provided.  The  act  of 
1888  provides  that  when  the  transfer  is  made  the  selectmen 
of  the  town  (who  would  not  be  stockholders,)  shall  be  the 
directors  of  the  corporation.  Hence,  we  think,  under  the 
acts  of  1886  and  1888,  the  corporators  named  in  the  act  of 
1886,  without  subscribing  for  stock,  impliedly,  at  least, 
were  authorized  to  organize  the  corporation  and  elect 
directors  as  they  did,  and  the  directors  to  make  the  transfer 
in  the  manner  in  which  it  was  made.  If  there  was  an 
irregularity  in  organizing  the  corporation,  or  in  making  the 
transfer,  the  construction  of  the  bridge  at  that  place,  not 
being  prohibited,  but  authorized  by  law,  the  only  parties 
who  could  complain  of  the  action  of  the  plaintiflF  under  the 
transfer  would  be  the  State  and  the  taxpayers  of  the 
plaintiff.  The  State,  by  its  engineer,  authorized  the  town 
to  contract  for  the  building  of  the  bridge,  and  contributed 
twenty  thousand  dollars  towards  its  construction. 

It  has  thereby  endorsed,  and  did  not  complain  of,  the  acts 
of  the  plaintiff  under  the  act  of  incorporation.  The  tax- 
payers of  the  plaintiff  have  also  endorsed  this  action,  by 
knowingly  allowing  it  to  proceed,  and  by  allowing  the  town 
to  issue  its  bonds  and  to  raise  money  to  carry  forward  the 
work.  When  the  act  is  not  prohibited  by  law,  the 
taxpayers,  if  they  would  intervene,  must  do  so  at  the 
earliest  opportunity,  and  before  the  rights  of  other  parties 
have  become  involved.  R,  &  B,  R,  R.  Co,  v.  Proctor^  29  Vt. 
93;  VL^  Canada  R.  Co.  v.  W.  Central R.  Co.,  34  Vt.  2. 

Hence  on  any  view,  the  plaintiff  is  entitled  to  enforce  this 
agreement  against  the  defendants. 

(5)  The  vote  of  the  plaintiff  to  pay  the  balance  due  on 
the  judgment  against  it  for  building  the  bridge,  accompanied 
by  the  vote  to  enforce  this  agreement,  cannot  be  tortured 
into  raising  money  by  the  town  to  take  the  place  of  the 
money  agreed  to  be  paid  by  the  defendants.  There  are  no 
other  exceptions  urged  which  we  deem  material. 

Judgment  affirmed. 
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Town  of  East  Montpelier  vs,  J.  S.  Wheelock,  et  al. 

January  Term,  1898. 

Present:  Tapt,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

Constitutional  Law—Takinfc  of  Proper ty-^Right  of  Municipality  to  Have 
Stream  Lowered— Damages  under  Injunction  Bond. 

A  municipality ,  for  tbe  purpose  of  repairing  a  bridge  vhich  the  law  requires 
it  to  maintain,  may  insist  upon  tbe  necessary  lowering  of  tbe  ponded 
water  at  tbat  point,  witbont  compensating  tbe  owners  of  tbe  power. 

Such  an  interference  witb  tbe  use  of  tbe  power  is  not  a  taking  of  property 
witbin  tbe  meaning  of  tbe  constitutional  provision  tbat  compensation 
sball  be  made. 

In  tbe  present  case  tbe  injunction  was  improperly  granted  because  tbe 
defendants,  tbe  power  owners,  had  not  prcTented  nor  intended  to  prevent 
tbe  necessary  lowering  of  tbe  stream,  and  if  under  cover  of  tbe  injunction 
tbe  municipality  required  of  them  a  greater  or  longer  reduction  of  tbe 
How  than  was  necessary  for  the  convenient  prosecution  of  the  work,  it  is 
liable  for  tbe  damages  under  tbe  injunction  bond. 

In  Chancery.  Upon  bill,  answer  and  master's  report,  at 
the  September  Term,  1897,  Washington  County,  Tyler^ 
Chancellor,  rendered  a  pro-forma  decree  dismissing  the  bill 
and  allowing  the  defendants  the  larger  sum  reported  as 
damages  under  the  injunction  bond.    The  orator  appealed. 

.  S,  C  Shurtleff  for  the  orator. 

Fred  L.  Laird  for  the  defendant. 

Start,  J.  It  is  alleged  in  the  bill,  that  the  complainant 
town  is  one  of  the  corporate  towns  of  this  state,  and  as 
such  owes  certain  duties  to  the  public,  among  which  is  the 
keeping  in  repair  and  maintenance  of  highways  and  bridges 
within  the  limits  of  said  town ;  that  there  is  a  certain  bridge 
across  Winooski  river  in  said  town,  now  known  as  the 
Fowler  bridge,  which  it  is  the  duty  of  the  complainant  to 
maintain  and  keep  in  repair;  that  the  defendant Wheelock  is 
the  owner  of  a  water  privilege  on  said  river  and  has  a  dam 
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across  it  at  the  village  of  East  Montpelier,  which,  when  the 
dam  is  fall,  obstructs  the  water  so  that  it  sets  back  under 
the  Fowler  bridge  aforesaid  to  the  depth  of  seven  or  eight 
feet;  that  the  other  defendants  lease  power  of  him  and  use 
water  from  said  dam ;  that  the  abutments  under  said  Fow- 
ler bridge  are  out  of  repair,  so  much  so  that  they  must  be 
built  over,  and  the  complainant  has  been,  and  now  is, 
repairing  the  same ;  that  the  soil  under  the  abutments  is  a 
quicksand  so  that  it  is  necessary  to  drive  piles  and  cut  the 
same  off  below  low-water  mark,  upon  which  to  commence 
to  lay  the  stone  alJutments  which  are  to  support  said  bridge; 
that  it  is  not  now  definitely  known  which  rights  are  superior 
in  case  of  conflict,  those  of  the  complainant  or  those  of  the 
defendants,  but  the  complainant  avers  that  it  has  superior 
right  and  that  it  is  the  duty  of  said  J.  S.  Wheelock,  his 
lessees  and  assigns,  on  proper  notice  from  the  complainant, 
to  let  the  water  out  of  the  dam  for  a  reasonable  time  to 
enable  the  complainant  to  rebuild  the  abutments  of  said 
bridge;  that  the  complainant  gave  the  said  J.  S.  Wheelock 
notice  to  draw  the  water  from  his  said  dam,  as  it  was  about 
to  commence  work  on  the  abutments  of  said  bridge,  and 
thereupon,  the  complainant's  agent  and  the  said  Wheelock 
did  let  the  water  out  of  said  dam  and  the  complainant  com- 
menced work,  placing  a  temporary  support  under  said  bridge 
near  its  west  end,  building  a  coffer-dam  and  excavating 
preparatory  to  driving  piles  for  the  abutment  at  the  west 
end;  that  the  defendants,  Wallace  Clark  and  the  Eureka 
Granite  Company,  are  using  water  from  said  dam  and  claim 
an  interest  in  said  water-power,  as  the  complainant  is 
informed  and  believes;  that  the  complainant  is  informed  and 
believes  that  the  said  J.  S.  Wheelock  closed  up  his  dam  and 
shut  the  water  back  on  the  2nd  day  of  August,  1896;  that 
this  was  done  without  the  knowledge  or  consent  of  the 
complainant  or  its  agents  in  control  of  said  work,  and  the 
water  was,  in  fact,  shut  off  so  that  it  set  back,  broke  in  said 
coffer-dam  and  flooded  the  place  where  said  abutment  was 
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being  built,  stopping  the  work  and  doing  great  damage; 
that  the  complainant  was  proceeding  with  the  repairs  with 
all  possible  dispatch,  employing  all  the  men  that  could  be 
used  on  the  work  to  advantage ;  that  the  complainant  has 
caused  a  hole  to  be  opened  in  said  dam  so  that  the 
water  is  now  being  drawn  out,  and  is  ready  to  commence  on 
the  same  as  soon  as  the  water  is  drawn,  but  it  is  informed 
and  believes  that  the  said  J.  S.  Wheelock  will  again  close  up 
the  hole  in  the  dam  and  flood  the  work  so  that  it  will  be 
impossible  to  proceed  with  the  repairs,  unless  restrained  by 
order  of  court.  Upon  the  filing  of  the  bill,  an  injunction  was 
issued,  restraining  the  defendants  from  hindering  or  inter- 
fering with  the  repairing  of  the  bridge,  or  from  preventing 
the  water  from  flowing  through  the  dam,  or  from  causing 
the  water  to  rise  in  the  pond  so  as  to  interfere  with  the  work 
of  repairing  the  bridge. 

The  master  finds,  that  one  of  the  selectmen  of  the  com- 
plainant town  had  an  interview  with  defendant  Wheelock, 
in  which  the  purpose  of  the  complainant  to  repair  the  bridge 
was  disclosed,  and  requested  Wheelock  to  draw  the  water 
from  the  pond  for  that  purpose,  at  such  times  as  might  be 
deemed  necessary,  saying  that  he  expected  the  complainant 
would  have  to  pay.  what  was  right ;  that  Wheelock  con- 
sented to  empty  the  pond  whenever  required,  accompanying 
the  promise  by  the  statement,  that,  for  so  doing,  he  only 
wanted  what  was  right;  that,  on  the  31st  day  of  July,  the 
complainant  was  ready  to  have  the  water  drawn  that  it 
might  construct  a  truss  under  the  bridge,  and  sent  men  to 
help  take  out  the  water-gates,  which  was  done ;  that,  when 
the  truss  was  constructed,  the  defendants  were  allowed  to 
retain  the  water  in  the  dam  until  further  notice ;  that,  later, 
the  defendants  were  requested  to  draw  the  water  from  the 
pond,  which  was  done;  that,  on  August  10th,  defendant 
Wheelock,  learning  that  the  complainant  had  not  worked 
on  Sunday,  the  9th,  instructed  his  men  to  so  far  close  the 
dam  as  to  get  a  fall  of  eight  feet  upon  the  wheels ;  that  this 
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could  be  done,  as  the  water  was  then  flowing,  without 
increasing  the  depth  of  the  water  at  the  bridge ;  that,  on 
Wednesday,  the  12th  of  August,  soon  after  midnight,  the 
water  in  the  stream  suddenly  rose,  overflowed  the  walls  of 
the  pit  where  the  pile-driver  was  stationed  and  filled  the 
same,  and  the  complainant's  officers,  on  going  to  defendant 
Wheelock's  mill,  found  the  water  flowing  over  the  top  of  the 
dam,  and  that  although  it  did  not  rain  in  that  vicinity,  it 
was  afterwards  discovered  that  there  had  been  what  was 
called  a  cloud-burst  in  the  town  of  Calais,  which  had  caused 
the  sudden  rising  of  the  stream.  The  master  finds,  that  it 
was  not  the  intention  of  defendant  Wheelock  to  raise  the 
water  in  the  stream  so  as  to  impede  the  work  at  the  bridge ; 
that,  in  the  adjustment  of  the  waste-gates,  they  had  been  so 
placed  that,  with  only  the  water  ordinarily  flowing  in  said 
stream,  it  would  not  have  risen  so  as  to  have  yielded  more 
than  eight  feet  head  upon  the  wheels,  and  would  not  have 
affected  the  work  of  the  complainant  at  said  bridge;  and 
that,  immediately  after  the  circumstance  last  stated,  the 
complainant  brought  its  bill  in  equity  and  procured  an 
injunction.  From  these  findings,  it  is  clear,  that  the  cloud- 
burst in  Calais  caused  the  pond  to  fill  and  the  water  to  set 
back  upon  the  complainant's  work  ;  that  the  cloud-burst 
was  an  unusual  and  unexpected  occurrence ;  that  the  parties 
did  not  know  of  it  until  after  the  work  was  flooded  and  the 
complainant  had  brought  its  bill  and  enjoined  the  defendants 
from  obstructing  the  natural  flow  of  the  water;  that  the 
defendants  acted  in  good  faith,  believing  that  if  there  was 
an  increase  in  the  flow  of  water  which  would  require  a 
further  opening  of  their  gates,  they  would  observe  it  in 
season  to  do  so ;  that  they  had  no  intention  of  impeding  the 
complainant's  work ;  and  that,  under  these  circumstances, 
there  was  no  occasion  for  enjoining  the  defendants  from 
obstructing  the  flow  of  the  water,  and  the  complainant's 
bill  must  be  dismissed. 
The  defendants  insist  that  they  are  entitled  to  injunction 
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damages  for  the  loss  of  the  use  of  their  mill  during  the  time 
the  complainant  was  making  repairs  upon  the  bridge.  The 
master  finds  that  the  time  selected  by  the  complainant  for 
doing  the  work  was  as  favorable  as  could  have  been  selected 
for  its  speedy  and  successful  accomplishment ;  that  it  was  at 
a  season  of  the  year  when  the  defendants  were  less  damaged 
than  they  would  have  been  at  any  other  time;  that  the  plans 
adopted  by  the  complainant  for  carrying  on  the  work, 
considering  the  obstacles  to  be  overcome,  were  feasible  and 
reasonable ;  and  that  there  was  no  unreasonable  delay  on 
the  part  of  the  complainant  in  pushing  the  work  to 
completion,  and  the  water  was  not  drawn  longer  than  was 
reasonably  necessary.  The  defendants  maintain  a  dam 
across  the  Winooski  river,  which  obstructs  the  natural 
flow  of  the  water  and  causes  it  to  set  back  some  two  miles 
to  a  point  where  the  complainant  is,  by  law,  required  to 
maintain  and  keep  in  repair  a  bridge  for  the  reasonable, 
convenient  and  safe  passage  of  the  traveling  public  over  the 
river,  and,  for  neglect  of  this  duty,  is  liable  in  damages  to 
persons  injured  while  passing  over  the  bridge.  The 
complainant,  in  making  repairs  upon  the  bridge,  was  in 
the  performance  of  a  public  duty  imposed  upon  it  for  the 
benefit  of  the  public,  and  for  and  on  behalf  of  the.State,  and 
it  had  the  same  and  all  the  rights  that  the  State  would  have 
in  maintaining  and  keeping  in  repair  the  bridge;  and,  if  it 
became  necessary  for  the  complainant,  in  making  repairs 
upon  the  bridge,  to  have  the  water  of  the  river  flow  in  its 
natural  way  without  obstruction,  while  such  repairs  were 
being  made  with  reasonable  dispatch,  it  had  the  right  to 
require  the  defendants  to  desist  from  obstructing  such 
natural  flow,  and  to  allow  the  water  to  flow  substantially  as 
it  was  accustomed  to  flow  at  the  time  the  defendants' 
grantors  obtained  their  grant  from  the  State  and  acquired 
riparian  rights  in  the  river ;  and,  for  thus  yielding  to  a  public 
right  and  necessity,  the  defendants  have  no  redress  against 
the  complainant.     The  inconvenience  and  delay  caused  by 
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thus  refraining  temporarily  from  obstructing  the  natural 
flow  of  the  river  while  necessary  repairs  were  being  made  by 
authority  of  the  State  and  for  the  benefit  of  the  public,  may 
well  be  regarded  as  a  risk  and  burden  assumed  by  the 
defendants  in  maintaining  a  dam  across  the  river  for  private 
purposes.  The  requirement  was  not  a  taking  of  the 
defendants'  property,  within  the  meaning  of  the 
constitutional  provision  prohibiting  the  taking  of  private 
property  for  public  use  without  compensation.  The 
complainant  did  not  take  the  defendants'  property ;  it  only 
temporarily  prevented  the  defendants  from  obstructing  the 
natural  flow  of  the  river  at  a  point  where  the  State  had  an 
easement  to  repair  a  bridge  for  the  safe  passage  of  the 
public,  and  rendered  the  defendants'  mill  less  profitable  for 
such  time  as  the  master  has  found  was  reasonable  for 
making  the  repairs. 

In  Northern  Transportaiton  Co,  of  Ohio  v.  Chicago^  99  U. 
S.  635,  the  plaintiflF  sought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  being  deprived  of  access  to 
its  premises  and  the  river  while  the  city  was  constructing  a 
tunnel  or  passageway  along  the  street.  Mr.  Justice  Strong, 
in  holding  that  the  defendant  was  not  liable,  said:  '*Itis 
undeniable  that  in  making  the  improvement  of  which  the 
plaintiffs  complain,  the  City  was  the  agent  of  the  State, 
and  performing  a  public  duty  imposed  upon  it  by  the 
legislature;  and  that  persons  appointed  or  authorized  by 
law  to  make  or  improve  a  highway  are  not  answerable  for 
consequential  damages,  if  they  act  within  their  jurisdiction 
and  with  care  and  skill,  is  a  doctrine  almost  universally 
accepted  alike  in  England  and  in  this  country.  »  ♦  •  ♦ 
The  doctrine,  however  it  may  at  times  appear  to  be  at 
variance  with  natural  justice,  rests  upon  the  soundest  legal 
reason.  The  State  holds  its  highways  in  trust  forthepublic. 
Improvements  made  by  its  direction  or  by  its  authority  are 
its  acts,  and  the  ultimate  responsibility,  of  course,  should 
rest  upon  it.    But  it  is  the  prerogative  of  the  State  to  be 
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exempt  from  coercion  by  suit,  except  by  its  own  consent. 
This  prerogative  would  amount  to  nothing  if  it  does  not 
protect  the  agent  for  improving  highways  which  the  State 
is  compelled  to  employ.  The  remedy,  therefore,  for  a 
consequential  injury  resulting  from  the  State's  action 
through  its  agents,  if  there  be  any,  must  be  that,  and  that 
only,  which  the  legislature  shall  give.  It  does  not  exist  at 
common  law.  The  decisions  to  which  we  have  referred  were 
made  in  view  of  Magna  Charta  and  the  restriction  to  be 
found  in  the  constitution  of  every  State,  that  private 
property  shall  not  be  taken  for  public  use  without  just 
compensation  being  made.  But  acts  done  in  the  proper 
exercise  of  governmental  powers,  and  not  directly 
encroaching  upon  private  property,  though  their 
consequences  may  impair  its  use,  are  universally  held  not  to 
be  a  taking  within  the  meaning  of  the  constitutional 
provision.  They  do  not  entitle  the  owner  of  such  property 
to  compensation  from  the  State  or  its  agents,  or  give  him 
any  right  of  action."  In  Atwater  v.  Trustees^  etc.,  124  N.  Y. 
602 ;  27  N.  E.  Rep.  385,  where  the  defendant,  while  engaged 
in  building  a  bridge  in  pursuance  of  statutory  authority, 
erected  a  coflFer-dam  in  the  outlet  of  the  lake,  which  was 
necessary  for  the  work,  but  which  obstructed  the  flow  of  the 
water  and  caused  it  to  remain  on  plaintiff's  land  and 
substantially  deprived  him  of  its  beneficial  use  for  one 
season,  it  was  held,  that,  it  appearing  that  the  work  was 
properly  and  expeditiously  done,  the  defendant  was  not 
liable  for  the  damages;  that  there  was  not  a  taking  of 
plaintiff's  property,  within  the  meaning  of  the  constitutional 
provision  prohibiting  such  taking  without  compensation; 
and  that  the  time  and  the  necessity  for  the  construction  were 
matters  to  be  determined  by  the  defendant,  and,  in  the 
absence  of  proof  of  bad  faith,  the  exercise  of  this  discretion 
was  not  the  subject  of  review.  In  delivering  the  opinion  in 
that  case  it  was  said:  "The  doctrine,  however,  is  well 
established  in   this   State,   that    public    officers    lawftilly 
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employed  in  making  public  improvements,  and  corporations 
engaged  in  the  performance  of  work  of  a  public  nature 
authorized  by  law,  are  not  liable  for  consequential  damages 
occasioned  by  it  to  others,  unless  caused  by  misconduct, 
negligence  or  unskillfulness."  In  Kerr  Y.Joshn^  20  N.  Y.  S. 
R.,  it  is  held,  that,  when  it  is  necessary  for  a  commissioner 
of  highways,  in  the  discharge  of  his  duty,  to  shut  off  the 
water  from  a  mill  in  order  to  repair  a  culvert  forming  a 
part  of  an  artificial  watercourse  or  tail-race  passing  under 
a  public  street,  and  the  repairs  are  prosecuted  with  diligence 
and  reasonable  care,  the  commissioner  is  not  liable  for 
damages  for  the  loss  of  power  to  the  miU  pending  such 
repairs.  In  Green  and  Barren  River  Nav.  Co.  v.  Chesapeake, 
Ohio  and  Southwestern  R.  R.  Co,,  2  L.  R.  A.  540  (Ky.),  it  is 
held  that  the  obstruction  of  navigation  by  the  repairing  of 
a  bridge  over  a  river  in  replacing  a  draw-span,  which  bridge 
is  maintained  under  lawful  authority,  creates  no  right  of 
action  in  favor  of  parties  entitled  to  navigate  the  river,  if 
the  repairs  are  made  in  such  a  manner  as  not  unreasonably 
to  obstruct  the  navigation.  In  Livermore  \.  Jamaica,  23 
Yt.  361,  it  is  held  that  taking  land  for  a  highway  is  not  such 
an  appropriation  of  property  to  public  use,  within  the 
meaning  of  the  constitution  of  this  State,  as  necessarily 
requires  compensation  in  money  to  be  made  therefor. 

In  Morey  v.  Fitzgerald,  56  Yt.  489,  it  is  said  that  if  a 
public  highway  be  out  of  repair  and  impassable,  a  traveller 
may  lawfully  go  over  the  adjoining  land,  since  it  is  for  the 
public  good  that  there  should  be  at  all  times  free  passage  along 
the  highway  for  all  the  subjects  of  the  State.  In  such  case, 
an  interference  with  private  property  is  obviously  dictated 
and  justified  summa  necessitate,  by  the  immediate  urgency  of 
the  occasion,  and  a  due  regard  to  the  public  safety  and 
convenience. 

We  think  it  clear,  that  the  complainant  had  a  right  to 
have  the  water  drawn  as  low  as  was  necessary  for  the 
convenient  prosecution  of  the  work,  and   hence,  it  is  not 
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liable  for  damages  occasioned  thereby;  but  if  it  went 
beyond  its  right  and  thereby  damaged  the  defendants,  it  is 
liable.  The  master  has  not  found  whether  the  defendants 
were  required  to  and  did  draw  the  water  lower  than  was 
reasonably  necessary  for  the  convenient  prosecution  of  the 
work;  and  the  report  must  be  re-committed  for  that 
purpose,  and  for  the  assessment  of  injunction  damages,  if 
any  have  been  sustained  by  the  defendants  by  reason  of 
being  compelled  to  draw  the  water  lower  than  was 
necessary  for  the  prosecution  of  the  work  in  rebuilding  the 
bridge. 

The  pro-forma  decree  ts  reversed  and  cause  remanded 
with  mandate. 


J.  A.  Woodward  vs,  John  Laporte  and  tr.  and  clt. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Tylbr,  Munson,  Start  and  Thompson,  JJ. 

V,  S.  22^1^  V,  S,  ijod—Choses  in  Action  not  Mofigagable—  Trustee 
Process— Notice  of  Transfer  of  Negotiable  Paper. 

V.  S.  2251,  which  provides  that  all  personal  property  may  be  mortgaged, 
refers  to  material,  movable  things,  not  to  choses  in  action. 

Y.  S.  1306  provides  that  negotiable  paper  shall  be  subject  to  trustee  process 
unless  it  has  been  negotiated  and  notice  thereof  given  to  the  maker  or 
indorser  before  he  is  served  with  trustee  process,  and  this  court  has 
always  required  a  strict  compliance  with  its  terms  in  respect  of  notice. 

A  promissory  note  cannot  be  mortgaged  with  the  effect  that  a  record 
thereof  in  the  town  clerk's  office  shall  be  notice  to  the  maker  that  the 
note  has  been  assigned ;  but  the  maker,  if  he  have  no  actual  notice  of  the 
mortgage,  may  still  be  charged  as  trustee  of  the  payee. 

Trustee  Process.    Heard  on  the  report  of  a  commis- 
sioner at  the  June  Term,  1897,  Caledonia  County,  Rawell^ 
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/.,  presiding.     Judgment   that   the   trustee  is  chargeable. 
The  claimant  excepted. 

Hoffman,  mentioned  in  the  opinion,  was  the  plaintiff's 
attorney  in  bringing  the  action,  and,  before  its  commence- 
ment, was  shown  the  mortgage  in  question  while  examining 
the  records  in  the  town  clerk's  office  under  the  employment 
of  the  plaintiff. 

Bates,  May  and  Stmonds  and  H,  B.  Howe  for  the  claimant. 

W,  P.  Stafford  ior  the  plaintiff. 

Tyler,  J.  The  trustee  purchased  certain  property  of  the 
defendant  for  the  agreed  price  of  $600,  for  which  he  gave 
the  defendant  his  promissory  note  and  secured  its  payment 
by  a  chattel  mortgage  upon  the  property.  The  mortgage 
was  duly  recorded  June  6,  1895.  The  trustee  subsequently 
paid  the  defendant  $100  and  the  accrued  interest  on  the 
note,  and  the  payment  was  indorsed  thereon ;  the  remainder 
of  the  note  is  still  unpaid.  The  defendant  afterwards  sold 
the  note  and  mortgage  to  the  claimant  for  $475  and 
indorsed  and  delivered  them  to  him,  and  the  claimant  had 
paid  him  therefor  before  the  service  of  the  trustee  process  in 
this  suit.  The  defendant  at  the  same  time  made  and 
delivered  to  the  claimant  his  promissory  note  for  $350 
and  a  chattel  mortgage  of  the  $600  note  to  secure  the 
payment  of  the  $350  note.  This  mortgage  was  also  duly 
recorded  before  service  of  process  in  this  suit.  The  trustee 
had  no  notice  or  knowledge  of  the  dealings  between  the 
defendant  and  the  claimant  until  after  the  service  upon  him 
of  the  trustee  process,  unless  the  record  of  the  mortgage  to 
the  claimant  was  itself  notice  to  him. 

The  main  contention  is  whether  the  $600  note  was 
mortgagable  under  Y.  S.  2251,  which  reads:  "All  personal 
property  shall  be  subject  to  mortgage  agreeably  to  the 
provisions  of  this  chapter.'' 

It  is  generally  laid  down  that  the  term  personal  property 
embraces    all    objects    and    rights  which   are  capable  of 


Vt.]  WOODWARD  V.  LAPORTE.  401 

ownership,  except  freehold  estates  in  land,  and  incorporeal 
iiereditaments  issuing  thereout,  or  exercisable  within  the 
same;  that  the  words  are  co-extensive  with  chattels. 
18  Am.  and  Eng.  Enc.  408;  Schouler  on  Pers.  Prop. 
22,  51,  makes  the  term  ''chattels  personal"  include  every 
species  of  property  lacking  the  two  characteristics  of  real 
estate,  namely,  immobility  as  to  place,  and  indeterminate 
duration  as  to  time,  and  such  as  are  not  annexed  to  real 
estate.  Chattels  personal  are,  properly  and  strictly 
speaking,  things  movable,  such  as  animals,  household  stuff, 
money,  jewels,  etc.  Property  in  chattels  personal  may  be 
either  in  possession,  or  in  action,  as  where  a  man  hath  only 
a  bare  right,  without  any  occupation  or  enjoyment — a  right 
to  receive  or  recover  a  debt,  or  money,  or  damages  for 
breach  of  a  contract,  or  for  a  tort  connected  with  a  contract, 
but  which  cannot  be  enforced  without  action.  Two  Bl. 
Com.  ch.  24,  25.  It  was  held  in  Sherman^  Admr.,  v.  Estate 
of  DodgCy  28  Vt,  26,  that  a  conveyance  of  all  the  grantor's 
personal  property  "of  every  name  or  nature"  operated  upon 
choses  in  action. 

It  is  stated  in  5  Am.  &  Eng.  Enc.  974,  that  as  a  general 
rule,  in  the  absence  of  statutory  provisions  to  the  contrary, 
any  personal  property  which  is  capable  of  being  sold  maybe 
the  subject  of  a  mortgage,  and  Kimball  v.  Sattley,  55  Vt. 
285,  is  cited  as  an  authority  for  the  proposition.  In  that 
case  the  language  of  Powell  on  Mort.  25,  is  quoted: 
"Everything  which  may  be  considered  as  property,  whether, 
in  the  technical  language  of  the  law,  denominated  real  or 
personal  property,  may  be  the  subject  of  a  mortgage." 
Jones  on  Chat.  Mort.  §  114,  says  that  any  property  which  is 
capable  of  absolute  sale  may  be  mortgaged,  and  instances 
a  life  insurance  policy  and  shares  of  stock  in  a  corpora- 
tion. But  in  §  278  he  states  the  law  that :  "Statutes 
respecting  the  recording  of  mortgages  of  personal  property 
apply  only  to  goods  and  chattels  capable  of  delivery,  and 
not  to  defeasible  or  conditional  assignments  of  choses  in 

26 
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action.  It  is  not  necessary  to  the  validity  of  such 
assignments  that  they  be  recorded.  The  capital  stock  of  a 
corporation  is  not  goods  and  chattels  within  the  meaning  of 
the  act  concerning  chattel  mortgages,  and  therefore  a 
mortgage  of  such  stock  need  not  be  filed  or  recorded.  A 
legacy  is  not  a  chattel,  and  therefore  an  assignment  of  it  by 
way  of  mortgage  need  not  be  filed  in  accordance  with  a 
chattel  mortgage  act."  In  this  section  he  uses  the  language 
of  Shaw,  Ch.  J.,  in  Marsh  v.  Woodbury  &  Tr,,  1  Met.  436. 
In  section  191,  Mr.  Jones,  in  speaking  of  the  necessity  of  the 
record  of  conveyance  of  personal  property  to  secure  debts, 
remarks  that  things  in  action  are  not  included  in  the  words, 
"personal  property."  He  nowhere  speaks  of  promissory 
notes  or  other  choses  in  action  as  subjects  of  chattel 
mortgages. 

In  enumerating  choses  in  action  as  personal  property  that 
is  mortgagable,  it  is  evident  that  law  writers  sometimes 
mean  that  they  are  subject  to  common  law  mortgages  and 
assignments  without  reference  to  chattel  mortgages.  For 
instance,  Gardner  v.  Hoeg  &  Tr,,  18  Pick.  168,  and  Trtpp 
V.  Brownell^  12  Cush.  376,  are  referred  to  in  one  treatise  as 
cases  where  seamen's  wages  were  held  to  pass  under  chattel 
mortgages;  but  in  those  cases  wages  to  be  earned  were 
merely  pledged  as  collateral  security  for  money  advanced . 

In  U,  S.  V.  Davts^  5  Mason  356,  Judge  Story  remarked 
that  personal  goods,  in  the  strict  sense  of  the  common  law, 
are  goods  which  are  movable,  belonging  to  or  the  property 
of  some  person,  and  which  have  an  intrinsic  value;  that 
bonds,  bills  and  notes,  which  are  choses  in  action,  are  not 
esteemed,  by  the  common  law,  goods,  whereof  larceny  may 
be  committed,  being  of  no  intrinsic  value  and  not  importing 
any  property  in  possession  ot  the  person  from  whom  they 
are  stolen,  but  only  evidence  of  property.  Our  statute, 
§  4939,  makes  ''money,  goods,  chattels,  bank  notes,  bonds, 
prommissory  notes,  bills  of  exchange,"  etc.,  subjects  of 
larceny.    Other  states  have  similar  statutes. 
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While  the  words  in  the  statute,  "all  personal  property/'  in 
a  general  sense,  include  choses  in  action,  they  frequently 
have,  as  we  have  shown,  and  especially  when  applied  to 
chattel  mortgages,  a  narrower  meaning  and  include  only 
material,  movable  property.  We  think  they  are  used  in  the 
statute  in  contemplation  of  specific  property  capable  of 
manual  delivery  and  possession,  removal,  seizure  and  sale- 
property  capable  of  a  stius  of  its  own.  As  a  general  rule, 
choses  in  action  have  no  sthis  but  that  of  their  owner. 
Bullock  V.  Gutlfard,  59  Vt.  517.  Section  2252  provides  that 
the  mortgage  shall  be  recorded  in  the  town  where  the 
mortgagor  resides  at  the  time  of  making  the  mortgage,  if  he 
resides  in  this  State,  and  §  2259  forbids  the  removal  of 
mortgaged  property  from  the  State  without  the  consent  of 
the  mortgagor  and  mortgagee  or  their  assignees ;  therefore 
the  mortgagor  of  a  chose  in  action  could  not  remove  from 
the  State  without  the  mortgagee's  consent.  His  mortgage 
would  operate  upon  him  as  a  ;f^  exeat. 

It  is  safe  to  say  that  in  the  twenty  years  our  chattel 
mortgage  law  has  been  in  operation,  it  has  not  been  the 
understanding  of  the  profession  that  choses  in  action  were 
included  in  the  terms  of  §  2251,  and  we  doubt  if  an  attempt 
has  ever  been  made  to  mortgage  a  promissory  note.  A  debt 
resting  merely  in  a  parol  promise,  having  neither  corpus  nor 
siius^  is  not  the  subject  of  a  chattel  mortgage,  nor  is  a 
promissory  note,  which  is  only  the  evidence  of  an  indebted- 
ness, mortgagable. 

V.  S.  1306  provides  that  negotiable  paper  shall  be  subject 
to  the  operation  of  the  trustee  process  unless  the  same  had 
been  negotiated  and  notice  thereof  given  to  the  maker  or 
indorser  before  the  service  of  the  trustee  process  upon  him. 
This  statute  is  for  the  protection  of  makers  and  indorsers  of 
negotiable  paper  and  is  important  in  the  transactions  of 
commercial  business.  The  court  has  always  required  a  strict 
compliance  with  its  terms  in  respect  to  notice.  Notice  of  the 
transfer  must  be  given  by  the  assignee  of  the  note  or  through 
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his  procurement.  Barron  v.  Porter^  44  Yt.  587;  Holt  v. 
BabcocK  63  Vt.  634 ;  Enrtght  v.  Beaumond,  68  Vt.  249.  The 
record  of  the  mortgage  in  the  town  clerk's  office  is  not  a 
notice  from  the  assignee  to  the  maker  of  the  note  in 
compliance  with  the  meaning  of  §  1306  as  defined  in  these 
decisions.  It  appears  that  Hofiman  was  the  plaintiffs 
agent,  but  the  knowledge  that  he  obtained  of  the  defendant's 
attempt  to  mortgage  the  note  was  not  a  notice  procured  bj 
the  assignee  to  be  given  to  the  maker  as  the  statute  requires. 

If  the  requirements  of  §  1306  are  to  remain  in  force,  it 
follows  that  a  chattel  mortgage  of  a  promissory  note  is 
invalid  without  actual  notice  from  the  mortgagee  to  the 
maker.  On  the  other  hand,  if  the  construction  claimed  for 
§  2251  were  to  prevail  the  record  of  the  mortgage  of  a 
promissory  note  in  the  town  clerk's  office  would  do  away 
with  the  requirement  of  actual  notice  under  §  1306,  and  the 
provisions  of  the  two  sections  would  often  come  in  conflict. 
The  two  sections  should  be  so  construed,  if  practicable,  that 
the  provisions  of  each  can  be  given  frdl  force  and  effect. 

Section  1306  long  antedated  the  chattel  mortgage  act, 
and  by  it  the  legislature  had  fully  provided  for  the  transfer 
of  promissory  notes  by  sale  and  pledge,  so  there  was  no 
occasion  that  §  2251  should  include  this  class  of  property. 

If  the  legislature  had  intended  so  radical  a  change  in  the 
law  as  the  claimant  contends  for,  we  think  it  would  have 
included  promissory  notes,  eo  nomine^  in  §  2251,  or  have 
amended  §  1306  so  as  to  make  the  record  in  the  town  clerk's 
office  of  the  mortgage  of  a  promissory  note  a  sufficient 
notice  of  its  transfer ;  but  as  before  remarked,  there  was  no 
occasion  to  include  promissory  notes  in  §  2251. 

Judgment  affirmed. 
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State  z/j.  I.  H.  P.  Rowell. 

January  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Tylbr,  Munson,  Start  and  Thompson,  JJ. 

K.  S,  s^jjformso-'V,  S.  444— V.  S,  soSo^Indictment  for  perjury. 

An  indictment  for  perjury  in  violating  the  provisions  of  the  law  in  regard 
to  the  grand  list,  following  the  statutory  form,  but  omitting  to  aver 
that  the  writing  was  one  which  the  law  required  to  be  verified  by  oath, 
or  to  state  it  in  substance  that  the  court  might  see  for  itself,  but  merely 
quoting  the  statement  claimed  to  be  false,  is  bad  on  demurrer. 

State  V.  Camleyy  67  Vt.  322,  distinguished. 

The  legislature,  in  prescribing  a  simpler  form  of  indictment  for  perjury,  did 
not  intend  to  dispense  with  the  necessity  of  alleging  enough  to  show  the 
cause  and  nature  of  the  accusation. 

Indictment  for  perjury.  The  respondent  demurred,  and 
his  demurrer  was  OY&rrvltAy  pro  forma y  and  the  indictment 
adjudged  sufficient;  to  which  he  excepted.  He  was  then 
ordered  to  plead  over,  but  without  prejudice  to  his  demurrer; 
and  thereupon  pleaded,  not  guilty,  and  was  tried  by  jury  at 
the  March  Term,  1897,  Washington  County,  Rowelly  J.,  pre- 
siding. Verdict,  guilty.  Exceptions  allowed,  sentence  and 
execution  respited  and  stayed. 

Geo,  W.  Wing  and  T.  R.  Gordon  for  the  respondent. 

The  indictment  attempts  to  charge  the  respondent  with 
the  crime  of  perjury  in  swearing  to  material  matter  in  writ- 
ing signed  by  him,  and  follows  substantially  the  form 
prescribed  in  Y.  S.  5417  form  50.  It  is  to  be  distinguished 
from  a  case  of  common-law  perjury,  like  that  charged  in  State 
V.  Camleyy  67  Vt.  322.  The  V.  S.  5080,  provides  that,  '*A 
person  of  whom  an  oath  is  required  by  law  who  wilfully 
swears  falsely  in  regard  to  any  matter  or  thing  respecting 
which  such  oath  is  required,  shall  be  guilty  of  perjury''  etc. 
Under  this  section  the  indictment  must  show  that  the  oath 
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was  required  by  law.  The  present  indictment  has  no  such 
allegation.  The  form  used  is  almost  exactly  like  the  one 
authorized  by  statute  in  Maine,  under  which  it  has  been  held 
that  an  indictment  is  bad  which  omits  to  state  that  the  oath 
was  required  by  law.  State  v.  Mace^  76  Me.  64:  State -^^ 
Learned,  47  Me.  426. 

It  was  claimed  below  that  this  indictment  might  have  been 
drawn  upon  V.  S.  444:  '*A  person  who  wilfully  swears 
falsely  in  violation  of  any  provisions  of  this  chapter  shall  be 
guilty  of  perjury*'  etc.  If  so,  the  indictment  is  still  more 
defective,  for  it  does  not  allege  that  the  respondent  was  a 
tax-payer  in  Montpelier,  nor  that  he  made,  or  was  required 
to  make,  an  inventory,  nor  does  it  allege,  in  the  second  or 
third  count,  that  the  oath  complained  of  had  any  connection 
with  an  inventory,  nor  does  it  allege  in  any  count  that  the 
oath  was  required  by  law. 

The  statute  does  not  dispense  with  the  necessity  of  alleging 
the  essential  facts  which  constitute  the  crime.  U,  S.  v. 
Cruikshank,  92  U.  S.  558;  State  v.  Krueger,  134  Mo.  262; 
State  V.  Brandt,  41  Iowa  608;  U,  S.  v.  Ford,  34  Fed.  Rep. 
28;  UTostery.  People,  8  Mich.  431;  EndersY.  People,  20  Mich. 
233 ;  People  v.  Olmstead,  30  Mich.  431 ;  U.  S.  v.  Staton,  2 
Flipp.  C.  C,  319;  State  v.  Ftske,  66  Vt.  434;  State  v.  Miller, 
60  Vt.  90 ;  State  v.  Higgins,  53  Vt.  191 ;  State  v.  Benjamin, 
49  Vt.  101;  I.  Bish.  Crim.  Pro.  (3d  ed.)  §  629;  StaU  v. 
Smith,  17  R.  I.  373;  Com,  v.  Child,  13  Pick.  198;  2  Hawk. 
P.  C.  Chap.  25,  §  60;  People  v.  Fox,  25  Mich.  497;  People  v. 
Gatge,  26  Mich  30;  Cons,  of  Vt.  Art.  10;  StoferY,  State,  3 
W.  Va.  693 ;  Cook  v.  State,  25  Fla.  699. 

Fred  A,  Howland,  State's  Attorney,  for  the  State. 

The  indictment  follows  the  statutory  form,  and  is  sufficient. 
It  would  not  be  sufficient  at  common  law,  but  the  very  pur- 
pose of  the  statute  was  to  do  away  with  the  technicality 
of  the  common  law  requirements;  and  this  the  legislature 
had  a  right  to  do,  subject  to  the  constitutional  limitation 
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that  the  respondent  shall  be  apprised  of  the  cause  and  nature 
of  the  accusation .  This  does  not  mean  that  Ite  shall  be 
apprised  according  to  the  common  law  of  England  of  1787. 
Siale  V.  Camley,  67  Vt.  322;  State  v.  Noakes,  70  Vt.  247; 
Goerson  v.  Com,,  99  Pa.  St.  388;  State  v.  Ah  Lee,  lis  Ore. 
542.  The  word,  perjury,  ex  vt  termini,  sufficiently  charges 
the  essentials  of  the  crime.  State  v.  Corson,  59  Me.  137; 
State  V.  Casey,  45  Me.  435 ;  Com.  v.  Ashley,  2  Gray  356 ; 
State  V.  Peters,  107  N.  C.  883;  State  v.  Gates,  107  N.  C.  834. 

The  respondent  thus  being  apprised  of  the  essentials  of  the 
crime,  it  only  remains  to  describe  it  sufficiently  to  enable  him 
to  prepare  his  defense.  This  the  indictment  does  far  more 
definitely  than  was  done  in  other  statutory  forms  of  indict- 
ment that  have  been  held  good  in  this  State.  State  v.  Com- 
stock,  27  Vt.  556;  State  v.  Hodgson,  66  Vt.  135;  State  v. 
Noakes,  70  Vt.  247. 

State  V.  Mace,  76  Me.  64,  does  not  aid  the  respondent 
because  that  form  did  not  require  the  setting  forth  of  the 
matter  falsely  sworn  to,  whereas  our  own  statute  does, 
and  this  indictment  follows  it. 

Our  statutes  are  in  imitation  of  the  Acts  of  Parliament,  23 
Geo.  II.  c.  II,  (1750)  and  1415,  Vic,  c.  100  §  §  20  and  21. 

Tyler,  J.  The  question  is  upon  the  sufficiency  of  the 
indictment,  which  was  intended  to  charge  the  respondent 
with  perjury  in  making  oath  to  his  tax  inventory,  under  V. 
S.  444,  which  is : 

**A  person  who  wilfully  swears  falsely  in  violation  of  any 
of  the  provisions  of  this  chapter  shall  be  guilty  of  perjury, 
and  punished  accordingly.'*  The  chapter  referred  to  is  upon 
the  * 'Grand  List." 

The  substantial  part  of  the  form  prescribed  by  the  statute 
is  as  follows:  *  *  *  **the  grand  jurors  upon  their  oath 
present  that  of  on         before  ,  then  and 

there  having  competent  authority  to  administer  oaths,  com- 
mitted the  crime  of  perjury,  by  falsely  swearing  (or  affirming) 
to  material  matter  in  writing,  signed  by  said  ,  which 


408  STATE    V,  ROWELL.  [70 

material  matter  is  in  substance  as  follows :  {here  set  out  the 
matter  inlaid  writing  claimed  to  be  false. ^'^^ 

It  is  alleged  in  the  first  count  in  the  indictment,  that  the 
respondent,  before  Frederick  P.  Carleton,  who  then  and  there 
had  competent  authority  to  administer  oaths,  ''committed 
the  crime  of  perjury,  by  falsely  swearing  to  material  matter 
in  writing  signed  by  the  said  Isaac  H.  P.  Rowell,  which  said 
material  matter  is,  in  substance,  as  follows:  that  he  the 
said  Isaac  H.  P.  Rowell,  on  the  said  first  day  of  April,  in  the 
year  1895,  was  owing  M.  C.  Murphy  of  Templeton,  in  the 
State  of  Massachusetts,  the  sum  of  twelve  hundred  and  fifty 
dollars,  contrary  to  the  form  of  the  statute." 

The  second  count  is  like  the  first  down  to  the  averment  of 
the  material  matter  in  writing,  which  is  set  out  as  follows : 
"What  amount  of  debts  were  you  owing  on  the  first  day  of 
April,  1895,  for  which  exemption  from  taxation  should  be 
made?  State  name  and  residence  of  creditors.  To  M.  C. 
Murphy  of  Templeton,  Mass.,  $1,250.00,  contrar3%  '  etc. 

In  the  third  count  the  allegation  of  material  matter  is,  in 
substance,  as  follows:  "What  amount  of  debts  were  vou 
owing  on  the  first  day  of  April,  1895,  for  which  exemption 
from  taxation  should  be  made  ?  State  name  and  residence 
of  creditor. 

To  M.  C.  Murphy  of  Templeton,  Mass.,  $1,250.00;  to  A. 
J.  Stone  of  Boston,  Mass.,  $800.00;  to  Marvin  &  Sherburne 
of  Montpelier,  Vt.,  $150.00;  to  H.  C.  Holmes  of  Montpelier, 
Vt.,  $60.00,  contrary,"  etc. 

Perjury  at  common  law  is  defined  to  be  the  wilful  giving 
under  oath,  in  a  judicial  proceeding  or  course  of  justice,  of 
false  testimony  material  to  the  issue  or  point  of  inquiry. 
2  Bish.  New  Crim.  Law,  §  1015.  All  the  definitions  in  the 
books  contain  the  requirement  that  the  false  swearing  be  "of 
some  consequence''  to  the  point  in  question,  or  "in  a  matter 
material  to  the  issue,"  or  ''material  to  a  point  involved  in 
the  proceeding,*'  or  use  other  equivalent  terms. 

Our  statute  §  5080,  enlarges  the  common  law  definition 
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and  extends  the  crime  to  other  matters  than  those  involved 
in  proceedings  in  courts  ol  justice,  as  at  common  laV  and  by 
V.S.  5079,  and  provides  that,  *'A  person  of  whom  an  oath  is 
required  by  law,  who  wilfully  swears  falsely  in  regard  to  any 
matter  or  thing  respecting  which  such  oath  is  required,  shall 
be  guilty  of  perjury"  *  *  .  Section  444  makes  it  perjury  for 
a  person  to  swear  falsely  in  violation  of  the  provisions  of  the 
chapter  therein  referred  to. 

The  state's  attorney  does  not  claim  that  the  indictment 
would  be  sufficient  at  common  law,  but  insists  that  the  pur- 
pose of  the  statute  was  to  do  away  with  the  technicalities 
of  the  common  law  requirements,  and  that  the  indictment  is 
in  substantial  compliance  with  the  form  prescribed  by  the 
statute. 

The  only  limitation  upon  the  power  of  the  legislature  in 
simplifying  the  form  is,  that  the  indictment  shall  be  so  framed 
as  to  apprise  the  respondent  of  the  cause  and  nature  of  the 
accusation  against  him ;  but  in  neither  count  of  this  indict- 
ment is  it  alleged  that  the  respondent  was  a  tax-payer  in 
Montpelier;  that  the  writing  which  contained  the  material 
njatter,  stated  in  substance,  was  a  tax  inventory;  nor  that 
the  writing  nor  the  material  matter  contained  therein  was 
required  by  law  to  be  sworn  to. 

The  legislature  could  only  outline  the  form  of  an  indict- 
ment, leaving  it  for  the  pleader  to  set  out  the  substance  of 
the  material  matter  according  to  the  character  of  the  writing 
itself;  but  the  legislature  must  have  intended  that  the  pleader 
should  set  out  enough  of  the  substance  of  the  material  mat- 
ter to  make  it  apparent  to  the  court  that  the  writing  was 
one  that  was  required  by  law  to  be  sworn  to.  It  was  not 
intended  that  anything  should  be  abated  from  the  right  of 
the  person  accused  to  be  informed  of  the  cause  and  nature  of 
the  accusation. 

In  State  v.  Camley,  67  Yt.  322,  the  indictment  was  for 
testifying  falsely  upon  a  trial  in  a  court  of  justice.  The 
indictment  was  there  drawn  according  to  a  simplified  form 
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prescribed  by  the  legislature,  but  the  matter  falsely  sworn  to 
was  fully  set  out  in  questions  to  and  answers  by  the 
respondent.  That  case  went  no  further  than  to  hold  that 
the  charge  that  the  respondent  committed  perjury  by  giving 
certain  testimony  sufficiently  informed  him  that  he  was  law- 
fully sworn,  that  his  testimony  was  false  and  that  he  wilfully 
testified  falsely. 

In  Michigan  the  statute  is:  *  *  *  **when  a  lawful  oath 
is  administered  by  any  one  that  hath  authority,  to  any  per- 
son in  any  judicial  proceeding,  who  sweareth  absolutely  and 
falsely  in  any  matter  material  to  the  issue  or  cause  in  ques- 
tion" *  *  *  .  In  People  v.  Fox,  25  Mich.  497,  upon  an 
indictment  under  that  statute,  the  oath  was  to  an  affidavit 
to  be  used  in  court,  and  it  was  held  that  the  indictment  w^as 
not  good  at  common  law,  and  that  under  the  statute  it  must 
be  alleged  that  the  oath  was  one  required  by  law ;  that  the 
purpose  for  which  the  oath  was  made  must  be  stated. 

In  People  v.  Gatge,  26  Mich.  30,  the  oath  was  to  a  bill  in 
equity,  and  the  indictment  was  held  bad  because  it  was  not 
averred  that  that  the  bill  was  of  a  character  required  by  law 
to  be  verified  by  oath. 

In  an  indictment  where  it  was  alleged  that  the  respondent 
swore  falsely  to  a  certain  petition  to  an  excise  board ;  held 
bad  because  it  did  not  allege  that  the  petition  was  made,, 
taken  and  to  be  used  for  any  purpose  required  by  law.  Slate, 
Ex,  Rel.  Frederick  Hetntz  v.  Court  of  Quarter  Sessions,  45 
N.  J.  L.  523. 

While  it  is  not  necessary  under  our  present  statute  and  the 
prescribed  form  to  set  out  the  entire  writing,  and  it  is  suffi- 
cient to  state  its  substance,  enough  must  be  stated  to  give 
the  respondent  clear  notice  of  the  charge  he  is  called  upon  to 
defend  against.  It  is  a  well  settled  rule  that  while  it  is 
sufficient,  in  general,  to  allege  an  offense  in  the  words  of  the 
statute  if  they  cover  every  element  of  the  offense  charged,  in 
all  cases  the  offense  must  be  set  forth  with  clearness,  and 
with  all  certainty  necessary  to  apprise  the  accused  of  the 
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crime  with  which  he  stands  charged.    Whart.  Cr.  PI.  &  Pr. 
(9  ed.)  §  220 :  U,  5.  v.  Mann,  95  U.  S.  580. 

The  opinion  of  Mr.  Chief  Justice  Waite  upon  the  sufficiency 
of  the  indictment  in  £/.  S,  v.  Cruikshanky  92  U.S.  542,  is  thus 
summarized  in  the  syllabus :  "The  object  of  an  indictment  is, 
first,  to  furnish  the  accused  with  such  a  description  of  the 
charge  against  him  as  will  enable  him  to  make  his  defense, 
and  avail  himselfof  his  conviction  or  acquittal  for  protection 
against  a  further  prosecution  for  the  same  cause;  and, 
second,  to  inform  the  court  of  the  facts  alleged,  so  that  it 
may  decide  whether  they  are  sufficient  in  law  to  support  a 
conviction,  if  one  should  be  had."  Mr.  Justice  Clifford 
remarked  in  that  case:  * 'Offences  created  by  statute,  as  well 
as  offences  at  common  law,  must  be  accurately  and  clearly 
described  in  an  indictment;  and,  if  the  offense  cannot  be  so 
described  without  expanding  the  allegations  beyond  the 
mere  words  of  the  statute,  then  it  is  clear  that  the  allega- 
tions of  the  indictment  must  be  expanded  to  that  extent,  as 
it  is  universally  true  that  no  indictment  is  sufficient  which 
does  not  accurately  and  clearly  allege  all  the  ingredients  of 
which  the  offense  is  composed,  so  as  to  bring  the  accused 
within  the  true  intent  and  meaning  of  the  statute  defining 
the  offense.'' 

In  an  indictment  for  larceny  it  would  not  be  sufficient  to 
charge  that  the  accused  feloniously  took  and  carried  away 
personal  property,  without  describing  it  or  alleging  owner- 
ship. In  Stale  v.  BrucBy  69  Vt.  98,  a  complaint  which 
charged  a  breach  of  the  public  peace  by  threatening  to  strike, 
beat,  injure  and  assault  **divers  and  sundry  persons,"  with- 
out naming  them  or  alleging  that  their  names  were  unknown, 
was  held  bad  on  demurrer.  It  was  there  said  that,  by 
stating  the  names  the  offense  was  more  certainly  identified, 
and  made  more  specific,  instead  of  being  left  general ;  also 
that  it  would  avoid  the  risk  of  the  accused  being  put  on  trial 
for  an  offense  not  intended  by  the  indictors.  The  rule  is  also 
fully^  discussed  and  clearly  stated  in  State  v.  Fiske^  66  Vt. 
434,  and  needs  no  farther  amplification  here. 
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The  new  statute  and  new  forms  of  indictments  relieve  the 
pleader  of  many  technicalities  of  the  common  law  forms,  but 
they  do  not  relieve  him  from  stating  the  substance  of  the 
material  matter,  and  in  so  stating  it,  the  common  law  rules 
in  respect  to  certainty  are  still  applicable.  This  indictment 
must  be  held  bad  on  demurrer  because  it  contains  no  aver- 
ment that  the  writing  was  one  required  by  law  to  be  sworn 
to,  does  not  state  its  substance,  nor  sufficiently  apprise  the 
respondent  of  the  crime  with  which  he  is  charged. 

The  pro-forma  ruhng  of  the  court  below  reversed;  de- 
murrer  sustained;  indictment  held  insufficient^  and 
quashed. 


State  vs,  Henry  F.  Estabrooks. 

January  Term,  1898. 
Present :  Ross,  C.  J.,  Taft,  Rowell,  Tyler,  Munson  and  Start,  JJ. 
Perjury— Indictment  Insufficient—  V,  S.  $4^7  form  50—  V.  S.  j/A?. 

The  affidavit  appended  to  the  statutory  personal  property  mortgai^e  is  "an 
oath  required  by  law,"  within  the  meaning  of  V.  S.  5080,  and  perjury 
may  be  properly  assigned  for  wilfiilly  swearing  falsely  therein. 

The  indictment  in  question  undertook  to  charge  perjury,  in  the  making  of 
an  affidavit  to  a  chattel  mortgage,  in  that  it  falsely  stated  that  the  debt 
was  a  just  one  and  that  the  mortgage  was  given  to  secure  it;  but  the 
indictment  failed  to  set  forth  the  condition  of  the  mortgage,  and  to 
describe  any  debt  purporting  to  be  due  from  the  mortgagor  to  the 
respondent.    Held,  insufficient  on  demurrer. 

Heldy  insufficient,  also,  in  failing  to  allege  that  the  affidavit  was  appended, 
or  made  to  be  appended,  to  the  mortgage,  and  in  failing  to  allege  that 
the  property  was  of  a  kind  and  in  a  situation  to  be  the  subject  of  a  chat- 
tel mortgage,  and  in  failing  to  set  forth  the  mortgage,  or  aver  that  it 
was  one  which  the  law  required  to  be  verified  by  oath. 

Indictment  for  perjury.      Heard    on   drfhurrer    to    the 
indictment  at  the  December  Term,  1897,  Caledonia  County, 
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Thompson^  J,,  presiding.  Demurrer  overruled  and  indictment 
adjudged  sufficient,    The  respondent  excepted. 

Bates,  May  &  Simonds  and  Dunnett  &  Slack,  for  the 
respondent,  cited  Clark's  Crim.  Pro.  pp.  156, 157,  note  87  and 
cases  cited:  State  v.  Collins,  62  Vt.  195;  States,  McCone,  59 
Vt.  118;  State  v.  Keach,  40  Vt.  118;  State  v.  Doherty,  103 
Mass.  443 ;  Rex  v.  Aylett,  1  T.  R.  63,  69 ;  Reg.  v.  Thomas, 

2  Car.  &  Kir.  806;  State  v.  Powell,  28  Tex.  626;  Dodge  v. 
State,  24  N.  J.  L.  455 ;  Carpenter  v.  State,  4  How  163 :  34 
Am.  Dec.  116 ;  Saco  v.  Weniworth,  37  Me.  165 ;  State  v.  An- 
derson, 103  Ind.  170 ;  State  v.  Reynolds,  108  Ind.  353 ;  5/^/^ 
V.  Wood,  110  Ind.  82;  5/a/^  v.  Cunmngham,  116  Ind.  209 
State  v.  Shupe,  16  la.  36:  85  Am.  Dec.  and  note  on  p.  497 
State  V.  ScktU,  27  la.  263 ;  State  v.  Gr^^«,  24  Ark.  591 
Kerr  v.  /k^s^fe,  42  111.  307;  StaU  v.  Bixler,  62  Md.  354 
Cons,  of  Vt.  Art.  10;  Story,  Com.  on  Cons.,  §1783;  State  y. 
Hodgson,  66  Vt.  134;  168  U.S.  262;  U.  S,  v.  Crutkshank,  92 
U.  S.  542 ;  U.  S.  v.  Mills,  7  Pet.  142 ;  £/.  5.  v.  Cook,  17  Wall. 
174;  1  Arch.  Crim.  Pr.  and  PI.  291;  2  Story,  Cons.  §  1785; 
Hewitt  V.  State,  25  Tex.  722;  Abram  v.  5V^/^,  25  Miss. 
590;  Huntsman  v.  State,  12  Tex.  App.619;  Landrtngham  v. 
5/^/^,  49  Ind.  186;  5/a/^  v.  Mace,  76  Me.  64;  State  v. 
Startup,  39  N.  J.  L.  424 ;  A^fe  v.  Stark,  136  N.  Y.  538 ; 
People  V.  Dumar,  106  N.  Y.  502;  5/a/^  Y.Terry,  109  Mo.  601 ; 
State  V.  Krueger,  134  Mo.  262 ;  5//i/^  v.  Brandt,  41  la. 
593;  f/.  5.  V.  Ford,  34  Fed.  Rep.  28;  U.  S.  v.  5/fl;/<w,  2Flipp. 
C.  C.  319;  Wharton,  Crim.  Prac.  and  PL  §  90;  Ordonaux, 
Cons.  Leg.  p  259;  State  v.  Ptske,  66  Vt.  434;  State  v. 
Simons,  30  Vt.  622 ;  Ortner  v.  People,  6  Thomp.  and  Cook, 
548 ;  State  v.  Bowleus,  3  Heisk.  (Tenn.)  29 ;  People  v.  Gage, 
26  Mich.  30;  Hetntz  v.  £/««?«  Quarter  Sessions,  45  N.  J.  L. 
523 ;  Silver  v.  State,  17  Ohio,  365 ;  State  v.  McCarthy,  41 
Minn.  59 ;  ^/o/^?  v.  Chandler,  42  Vt.  446 ;  Langford  v.  5V^/^, 
9  Tex.  App.  283;^Linn  v.  Qwf.,  96  Pa.  St.  285 ;  State  v.  Z?ay, 

3  Vt.  142 ;  State  v.  Htggins,  53  Vt.  191 ;  State  v.  J/z7&r,  60 
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Vt.  90;  State  v.  Benjamin^  49  Vt.  101;  Moore  v.  Com.,  6 
Met.  243;  State  v.  Collins,  62  Vt.  195;  Bradlaugh  v.  Reg.,  3 
L.  R.  Q.  B.  Div.  619;  Wharton,  Crim.  PL  and  Prac.  221. 

William  H,  Taylor,  State's  Attorney,  for  the  State. 

(1)  The  indictment  charges  perjury  in  two  counts  under 
V.  S.  §  5080,  which  provides:  "A  person  of  whom  an  oath 
is  required  by  law,  who  wilfully  swears  falsely  in  regard  to 
any  matter  or  thing  respecting  which  such  oath  is  required, 
shall  be  guilty  of  perjury  and  punished  as  provided  in  the 
preceding  section." 

The  offense  charged  would  not  be  perjury  at  common  law, 
the  alleged  false-swearing  not  having  been  given  "in  the 
course  of  justice."  In  Vermont  the  common-law  crime  of 
perjury  has  been  extended  and  enlarged  by  statute  to  include 
false  swearing  "in  regard  to  any  matter  or  thing  respecting 
which  an  oath  is  required"  by  law. 

The  affidavit  appended  to  the  statutory  personal  property 
mortgage  is  "an  oath  required  by  law"  within  the  meaning 
of  V.  S.  §  5080,  and  perjury  is  properly  assigned  for  wilfully 
swearing  falsely  therein. 

The  law  authorizing  and  requiring  the  taking  of  the  oath 
alleged  in  the  indictment  is  found  at  §  2253,  V.  S.,  which  pro- 
vides: "Each  mortgagor  and  mortgagee,  or  in  the  absence 
of  the  mortgagee,  his  agent  or  attorney,  shall  make  and 
subscribe  an  affidavit  in  substance  as  follows :  "We  severally 
swear  that  the  foregoing  mortgage  is  made  for  the  purpose 
of  securing  the  debt  specified  in  the  conditions  thereof,  and 
for  no  other  purpose,  and  that  the  same  is  a  just  debt,  due 
and  owing  from  the  morgagor  to  the  mortgagee."  State  v. 
Collins,  62  Vt.  195 :  Ex  parte  Carpenter,  64  Cal.  267 ;  Fore- 
man V.  Union  and  Advertiser  Co.,  83  Hun.  385. 

The  first  count  charges  perjury  in  the  ordinary  form  for 
laying  the  offense  when  the  alleged  false  swearing  is  in  the 
nature  of  an  affidavit.  '  Bishop's  Directions  and  Forms, 
§  874  and  cases  cited  in  notes. 
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The  second  count  charges  perjury  in  the  statutory  form,  V. 
S.,  §  5417,  form  50,  revising  No.  29,  Acts  of  1890,  §2. 

The  first  count  is  sufficient  in  either  view,  whether  consid- 
ered as  a  common-law  form  of  pleading  or  as  a  substantial 
compliance  with  the  statutory  form.  The  rigor  of  the  old 
common  law  in  charging  perjury  has  been  greatly  modified 
by  statute,  both  in  England  and  in  this  country.  V.  S., 
§  5083  prescribes  the  requirements  of  an  indictment  at 
common  law  in  this  state.  The  legislature  has  attempted 
to  do  away  with  the  technicalities  of  the  early  procedure, 
and  this  it  has  authority  to  do,  subject  to  the  limitation  con- 
tained in  Article  10  of  our  constitution,  viz.:  that  the 
respondent  shall  be  apprised  of  the  cause  and  nature  of  the 
accusation  against  him. 

The  requirements  of  the  constitution  are  satisfied  if  the 
respondent  is  apprised  with  reasonable  certainty  as  to  what 
accusation  he  must  meet  at  the  trial,  and  if  the  charge  is 
sufficiently  explicit  to  protect  him  fi-om  being  twice  put  in 
jeopardy  on  the  same  accusation.  The  word  perjury,  ex  m 
termtm^  sufficiently  charges  all  the  essentials  of  the  crime. 
StaU  V.  Camley,  67  Vt.  322;  Georsan  v.  Cam.,  99  Pa.  St. 
388 ;  Siate  v.  Ah  Lee,  18  Ore.  542 ;  State  v.  Corson,  59  Me. 
137;  State  v.  Casey,  45  Me.  435;  Com.  v.  Ashley,  2  Gray 
356;  State  v.  Peters,  107  N.  C.  883;  People  v.  Wtlhams,  92 
Hun.  354;  People  v.  Wtlhams,  149  N.  Y.  1;  Bishop's  Direc- 
tions and  Forms,  872,  and  cases  cited  in  notes. 

It  is  unnecessary  to  allege  that  the  oath  taken  was 
required  by  law,  that  being  a  conclusion  of  law  to  be  drawn 
from  facts  set  out.  If  sufficient  facts  are  set  out  in  the 
inducement,  or  if  the  affidavit  itself,  as  recited,  sufficiently 
states  such  facts,  the  requirements  of  the  rule  as  to  pleading 
on  a  statute  have  been  complied  with  in  this  particular. 

(2)  The  indictment  designates  the  instrument  as  to 
which  the  alleged  false  oath  was  taken  by  its  statutory 
title.  It  is  first  spoken  of  by  its  usual  name,  '^chattel  mort- 
gage," and  is  then  specified  as  being  a  '^mortgage  deed  of 
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personal  property/ 'and  the  latter  name  is  used  in  subsequent 
allegations  of  the  first  count. 

(3)  Both  counts  allege,  in  substance  if  not  in  terms,  that 
the  false  oath  was  appended  to  an  instrument  in  the  execution 
of  which  the  law  requires  an  oath.  But  it  is  unnecessary  in 
order  to  commit  the  crime  of  perjury  in  the  way  alleged  in 
this  indictment,  that  the  false  affidavit  should  actually  be 
appended  to  the  mortgage.  The  crime  is  perfected  if  the 
respondent  and  Mr.  Harlow,  in  the  proper  execution  of  such 
mortgage,  took  and  subscribed  the  affidavit  recited  in  the 
indictment,  the  other  elements  of  the  offense  existing. 

(4)  The  second  count  follows  the  statutory  form  and  is 
therefore  sufficient  if  it  apprises  the  respondent,  with  reason- 
able certainty,  of  the  cause  and  nature  of  the  accusation 
against  him.    Cases  cited  above. 

Tyler,  J.  This  indictment  is  based  upon  §  5080,  V.  S., 
which  must  be  construed  to  include  affidavits  to  chattel 
mortgages. 

The  purpose  for  which  such  a  mortgage  is  given  under 
§  2252  is,  that  the  mortgagor  may  give  the  mortgagee 
security  upon  the  personal  property  described  in  the  mort- 
gage, for  the  payment  of  the  debt  described  in  the  condition 
thereof,  the  mortgagor  retaining  possession  of  the  property 
until  the  condition  is  broken.  By  §  2253  the  parties  are 
required  to  make  and  subscribe  an  affidavit,  in  substance, 
that  the  mortgage  is  made  for  the  purpose  of  securing  the 
debt  specified,  and  for  no  other  purpose,  and  that  the  same 
is  a  just  debt,  due  and  owing  from  the  mortgagor  to  the 
mortgagee,  which  affidavit,  with  the  certificate  of  the  oath 
signed  by  the  authority  administering  the  same,  must  be 
appended  to  such  mortgage.  A  writing  has  no  validity  as 
a  chattel  mortgage  unless  it  is  given  as  such  security. 

It  is  alleged  in  substance  in  this  indictment,  that  the 
respondent  swore  falsely  that  the  mortgage  was  given  for 
the  purpose  of  securing  the  debt  specified  in  the  condition 
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thereof,  and  that  the  same  was  a  just  debt,  etc.,  but  the  con- 
dition of  the  mortgage  is  not  set  out,  nor  is  any  debt 
described  purporting  to  be  due  from  Harlow  to  the  respon- 
dent. The  only  other  mention  of  a  debt  in  the  indictment  is, 
that  the  mortgage  was  given  *'as  security  for  the  payment 
of  a  certain  promissory  note  described  in  the  condition  of 
said  mortgage  deed/'  without  alleging  by  whom  the  note 
was  given  nor  to  whom  it  was  payable.  The  indictment  is 
insufficient  in  not  describing  the  pretended  debt  and  in  not 
alleging  that  the  respondent  swore  falsely  that  it  was  a  just 
debt  honestly  due  and  owing  from  Harlow  to  him,  and  that 
the  mortgage  was  given  as  security  for  its  payment. 

Section  2253  requires  that  the  affidavit,  with  the  certificate 
of  the  oath  signed  by  the  authority  administering  the  same 
shall  be  appended  to  such  mortgage.  This  is  a  material 
matter,  yet  the  indictment  contains  no  direct  allegation  that 
the  affidavit  made  and  subscribed  by  the  respondent  was 
appended  to  the  mortgage  executed  by  Harlow  to  him,  nor 
is  there  a  necessary  implication  that  the  affidavit  relates  to 
that  mortgage. 

V.  S.  2269  provides  that  certain  machinery  may  be  mort- 
gaged by  deed  executed,  acknowledged  and  recorded,  as 
deeds  of  real  estate,  without  the  affidavit  required  in  chattel 
mortgages  under  §  2251,  2252  and  2253.  The  indictment 
does  not  disclose  what  kind  of  personal  property  was  mort- 
gaged, nor  whether  it  was  situated  in  this  state,  nor  allege 
that  it  was  a  kind  of  property  and  so  situated  that  it  was 
the  subject  of  a  chattel  mortgage.  The  averment  that  it  was 
"a  chattel  mortgage,  to  wit,  a  mortgage  deed,"  is  quite  as 
consistent  with  its  bdng  a  mortgage  of  machinery,  such  as 
is  described  in  §  2269,  as  that  it  was  property  subject  to  a 
chattel  mortgage. 

There  is  no  averment  that  the  mortgage  was  one  that  was 
required  by  law  to  be  verified  by  the  respondent's  oath,  and 
the  substance  of  the  mortgage  is  not  set  out  so  that  the 
court  can  form  any  judgment  as  to  the  necessity  of  an  oath. 

^7 
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The  indictment  is  too  vague  and  indefinite  in  its  material 
allegations  to  inform  the  respondent  of  the  nature  and  cause 
of  the  accusation  against  him.  It  does  not  ftilfill  the  require- 
ment of  the  Act  of  1890,  No.  29,  V.  S.  5083,  nor  the  require- 
ment of  the  constitution.  The  mortgage  is  not  so  described 
or  identified  that  a  conviction  or  an  acquittal  in  this  case 
would  be  a  bar  to  a  further  prosecution  for  the  same  cause. 

The  general  rules  of  law  relative  to  the  form  of  indictments 
are  stated  in  State  v.  Rowell,  reported  in  this  volume,  and 
need  not  be  repeated  in  this  case. 

Demurrer  sustained;  indictment  adjudged  insufficient 
and  quashed. 


The  Town  of  Dover  vs.  H.  H.  Winchester  and  C.  E. 

Haynes. 

January  Term,  1898. 

Present:  Taft,  Rowbll,  Tylbr,  Start  and  Thompson,  JJ. 

Evidence— Not  Error  to  Exclude  Proof  Covered  by  Concession — Adtnis- 
sion— Remoteness  y  A  Preliminary  Question  for  Trial  Court —Rele- 
vancy—Habits  of  Sheep-Killing  Dogs— Rebuttal. 

It  is  not  reversible  error  to  exclude  evidence  of  a  fact  which  is  conceded 
before  the  close  of  the  trial. 

The  question  being  whether  the  defendants'  dogs  killed  certain  sheep,  it  was 
error  to  exdnde  the  statement  made  to  the  plaintiff's  selectman  bj  one 
defendant,  in  the  presence  of  the  other,  that  "they  thought  there  "were 
other  dogs  in  the  scrape." 

It  is  permissible  to  prove  the  character  and  habits  of  a  dog  by  showing  his 
behavior  on  particular  occasions  before  and  after  the  occurrence  in  ques- 
tion, whether  in  or  out  of  the  master's  presence. 

Whether  facts,  relevant  in  their  nature,  are  too  remote  in  time  or  place,  is  a 
preliminary  question  for  the  trial  court,  and,  ordinarily,  will  not  be 
revised. 
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The  qacstion  being  whether  the  defendants'  dogs  killed  the  sheep  in  question 
in  one  pasture,  it  was  not  relevant  for  the  defendants  to  show  that  other 
dogs  killed  other  sheep,  in  a  neighboring  pasture,  at  about  the  same  time, 
in  the  same  manner  in  which  the  sheep  in  question  had  been  killed,  and 
that  their  barking  sounded  like  the  barking  of  the  dogs  which  were  said 
to  have  killed  these. 

One  fact  cannot  be  inferred  irom  another  merely  because  the  two  are 
similar. 

To  rebut  the  defendants'  evidence  that  their  dogs  went  among  their  own 
sheep  without  molesting  them,  the  plaintiff  should  have  been  permitted 
to  show  that  sheep-kilUng  dogs  are  not  accustomed  to  attack  the  sheep 
of  their  owners,  but  commit  their  depredations  away  from  home. 

Action  to  recover  damages  paid  by  plaintiflF  to  owners 
of  sheep  killed  by  dogs,  against  defendants  as  owners  of  the 
dogs.  Trial  by  jury  at  the  September  Term,  1897,  Windham 
County,  Ross^  C.  J.,  presiding.  Verdict  and  judgment  for  the 
defendants.    The  plaintiff  excepted. 

The  testimony  of  Houghton,  referred  to  under  division 
four  of  the  opinion,  was  that  the  witness  had  discovered  two 
dogs,  not  the  defendants',  chasing  and  maiming  his  sheep, 
and  killed  them  with  the  consent  of  the  owners. 

»S.  T.  Davenport  and  Clarke  C.  Fttts^  for  the  plaintiff. 

Waterman^  Martin  &  Httt^  for  the  defendants. 

Evidence  of  the  behavior  of  the  dogs  in  respect  to  killing 
sheep  after  the  occurrence  in  question,  was  admissible,  and 
the  question  of  remoteness  was  for  the  trial  court.  Kennan 
V.  Gilmer,  131  U.  S.  22 ;  Todd  v.  Rowley,  8  Allen  51 ;  Maggt 
V.  Cutis,  123  Mass.  535 ;  Chamberlain  v.  Enfield,  43  N.  H. 
356 ;  State  v.  Ward,  61  Vt.  185 ;  Green  v.  Donaldson,  16  Vt. 
162. 

Taft,  J.  (1)  The  questions  in  this  case  are  those  of 
evidence.  V.  S.  4836,  4837,  provide  that  when  sheep  are 
killed  by  dogs,  the  selectmen  shall  proceed  and  determine 
that  the  killing  of  the  sheep  is  the  work  of  dogs,  and  have 
the  damages  ascertained  and  appraised.  The  deposition  of 
one  Boyd,  who  was  a  selectman  of  the  plaintiff  town  at  the 
time  when  the  sheep  were  killed,  was  offered  in  evidence,  and 
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the  statement  therein,  ^'I  was  satisfied  it  was  the  work  of 
dogs,"  was  excluded.  It  was  the  duty  of  the  selectmen  to 
determine  that  the  sheep-killing  was  the  work  of  dogs,  before 
they  proceeded  to  appraise  the  damages,  and  the  testimony 
excluded  was  legitimate  upon  that  question;  but  if  its 
exclusion  was  error  at  the  time  it  was  oflFered,  the  error  was 
cured  by  the  subsequent  concession  of  the  defendants  that 
the  ascertainment  and  payment  of  damages  were  regular ; 
therefore  the  testimonyof  the  deponent,  that  he  was  satisfied 
it  was  the  work  of  dogs,  was  unnecessary.  The  fact  which 
the  testimony  tended  to  prove  was  conceded,  and  the  plain- 
tiff was  not  harmed  by  its  exclusion.    Reynolds  on  Ev.  §  57. 

(2)  Boyd's  testimony  tended  to  show  that  he  had  conver- 
sation with  the  defendants  concerning  their  dogs,  in 
<;onnection  with  the  killing  of  the  sheep  in  question,  and  that 
one  of  the  defendants,  the  other  being  present,  said,  "they 
thought  there  were  other  dogs  in  the  scrape."  This  part  of 
the  deposition  was  excluded.  It  tended  to  show  an  admis- 
sion by  the  defendants  that  their  dogs  were  engaged  in  the 
killing,  the  fact  in  issue.    It  was  error  to  exclude  it. 

(3)  Exceptions  were  taken  to  the  admission  of  the  testi- 
mony of  Sherman,  Perry,  and  Winchester,  which  tended  to 
ishow  the  dogs  were  not  vicious  and  when  in  the  vicinity  of 
«heep,  and  when  among  them,  did  not  attack  them.  This 
was  proper  testimony,  whether  it  related  to  a  time  prior  to 
the  killing  or  subsequent  thereto.  The  only  way  of  showing 
the  fixed  character  and  habits  of  a  dog,  is  to  show  his 
<;onduct  on  particular  occasions.  Evidence  of  the  good  or 
bad  behavior  of  a  dog  would  tend  to  show  a  good  or  vicious 
disposition,  and  a  fixed  habit— Kennon  v.  Gtlmer^  131  U.  S. 
22— and  was  admissible  whether  the  dog  was  with  his 
master  or  away  from  him.  There  was  no  error  in  not  sub- 
mitting the  question  of  the  distance  of  the  dogs  from  their 
owners,  as  the  testimony  was  admissible  whether  they  were 
in  the  presence  of  their  owners  or  not. 

(4)  The  testimony  of  Houghton  was  excepted  to,  for  that 
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the  facts  to  which  he  testified  were  too  remote  in  location 
and  time.  The  circumstances  to  which  the  testimony  related 
took  place  at  the  distance  of  about  a  mile  from,  and  a  month 
after,  the  killing  of  the  sheep  which  are  the  subject  of  this 
controversy.  This  exception  will  not  avail  the  plaintiflF  for 
in  such  cases  the  length  of  time,  and  the  distance,  to  which 
such  evidence  may  extend  is  largely  within  the  discretion  of 
the  trial  judge.  It  is  a  preliminary  question,  which  will  not, 
under  ordinary  circumstances,  be  considered  by  this  court. 
Whether  the  testimony  was  relevant  we  do  not  consider. 

(5)  The  sheep  in  controversy  were  killed  during  the  first 
days  of  September,  1896,  in  the  Starkey,  sometimes  called 
the  Warner  pasture,  and  thetestimony  of  the  plaintiff*  tended 
to  show  they  were  bitten  in  the  neck  and  hindquarters. 
Under  exception,  the  defendants  were  permitted  to  show 
that,  on  the  fifth  day  of  that  month,  one  sheep  was  killed  in 
the  Simonds  pasture,  and  three  killed  and  two  wounded  in  a 
pasture  adjoining  thereto,  mostly  bitten  in  the  flank  and 
neck ;  these  pastures  were  a  mile  fi-om  the  Starkey  pasture, 
and,  under  like  exception  the  defendants  were  permitted  to 
show  that  in  November,  1896,  one  sheep  was  killed  in  the 
Simonds  pasture,  bitten  on  its  flank.  The  purpose  for  which 
this  testimony  was  offered  was  not  stated  by  the  counsel, 
and  the  purpose  for  which  it  was  admitted  was  not  stated 
by  the  court.  No  specific  objection  was  made  to  it.  If  it 
was  admissible  for  any  purpose  the  action  of  the  court  was 
not  erroneous.     Camp  v.  Camp,  59  Vt.  667. 

A  fact  or  circumstance  to  be  admissible  in  evidence  must  be 
one  upon  which  a  reasonable  presumption  or  inference  can 
be  founded  as  to  the  truth  of  the  issue  or  fact  in  dispute. 
The  fact  in  dispute  in  the  case  below  was,  did  the  defendants' 
dogs  kill  the  sheep  in  the  Starkey  pasture.  If  there  could 
have  been  any  evidence  in  the  cause  which  would  make  the 
testimony  admissible  we  must  presume  it  was  given.  Tenney 
V.  Smith,  63  Vt.  520,  and  cases  cited.  That  the  defendants' 
dogs  killed  the  sheep  in  the  Simonds  pasture  had  no  tendency 
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to  show  they  did  not  kill  those  in  the  Starkey  pasture,  and 
the  fact  that  other  dogs  killed  sheep  in  the  Simonds  pasture 
did  not  tend  to  show  the  same  dogs  killed  the  sheep  m  the 
Starkey  pasture.  The  rule  in  this  respect  is  well  stated  in  * 
Steph.  Dig.  of  Ev.,  Chap.  3,  Art.  10:  "A  fact  which  renders 
the  existence  or  non-existence  of  any  fact  in  issue  probable,  by 
reason  of  its  general  resemblance  thereto,  and  not  by  reason 
of  its  being  connected  therewith  in  any  of  the  ways  specified 
in  articles  3-9,  both  inclusive,  is  not  deemed  relevant  to  such 
fact,  except  in  the  cases  specially  excepted  in  this  chapter." 
In  articles  3-9,  cited,  it  is  said  the  fact  is  relevant,  when  so 
connected  as  to  form  part  of  the  same  transaction, — Art.  3 — 
when  the  act  of  a  co-conspirator, — Art.  4 — when  the  fact 
constitutes  theexerciseof  the  right  of  title  to  property, — Art. 
5 — a  fact  relative  to  the  existence  of  a  custom, — Art.  6 — facts 
which  supply  motive,  etc., — Art.  7 — statements  accompany- 
ing acts, — Art.  8 — and  facts  in  explanation  of  facts  in  issue, 
or  facts  relevant  thereto,— Art.  9.  In  none  of  these  ways 
was  the  factof  the  killing  of  the  sheep  in  the  Simonds  pasture 
connected  with  the  killing  in  the  Starkey  pasture,  and  the 
cases  specially  excepted  in  the  chapter  are  facts  showing 
good  faith,  intention,  system,  etc.  The  same  rule  is  stated 
in  Reynolds  on  Ev.  (3rd  Ed.)  Chap.  2,  §  12.  **This  principle, 
that  courts  are  not  at  liberty  to  infer  from  one  fact  the 
probable  existence  or  non-existence  of  another  fact  merely 
because  the  two  are  similar,  unless  thev  can  be  first  shown 
to  be  part  of  the  same  transaction,  or  to  be  connected 
together  in  some  way  by  the  chain  of  cause  and  effect,  is  one 
of  the  most  distinguishing  characteristics  of  the  English 
law  of  evidence."  It  was  legitimate  for  the  defendants 
to  show  that  dogs  of  other  parties,  acting  independently 
of  their  dogs,  killed  the  sheep  in  question;  but  that 
other  dogs  killed  other  sheep  **in  the  same  way  that  the 
sheep  were  that  they  have  described  as  being  killed  by  these 
dogs,"  which  was  the  ofier,  was  not  relevant  to  the  issue 
whether  the  defendants'  dogs  killed  the  sheep  for  which  suit 
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was  brought.  It  is  apparent  from  the  testimony  which  is 
referred  to  that  the  jury  were  asked  to  infer  that  other  dogs 
killed  the  sheep  sued  for,  because  they  killed  sheep  at  other 
times  and  places  in  the  same  manner  the  sheep  sued  for  were 
killed,  i.  e.,  infer  one  fact  from  the  existence  of  another 
because  the  two  facts  were  similar.  It  was  error  to  admit 
the  testimony.  We  cannot  see  how  the  fact  of  the  manner 
in  which  sheep  were  killed  in  theSimonds  pasture  could  have 
been  made  material  by  any  testimony  which  posssibly  could 
have  been  in  the  case. 

(6)  The  remaining  exception  refers  to  the  testimony  of 
Judge  Walker.  The  defendants'  testimony  tended  to  show 
that,  the  winter  and  summer  before  the  sheep  were  killed, 
their  dogs  went  among  their  sheep  and  did  not  offer  to 
molest  them.  This  was  evidence  introduced  by  the  defend- 
ants when  they  were  putting  in  their  case.  The  plaintiff 
offered  Judge  Walker  as  a  witness  to  show  that  sheep-killing 
dogs  are  not  accustomed  to  attack  the  sheep  of  their  owners, 
but  that  they  go  away  to  do  it.  It  is  urged  by  the  defend- 
ants that  this  testimony  was  not  excluded  by  the  court  but 
upon  the  court's  suggestion  that  they  might  omit  it,  the 
plaintiffs  counsel  withdrew  the  question.  Had  this  been  so, 
there  would  have  been  no  error  in  the  omission  of  Judge 
Walker's  testimony,  but  the  record  reads  that  "the  plaintiff 
also  excepted  to  the  ruling  of  the  court,  excluding  the  inquiry 
put  in  rebuttal  to  Judge  Walker."  The  record  controls,  and 
that  shows  the  inquiry  was  not  permitted  but  was  excluded 
by  the  court.  We  think  it  was  proper  testimony  to  meet 
that  of  the  defendants,  which  tended  to  show  their  dogs 
went  among  their  sheep  and  did  not  molest  them.  If  it  was  a 
fact  that  sheep-killing  dogs  did  not  attack  the  sheep  of  their 
master,  it  was  proper  for  the  plaintiff  to  prove  it,  and  as  they 

were  prevented  from  so  doing  by  the  ruling  of  the  court, 
there  was  error. 

Judgment  reversed  and  cause  remanded. 
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Sheffibld  Smith  vs,  Archibald  Anderson  and  Gborgb  A. 

January  Term,  1898. 
Present :  Ross,  C.  J.,  Taft,  Rowell,  Tyler,  Start  and  Thompson,  JJ. 

Conflict  of  Laws-^itus  of  Contract— Irover-^Whai  Amounts  to  a  Con- 
version—Mitigation of  Damages, 

If  there  is  nothing  else  in  the  case  to  show  in  reference  to  what  state  the 
parties  made  their  contract,  the  question  is  determined  by  the  place 
where  it  was  concluded. 

A  judgment  is  not  to  be  reversed,  on  exceptions,  because  the  jury  misunder* 
stood  a  correct  charge.  The  remedy  is  by  motion  to  set  aside  the  verdict. 

If  the  plaintiff  and  the  defendant  made  a  contract  in  Rhode  Island,  that  the 
plaintiff  should  famish  the  defendant  four  thousand  dollars  and  receive 
therefor  his  note  for  four  thousand,  six  hundred  dollars,  and  the  plaintifiT 
sent  to  the  defendant  in  Vermont  only  three  thousand,  eight  hundred 
dollars,  and  the  defendant  there  accepted  that  in  lieu  of  the  larger  sum^ 
the  contract  was  not  consummated  until  such  acceptance,  and  so  was  a 
Vermont  contract. 

If  a  note  is  made  in  one  state,  an  agreement  afterwards  made  in  another 
state  to  extend  the  time  of  payment  does  not  change  the  situs  of  the 
contract. 

A  mortgagor  of  lumber  caused  it  to  be  moved  to  save  it  from  damage  by 
water,  but  with  no  intention  of  interfering  with  the  mortgagee's  rights. 
Afterwards,  while  in  its  new  location,  it  was  destroyed  by  a  fire  which  it 
would  have  escaped  if  it  had  not  been  moved.    Held^  no  conversion. 

In  trover  by  mortgagee  against  mortgagor  for  selling  a  portion  of  the 
*  mortgaged  property,  the  defendant  cannot  show  in  mitigation  of 
damages  that  the  property  disposed  of  was  replaced  by  other  which  was 
sold  under  foreclosure  proceedings  and  the  avails  thereof  paid  to  the 
plaintiff,  it  not  appearing  that  the  plaintiff  knew  of  or  consented  to  the 
substitution. 

Trover  for  lumber.  Trial  by  jury  at  the  December  Terin^ 
1896,  Windsor  County,  Munson^  J.,  presiding.  Verdict  and 
judgment  for  the  defendants.    The  plaintiff  excepted. 

It  appeared  that  the  plaintiff  held  a  note  for  $4600,  signed 
by  the  defendant  Ames,  secured  by  a  mortgage  upon  lumber. 
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The  note  was  dated  at  Norwich,  Vermont,  where  the  maker 
resided.  The  lumber  was  situated  in  the  sametown,  and  the 
mortgage  was  there  executed  and  recorded.  The  plaintiff 
resided  in  Rhode  Island,  where,  it  was  conceded,  any  rate  of 
interest  agreed  upon  by  the  parties  is  legal.  The  defendant 
Ames  arranged  with  the  plaintiff,  in  Rhode  Island,  for  a  loan 
of  $4000,  for  which  he  was  to  give  him  the  note  referred  to 
for  $4600.  The  plaintiff  claimed  that  $200  was  to  be  paid 
to  the  plaintiff's  agent  Moore,  under  an  agreement  between 
Ames  and  Moore,  for  the  latter's  services  in  procuring  the 
loan  and  passing  upon  the  security ;  that  after  the  note  and 
mortgage  were  executed,  Moore  took  them  to  Norwich  with 
checks  payable  to  Ames  for  $3800,  and  one  payable  to  him- 
self for  $200,  and,  after  again  examining  the  records, 
delivered  the  check  for  $3800  to  Ames,  retaining  the  other, 
as  agreed,  and  left  the  mortgage  to  be  recorded. 

The  defendant  claimed  that  he  never  agreed  to  allow 
Moore  $200,  or  knew  that  he  retained  it,  and  that  he  never 
understood  why  he  did  not  receive  the  $4000. 

It  appeared  that  when  the  mortgage  was  given,  the  lumber 
was  stuck  up  in  the  yard  of  the  defendant's  mill  in  sixty 
different  piles,  as  described  in  the  mortgage,  each  pile  marked 
by  a  tin  tag  attached  thereto  with  the  plaintiffs  name 
thereon.  The  defendant  did  not  deny  that  it  was  part  of  the 
contract  that  none  of  the  lumber  should  be  removed  or 
touched. 

Such  payments  had  been  made  on  the  note  before  the 
alleged  conversion  that  if  the  amount  furnished  was  only 
$3800,  there  was  nothing  due  upon  it,  if  treated  as  a 
Vermont  contract. 

John  H,  IVatson^  for  the  plaintiff. 

Hunton  &  Stickney,  for  the  defendant. 

Taft,  J.    There  were  nine  exceptions  reserved  on  trial. 
(1)    The  ninth  relating  to  the  admission  of  the  statutes  of 
New  Hampshire  relating  to  interest  and  usury  is  waived. 
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(2)  The  court  charged  that  whether  or  not  the  note  had 
been  paid  might  depend  upon  whether  the  contract  was 
made  in  Vermont  or  Rhode  Island.  The  plaintiff  insists  this 
was  error,  for  the  jury  might  well  understand  from  this  part 
of  the  charge  that  the  place  of  making  the  contract  was 
controlling  and  counsel  argue,  that  all  the  facts  and  circum- 
stances pertaining  to  the  transaction,  with  all  legal 
presumptions,  should  have  been  submitted  to  the  jury  for 
them  to  find  with  reference  to  the  law  of  which  state  the 
contract  was  made.  It  does  not  appear  but  that  this  was 
done,  and,  if  otherwise  it  would  be  error,  we  must  infer  that 
it  was.  The  charge  as  given  embodied  a  sound  legal 
proposition.  The  court  did  not  say  that  the  right  to  recover 
depended  upon  whether  the  contract  was  made  in  Vermont 
or  Rhode  Island,  but  that  it  might,  and  so  it  would,  if  there 
was  nothing  in  the  case  as  to  the  intention  of  the  parties  in 
reference  to  which  law  they  contracted.  If  the  jury  did  not 
find  that  the  parties  contracted  with  reference  to  either 
place,  then  the  right  to  recover  might  depend  upon  the  law 
of  the  place  in  which  the  contract  was  made.  It  is  unsafe  to 
reverse  a  judgmentfor  thereason  that  the  jury  misunderstood 
the  charge  of  the  court  when  the  charge  was  correct  both  in 
law  and  in  language.  If  a  jury  misunderstand  the  .charge  of 
the  court  the  remedy  is  not  by  exception  to  a  charge,  which 
is  correct,  but  by  motion  to  set  aside  the  verdict  and  grant  a 
new  trial.  To  reverse  a  judgment  upon  exception  when  the 
trial  court  has  committed  no  error,  is  illogical  to  say  the 
least,  and  should  never  be  done ;  in  fact  it  is  illegal  to  do  so. 

(3)  An  exception  was  taken  to  the  charge  in  regard  to  the 
check  for  $200. 

The  testimony  of  the  defendants  tended  to  show  that'an 
arrangement  was  made  in  Rhode  Island  that  the  plaintiff 
should  advance  the  defendant  Ames  the  sum  of  $4000  upon 
the  note  in  suit,  but  that  the  plaintiff  sent  him,  Ames, 
cheques  for  $3800  only,  Moore,  who  was  then  acting  for 
the  plaintiff,  taking  the  cheque  for  $200.  The  court  charged, 
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under  the  plaintiflPs  exception,  that  if  this  was  true,  the  con- 
tract was  not  finally  consummated  until  Ames  accepted  the 
cheques  for  $3800,  for  that  the  defendant  was  under  no 
obligation  to  accept  $3800  if  by  the  terms  of  the  contract, 
as  entered  into  in  Rhode  Island,  he  was  to  have  $4000,  and 
it  did  not  become  a  consummated  contract  until  the  latter 
sum  of  money  was  accepted  by  Ames  and  as  that  was  done 
at  Norwich  in  this  state,  it  was  in  a  fact  a  contract  finally 
executed  in  Vermont.  The  charge  was  correct,  that,  if  the 
defendants'  claim  was  trne,  the  contract  was  incomplete 
until  he  accepted  it  in  Vermont,  and  that  it  then  became  a 
Vermont  contract. 

(4)  The  exception  taken  in  regard  to  the  effect  of  the 
payment  of  a  certain  sum  for  the  extension  of  the  time  of 
payment  of  the  note  for  thirty  days,  did  not  change  nor  affect 
the  situs  of  the  original  contract.  No  change  was  made  in 
any  of  its  terms  save  the  time  of  payment,  none  in  the  rate 
of  interest,  none  in  the  place  of  payment.  It  is  like  a  case  in 
which  security  is  given  in  one  state  upon  a  loan  made  in 
another  and  it  is  held  that  taking  security  does  not  neces- 
sarily alter  the  locality  of  the  contract ;  or  a  contract  made 
in  one  country  subject  to  a  condition  to  be  performed  in 
another  in  which  the  law  is  different  and  it  is  held  that  the 
law  where  made  governs  because  thecondition  when  fulfilled 
refers  back  to  the  time  of  the  contract. 

(5)  Another  question  was  made  with  reference  to  the 
removal  of  eight  certain  piles  of  lumber.  The  testimony 
tended  to  show  the  lumber  was  being  injured  in  the  place 
where  it  was  then  piled,  that  the  defendant  Ames  caused  the 
lumber  to  be  removed,  without  the  consent,  knowledge,  or 
authority  of  the  plaintiff,  to  another  part  of  the  mill  yard 
many  rods  away,  with  other  piles  not  covered  by  the  mort- 
gage and  that  the  piles  removed  were  not  marked  as 
required,  to  indicate  that  they  were  covered  by  the  mort- 
gage. This  was  done  to  prevent  injury  to  the  lumber  from 
water  and  subsequently  it  was  burned.  The  court  charged  if 
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this  was  done  without  the  intent  of  interfering  with  plain- 
tiflPs  rights  and  of  converting  the  property  to  his  own  use,  it 
would  be  no  conversion.  This  instruction  was  correct.  The 
removal  did  not  prevent  its  being  held  under  the  mortgage. 
It  was  done  for  the  purpose  of  protecting  the  joint  interests 
of  both  the  plaintiff  and  the  defendant  Ames.  The  latter 
exercised  no  control  or  dominion  over  it  except  to  perform 
such  acts  as  tended  to  its  preservation.  Would  removing^ 
property  from  a  burning  building  by  a  mortgagor,  to  prevent 
its  destruction,  be  a  conversion  ?  We  doubt  if  any  one  will  so 
contend.  Neither  would  a  removal  to  prevent  it  from  injury 
by  water,  although  the  lumber  would  not  have  burned  had 
it  been  left  where  it  was  originally  piled,  be  a  conversion. 
The  removal  was  not  the  proximate  cause  of  its  destruction. 
Bams  V.  C.  K  R.  R.  Co,,  66  Vt.  290. 

(6)  Two  exceptions  were  reserved  in  regard  to  the 
admission  of  testimony  tending  to  showing  the  facts  in 
relation  to  the  lumber  being  damaged  where  originally  piled, 
their  situation  in  respect  to  water  and  their  liability  to 
damage.  From  what  is  said  under  the  preceding  point  it 
follows  that  the  testimony  was  properly  admitted  to  show 
the  situation  of  the  piles  removed  and  their  liability  to 
damage  in  case  they  were  not  removed. 

(7)  The  remaining  question  was  reserved  in  regard  to  the 
conversion  of  twenty-one  thousand  feet  of  lumber  taken 
from  three  piles  that  were  covered  by  the  plaintifiPs  mort- 
gage. Testimony  tended  to  show  that  the  workmen  of  Ames 
delivered  it  to  Anderson  who  took  the  property  and  used  it. 
That  subsequently  Ames,  upon  ascertaining  the  fact,  replaced 
it  with  green  lumber.  This  was  done  without  the  consent  or 
knowledge  of  the  plaintiff  and  the  testimony  tended  to  show 
that  it  was  done  by  mistake.  The  court  instructed  the  jury 
that  if  the  defendant  took  some  of  the  property  and  after- 
wards replaced  it  in  such  a  manner  and  under  such  circum- 
stances that  the  plaintiflf  would  have  the  benefit  of  that 
replacement,  such  replacement  would  go  in  mitigation  of  the- 
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damages.  To  this  instruction,  the  plaintiff  excepted.  This 
presents  to  us  the  question  whether  a  mortgagor  can  take 
mortgaged  property  and  replace  it  with  other  property 
without  the  consent  or  knowledge  of  the  mortgagee.  The 
record  states  there  was  no  testimony  in  the  case  which 
tended  to  show  that  the  plaintiff  had  the  benefit  of  such 
replacement.  The  testimony  tended  to  show  that  the 
twenty-one  thousand  feet  of  lumber  taken  was  replaced  by 
other  and  green  lumber  by  Ames*  direction  and  so  became 
commingled  with  the  mortgaged  property.  The  jury  might 
-well  infer  firom  the  fact  that  the  lumber  was  replaced  and 
that  the  mortgaged  property  was  sold  by  an  oflScer  under 
the  mortgage,  that  the  plaintiff  did  have  the  benefit  of  it. 
The  question  then  is  before  us,  whether  the  replacement  and 
the  sale  of  it  for  the  benefit  of  the  plaintiff  should  mitigate 
the  damages  he  sustained  by  reason  of  the  conversion  of  the 
originally  mortgaged  property.  The  only  adjudication  bear- 
ing directly  upon  this  subject,  that  we  are  awareof  is,.A/i7^a;f 
V.  Kidder^  55  Vt.  367.  In  that  case  Morgan  sold  a  herd  of 
cattle  including  a  yoke  of  oxen  to  Green  upon  condition 
that  they  were  to  remain  his  property  until  they  were  fully 
paid  for.  Green  sold  the  oxen  to  Kidder  and  the  latter  in  an 
action  of  trover  brought  against  him  for  the  conversion  of 
the  oxen,  offered  to  show  in  mitigation  of  damages  that  the 
identical  money  which  he  paid  Green  was  subsequently  paid 
to  the  plaintiff  and  applied  upoA  his  lien  debt  and  it  was 
claimed  that  this  pa3rment  should  go  in  mitigation  of  the 
damages  sustained  by  the  plaintiff.  The  court  held  other- 
w^ise,  that  the  money  paid  by  Green  to  the  plaintiff  could  not 
be  allowed  in  mitigation  of  damages.  That  case  is  on  "all 
fours"  with  this  and  must  control  it.  The  instruction  of  the 
court  in  this  respect  was  erroneous.  The  question  then 
arises,  did  it  harm  the  plaintiff?  The  latter  was  entitled  to 
a  verdict  at  least  for  nominal  damages  for  the  conversion  of 
the  twenty-one  thousand  feet  of  lumber  in  case  there  was 
anything  due  him  upon  the  note,  and  we  must  presume  the 
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jury  were  properly  instructed  in  this  respect,  and  as  the  jury 

returned  a  verdict  for  the  defendants,  they  must  have  found 

that  the  contract  was  a  Vermont  contract  and  that  there 

was  nothing  due  him  thereon.  The  plaintiff  was  not  harmed 

by  the  erroneous  ruling. 

Judgment  affirmed^ 


Mary  K.  Ward  vs,  Myron  Ward. 

January  Term,  1898. 

Present :  Taft,  Rowbll,  Tylbr,  Start  and  Thompson,  JJ. 

Contempt-^  Right  to  be  Heard-- V,  S,  26pp. 

Thepetitionee  was  summoned  to  show  cause  why  his  wife,  who  was  liying 
apart  from  him,  should  not  be  given  the  custody  of  their  minor  children, 
under  V.  S.  2699,  and  immediately  left  the  State,  taking  the  children  with 
him.  For  this  he  was  forthwith  adjudged  in  contempt  and  not  entitled 
to  participate  by  counsel  in  the  hearing  until  he  should  be  present  in  per- 
son and  have  the  children  within  the  jurisdiction  of  the  court,  //eld, 
error  for, 

The  petitionee  was  in  court  by  his  counsel  in  obedience  to  the  summons  of 
the  court,  not  asking  its  favor,  and  had  a  legal  right  to  be  heard. 

The  petitionee's  conduct  could  not  embarass  the  court  in  proceedin^^  to 
hear  and  determine  the  cause,  and  the  court  had  no  right  to  assume  that 
it  would  be  embarassed  in  the  execution  of  its  decree. 

Bven  if  the  petitionee  was  in  contempt,  the  court  could  not  without  a  hear- 
ing deprive  him  of  the  subject  matter  of  the  litigation,  when  his  conduct 
had  not  interfered  with  the  due  course  ot  procedure  to  final  decree. 

Moreover,  the  petitionee  could  not  be  legally  adjudged  in  contempt 
without  an  order  to  show  cause  and  an  opportunity  to  be  heard. 

Petition  under  V.  S.  2699,  for  the  custody  of  minor 
children  of  the  parties.  Heard  at  the  September  Term, 
1897,  Washington  County,  HosSf  C.  J.,  presiding.  The  ques- 
tion and  its  disposition  are  stated  in  the  opinion. 

L.  M.  Read^  for  the  petitionee. 
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Clarke  C,  Fitts  and  Waterman^  Martin  &  Httt^  for  the 
petitioner. 

Start,  J.  The  parties  are  husband  and  wife.  The  petition 
is  for  the  custody  of  their  minor  children.  The  petitionee 
left  the  state  immediately  after  the  petition  and  summons 
were  served  upon  him,  taking  the  children  with  him ;  and  for 
this  the  court  below  forthwith  adjudged  him  in  contempt 
and  not  entitled  to  participate  by  counsel  in  the  hearing, 
until  he  should  be  present  in  person  and  have  the  children 
within  the  jurisdiction  of  the  court.  It  does  not  appear  that 
the  court,  after  refusing  to  allow  the  petitionee  to  parti- 
cipate in  the  hearing  by  counsel,  proceeded  to  hear  the 
petitioner,  or  that  it  made  any  order  respecting  the  custody 
of  the  children;  and  the  case  might  properly  be  disposed  ol 
in  this  court  upon  the  ground  that  it  does  not  appear  that 
the  petitionee  has  been  harmed  by  the  refusal  of  the  court  to 
allow  him  to  participate  in  the  proceedings.  But,  inasmuch, 
as  this  question  is  not  raised  by  the  petitioner's  counsel,  and 
the  case  has  been  argued  upon  the  assumption  that  the 
court  below,  in  effect,  held  that  it  had  the  power,  after 
refusing  to  allow  the  petitionee  to  participate  in  the  hearing 
by  counsel,  to  proceed  and  grant  the  prayer  of  the  petition, 
we  will  consider  the  question  as  presented. 

V.  S.  2699,  provides,  that,  when  the  parents  of  minor 
children  are  living  separate,  the  county  court,  on  petition  of 
either  parent,  may  make  such  decree  concerning  the  care, 
custody,  maintenance  and  education  of  the  children,  as  it 
can  in  cases  where  the  court  grants  a  divorce.  V.  S.  2700, 
provides,  that,  when  such  petition  is  made,  a  summons  shall 
be  issued  to  the  other  party  to  appear  at  the  court  to  which 
the  petition  is  returnable,  and  show  cause  why  the  prayer  of 
the  petition  should  not  be  granted,  which  summons  and 
petition  shall  be  served  on  said  party  twelve  days  prior  to 
the  session  of  the  court.  In  compliance  with  this  statute, 
the  petitionee  was  summoned  to  appear  before  the  court 
and  show  cause  why  the  custody   of  his   minor  children 
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should  not  be  decreed  to  the  petitioner.  He  appeared  by 
counsel,  and  the  court,  after  adjudging  that  he  was  in  con- 
tempt, by  way  of  punishment,  refused  to  hear  him  respecting 
the  very  matter  he  was  summoned  to  answer  to,  until  he 
should  be  present  in  person  and  have  the  children  within  the 
jurisdiction  of  the  court.  If  the  petitionee  had,  by  his 
counsel,  been  before  the  court  asking  its  favor,  or  if  the 
question  of  whether  the  petitionee  should  be  heard  had 
been  discretionary  with  the  court,  it  could  have  denied  a 
hearing,  until  the  petitionee  purged  himself  of  the  contempt 
by  coming  before  the  court  and  having  the  children  within 
its  jurisdiction.  But  he  was  not  before  the  court  asking  its 
favor,  and  it  was  not  discretionary  with  the  court  to  grant 
or  deny  a  hearing.  He  was,  by  his  counsel,  before  the  court, 
in  obedience  to  its  summons,  to  show  cause  why  the 
petitioner  should  not  have  the  custody  of  the  children.  His 
presence  was  not  necessary  for  the  purpose  of  requiring  the 
petitioner  to  make  foil  proof  of  her  ability  and  fitness  to 
care  for  the  children,  and  his  absence  did  not  obstruct  or 
embarrass  the  court  or  degrade  its  authority ;  and,  for  his 
absence,  he  could  not  be  adjudged  in  contempt.  He  was  not 
required  to  bring  the  children  before  the  court.  Their  pres- 
ence was  not  necessary  for  a  full  and  complete  determination 
of  the  issue  presented  by  the  petition,  nor  had  the  court 
exercised  any  authority  over  them.  The  hearing  was  for  the 
purpose  of  determining  whether  the  court  would,  or  would 
not,  exercise  such  authority.  The  absence  of  the  petitionee 
and  the  children  could  only  affect  the  enforcement  of  an 
order  that  might,  or  might  not,  be  made  after  hearing,  and 
the  court  could  not  anticipate  that  the  petitionee  would  not 
comply  with  such  orders  as  it  should  adjudge  proper  and, 
for  this  reason,  deny  him  a  hearing  in  defense  of  his  rights  as 
father  of  the  children.  He  was  guilty  of  no  offense  in  the 
presence  of  the  court,  nor  had  he  disobeyed  any  of  its 
<rommands  respecting  the  cause  and  matter  he  was  sum* 
moned  to  answer  to,  and  was  entitled  to  be  heard,  as  a 
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matter  of  strict  legal  right.  The  constructive  contempt 
found  by  the  court,  which  could  in  no  way  affect  the  due 
course  of  the  proceedings  to  final  decree,  did  not  justify  a 
denial  of  this  right.  If  the  petitionee  was  in  contempt,  the 
court  could  punish  him  by  fine  or  imprisonment;  but  it 
could  not,  after  denying  him  a  hearing,  proceed  and  deprive 
him  of  the  subject-matter  of  the  litigation,  unless  the 
conduct,  on  account  of  which  he  was  adjudged  in  contempt, 
in  some  way  affected  the  due  course  of  procedure  to  final 
decree. 

The  right  to  be  heard  in  person,  or  by  counsel,  in  defense 
of  parental  rights  is  a  sacred  legal  right,  and  ought  not  to 
be  denied  because  of  constructive  contempt,  which  can  in  no 
way  hinder  or  embarrass  such  hearing  or  degrade  the 
authority  of  the  court.  In  Gordon  v.  Gordon^  141  111.  160: 
33  Am.  St.  294,  it  is  held,  that,  when  a  defendant  in  a  suit 
for  divorce  is  in  contempt  in  failing  to  obey  the  order  of  the 
court  for  the  payment  of  temporary  alimony,  the  court  has 
no  power  to  prevent  him  firom  interposing  a  defence  to  the 
merits  of  the  bill,  by  striking  out  his  answer.  In  Haldane  v. 
Eckford,  L.  R.  7  Eq.  425,  where  the  doctrine  contended  for 
was  attempted  to  be  applied,  the  vice-chancellor  said, 
"Although  the  contempt  committed  by  the  defendants  had 
been  of  the  most  flagrant  kind,  yet  as  what  they  asked  was 
for  the  purpose  of  defending  themselves,  he  had  no  jurisdic- 
tion to  refuse  the  order." 

We  think,  also,  that  the  petitionee  could  not  be  adjudged 
in  contempt  and  punished,  without  an  order  to  show  cause 
and  an  opportunity  to  be  heard.  He  had  committed  no 
offence  in  the  presence  of  the  court,  and  the  court  could  not 
assume,  without  giving  him  an  opportunity  to  be  heard, 
that  his  conduct  out  of  court  was  not  justifiable.  In 
Langdon,  Ex  parte,  25  Vt.  680,  the  relator  was,  without 
hearing  or  an  order  to  show  cause,  adjudged  in  contempt  for 
disobeying  an  order  respecting  the  custody  of  his  children ; 
and  it  was  held  that  the  proceedings  for  contempt  must  be 

28 
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regarded  as  a  distinct  and  independent  matter,  as  much  as  a 
new  suit,  and  that  it  required  distinct  notice  and  an  oppor- 
tunity to  be  heard.  In  Buckley  et  aL  v.  Pemne  et  aL,  decided 
by  the  Court  of  Errors  and  Appeals  of  New  Jersey,  in  1897, 
and  reported  in  the  Atlantic  Reporter,  Vol.  36,  1088,  the 
respondents  having  failed  to  produce  at  the  final  hearing  the 
young  children  who  were  the  subject  of  controversy,  the 
vice-chancellor,  at  once,  without  any  notice  to  the  respon- 
dents, took  depositions  ex  parte  as  to  the  reason  of  their 
non-production  and  forthwith  adjudged  the  respondents  in 
contempt,  and  directed  that  they  should  be  confined  in  jail 
until  they  should  purge  themselves  of  the  contempt ;  and  it 
was  held  that  the  parties  accused  should  have  had  ample 
notice  and  full  opportunity  to  make  defence  before  they  were 
condemned. 

The  order  adjudging  the  petitionee  in  contempt  and 
denying  him  the  right  to  participate  in  the  hearing 
by  counsel  is  vacated,  and  cause  remanded. 


Singer  Manufacturing  Co.  vs,  John  Nash. 

January  Term,  1898. 

Present:  Taft,  Rowbll,  Tyler,  Start  and  Thompson, JJ. 

V,  S.  1627— Issue  Tried  by  Court— No  Fact  Inferred  beyond  Statement-^ 
Conditional  Vendor's  Lien— Attaching  Cf  editor  Must  Show  Affirma-- 
lively  that  he  had  no  Notice  of  the  Lien, 

One  who  seeks  by  attachment  to  appropriate  the  property  of  a  conditional 
vendor  to  the  payment  of  a  debt  of  the  conditional  vendee,  must  bring 
himself  within  the  terms  of  the  statute  giving  such  right,  and  must, 
therefore,  show  affirmatively  that  he  had  no  notice  of  the  lien. 

V.  S.  2290,  construed. 

When  an  issue  of  fact  is  tried  by  the  county  court  under  V.  S.  1627,  this 
court  cannot  infer  any  fact  not  embraced  in  the  statement  required  to  be 
signed  by  a  majority  of  the  trial  judges. 

Hall  &  Chase  v.  Simpson,  63  Vt.  601,  followed. 
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Replevin.  Plea,  not  guilty.  Trial  by  court  at  the  June 
Term,  1897,  Bennington  County,  Ross^  C.  J.,  presiding. 
Judgment  for  the  defendant.    The  plaintiff  excepted. 

Batchelder  and  Bates,  for  the  plaintiflF. 

Barber  and  Darling,  for  the  defendant. 

Start,  J.  The  action  is  replevin  for  one  sewing  machine. 
The  facts  were  found  and  filed  by  the  court  below,  as  is 
provided  by  V.  S.  §  1627.  The  plaintiff  claims  title  under  an 
unrecorded  instrument,  from  which  it  appears  that  I.  S. 
Levine  &  Co.,  rented  the  machine  in  question  of  the  plaintiff 
and  agreed  to  pay  twenty-five  dollars  on  delivery  of  the 
machine,  as  rent  for  the  first  month,  and  ten  dollars  each 
month  thereafter  for  the  term  of  ten  months,  with  the  right 
to  purchase  the  machine  at  any  time  within  said  term  by 
paying  the  sum  of  one  hundred  and  twenty-five  dollars,  less 
the  sums  paid  as  rent.  While  the  machine  was  in  the  posses- 
sion of  Levine  &  Co.,  the  defendant,  as  deputy  sheriff 
attached  the  same  as  the  property  of  Levine  &  Co.,  on  a 
writ  in  favor  of  a  creditor  of  Levine  &  Co.  The  machine  was 
duly  demanded  of  the  defendant,  and  he  refused  to  give  it  up. 
The  court  held,  that  the  instrument  was,  in  legal  effect,  a 
conditional  sale  of  the  machine  to  Levine  &  Co.;  that  the 
attachment  created  a  lien  in  favor  of  the  creditor,  and  that 
the  defendant  could  justify  his  detention  of  the  machine 
under  his  plea  of  not  guilty.  The  court  rendered  judgment 
for  the  defendant,  and  the  plaintiff  excepted. 

The  plaintiff's  exception  to  the  judgment  presents  for  con- 
sideration the  question,  What  judgment  ought  to  have  been 
rendered  on  the  facts  found  ?  In  passing  upon  this  question, 
we  are  restricted  to  the  facts  found  and  filed  in  the  court 
below.  The  statute  precludes  us  from  presuming  that  other 
facts  appeared.  V.  S.  1627,  provides,  that,  when  a  case  is 
tried  by  court,  which  might  have  been  tried  by  jury,  a 
written  statement  of  facts,  signed  by  a  majority  of  the  court, 
shall  be  filed  with  the  court  before  exceptions  are  allowed ;  and 
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that  no  other  or  different  facts  at  issue  in  a  cause  so  tried 
shall  be  allowed  in  the  bill  of  exceptions,  except  such  as 
relate  to  the  admission  or  rejection  of  evidence.  In  Hall  & 
Chase  v.  Stmpson^  63  Vt.  601,  it  is  said  that  the  intention  of 
the  legislature  to  confine  the  case  strictly  to  the  statement 
filed  within  thirty  days,  is  apparent  from  every  provision  of 
the  act. 

V.  S.  2290,  provides,  that,  no  lien  reserved  on  personal 
property  sold  conditionally  and  passing  into  the  hands  of 
the  conditional  purchaser  shall  be  valid  against  attaching 
creditors  or  subsequent  purchasers  without  notice,  unless  the 
vendor  of  such  property  takes  a  written  memorandum, 
signed  by  the  purchaser,  witnessing  such  lien,  and  the  sum 
due  thereon,  and  causes  it  to  be  recorded  in  the  office  of  the 
clerk  of  the  town  where  the  purchaser  of  such  property 
resides,  if  he  resides  in  this  state,  otherwise  in  the  office 
of  the  clerk  of  the  town  where  the  vendor  resides, 
within  thirty  days  after  such  property  is  delivered.  At 
the  time  of  the  passage  of  this  statute,  an  unrecorded 
vendor's  lien  was  good,  not  only  between  the  parties 
but  as  against  attaching  creditors  and  subsequent  pur- 
chasers. The  enactment  made  an  exception  to  the  law 
as  it  then  stood,  in  favor  of  attaching  creditors  and  subse- 
quent purchasers  Tmthout  notice,  but  as  against  all  others  the 
law  remained  the  same  as  it  was  before  the  enactment,  and 
the  rights  of  a  conditional  vendor  are  superior  to  those  of  an 
attaching  creditor  with  knowledge  of  the  lien,  notwith- 
standing the  lien  is  not  recorded.  McPhatl&  Co.  v.  Gerry, 
55  Vt.  174;  Watson  v.  Goodno,  66  Vt.  229.  In  the  court 
below,  the  defendant  sought  to  justify  his  detention  of  the 
property  by  showing  that  the  rights  of  the  attaching  credi- 
tor for  whom  he  held  the  property  were  superior  to  those  of 
the  plaintiff.  It  does  not  appear  that  he  sought  to  justify 
his  acts  upon  any  other  ground;  and,  in  this  court,  he 
defends  solely  upon  the  ground  that  the  Uen  was  inoperative 
as   against   the   attaching  creditor  whom   he   represents, 
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because  it  was  not  recorded.  Upon  the  issue  thus  made  in 
the  court  below,  the  burden  was  on  the  defendant  to  show 
that  the  creditor  tor  whom  he  made  the  attachment  was 
such  a  creditor  as  the  statute  declares  that  an  unrecorded 
lien  shall  not  be  valid  against.  It  was  for  him  to  show  that 
he  held  the  property  for  an  attaching  creditor  without  nottce. 
The  plaintiflF  was  under  no  duty  to  show  that  the  attaching 
creditor  had  notice  of  his  lien.  When  a  party  seeks  to 
appropriate  the  property  of  a  conditional  vendor  to  the  pay- 
ment of  the  debt  of  a  conditional  vendee,  he  must  show  that 
he  is  within  the  terms  of  the  statute  giving  such  right.  He 
must  show  that  he  did  not  have  notice  of  the  vendor's  lien. 
The  language  of  the  statute  imports  this,  and  the  fact  that 
he  had,  or  had  not,  such  notice,  at  the  time  of  the  attach- 
ment, is  peculiarly  within  his  knowledge.  It  is  a  rule  of 
evidence,  well  recognized,  that,  when  the  means  of  proof  are, 
frdtd  the  nature  of  the  case,  peculiarly  within  the  knowledge 
or  control  of  one  party  and  not  of  the  other,  the  burden  of 
proof  is  on  the  party  having  such  knowledge.  Thus  in  State 
V.  NuUy^  57  Vt.  543,  it  is  held  that,  in  a  prosecution  for  the 
sale  of  intoxicating  liquor  without  authority,  the  state  is 
not  bound  to  prove  want  of  authority.  It  not  appearing 
that  the  attaching  creditor  did  not  know  of  the  lien,  at  the 
time  of  the  attachment,  the  judgment  must  be  reversed. 

fudgment  reversed^  and  judgment  Jor  the  plaintiff  to 

recover  of  the  defendant  one  cent  damages  and  its 

costs. 
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C.  W.  Thatcher,  admr.,  vs.  Hombr  A.  Lyons,  and  trs. 

January  Term,  1898. 

Prcfient:  Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Start  and  Tbompson,  JJ. 

Debt  onJudgment'Siaiute  of  LimUoHanS'^uspended  wkiU  ExecuHtm 

is  Being  Levied  and  Returned^  V,  5.  //pd. 

A  judgment  creditor  cannot  maintain  an  action  npon  the  judgment  while 
an  exccntion  thereon  is  in  the  hands  of  an  officer,  who  is  proceeding  in 
dne  coarse  to  levy  and  satisfy  the  same.  Consequently,  the  statute  of 
limitations  is  suspended  dnring  the  same  period ;  bnt  if  the  execution  i» 
levied  and  duly  returned,  the  staute  begins  to  ran  upon  any  unsatisfied 
balance  from  the  date  of  such  return. 

Dbbt  on  judgment.  Heard  on  a  referee's  report  at  the 
June  Term,  1897,  Bennington  County,  Ross^  C.  J.,  presiding^. 
PrO'forma  judgment  for  the  plaintiff.   The  defendant  excepted . 

Barber  &  Darltng,  for  the  plaintiff. 

Martin  &  Archibald^  for  the  defendant. 

Thompson,  J.  This  is  an  action  of  debt  on  judgment  com- 
menced April  23,  1896.  The  judgment  declared  on  was 
rendered  April  13,  1888.  The  plaintiff  took  out  execution 
May  11,  1888,  and  the  same  day  placed  it  in  the  hands 
of  an  officer  for  collection.  The  plaintiff  was  a  subsequent 
attaching  creditor  on  his  original  writ,  and  his  execution 
•was  forced  to  await  the  disposition  of  the  senior  execution 
levied  upon  the  property  attached.  March  25, 1889,  plain- 
tiff's execution  was  duly  returned  satisfied  in  part.  All  the 
attachable  property  which  the  defendant  then  had  was  taken 
and  sold  on  it,  so  that  he  had  none  subject  to  attachment 
when  it  was  returned. 

The  defendant  pleads  and  relies  upon  the  statute  of  limita- 
tions, V.S.  1196,  which  requires  actions  of  debt  on  judgment 
to  be  brought  within  eight  years  from  the  rendition  thereof. 
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This  defence  must  prevail,  unless  the  operation  of  the  statute 
V7as  stayed  by  the  issuing  of  the  execution  and  proceedings 
thereunder. 

It  has  been  held  that  where  an  execution  and  judgment  are 
apparently  satisfied  by  a  levy,  which  is  subsequently  vacated 
by  proper  proceedings,  the  statute  does  not  run  on  the  judg- 
ment during  the  time  it  was  thus  satisfied.  Fairbanks  v. 
DevereauXy  58  Vt.  363,  and  cases  there  cited.  In  that  case 
it  was  said  that  this  statute  **is  not  to  be  construed  literally, 
but  that  a  new  promise,  or  any  other  fact  that  clearly  rebuts 
thepresumption  of  payment  during  the  existence  of  such  fact, 
suspends  the  operation  of  the  statute,  and  that  the  statute 
commences  running  anew  from  the  time  of  the  new  promise* 
or  cessation  of  the  operation  of  such  fact."  In  Femss  v. 
Barlow^  8  Vt.  90,  it  was  held  that  the  imprisonment  of  the 
debtor  on  execution,  being  in  law  a  satisfaction  of  the  judg- 
ment, suspended  the  running'  of  the  statute  so  long  as  the 
imprisonment  continued,  and  that  the  statute  only  com- 
menced to  run  anew  from  the  time  of  the  discharge  of  the 
judgment  debtor  from  prison.  While  the  presumption  of 
payment  continues,  the  plaintiffs  right  of  action  is 
suspended.  When  it  is  determined  by  proper  proceedings 
that  payment  has  not  been  made  or  is  unavailing  under  the 
law,  the  statute  begins  to  run  from  the  date  of  such  determi- 
nation. 

In  discussing  the  effect  of  a  levy  of  an  execution  on 
personal  property,  it  is  said  in  2  Freeman  on  Judg.  (4th  ed.) 
§  475:  **None  of  the  decisions  assumes  that  a  levy  produces 
any  absolute  satisfaction.  It  is  a  satisfaction  sub  modo\  the 
levy  must  be  fairly  exhausted  before  further  proceedings  can 
be  taken,  and  while  these  proceedings  are  going  on  the 
plaintiff  cannot  have  another  execution,  nor  sue  on  the  judg- 
ment, nor  redeem  lands  under  it.  After  the  levy,  if  the  sheriff 
wastes  the  property,  or  it  is  lost  through  his  neglect  or  that 
of  the  plaintiff,  the  satisfaction  is  absolute.  If,  without  any 
fault  of  the  plaintiff  or  of  the  sheriff,  the  levy  does  not 
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produce  proceeds  sufEcient  to  satisfy  the  execution,  then  the 
plaintiff  is  entitled  to  proceed  for  so  much  as  remains  unpaid 
as  if  no  levy  had  been  made." 

To  the  same  effect  are  Peck  v.  Barney^  12  Vt.  72;  Sheeran 
Y.  Sparhawk,  68  Vt.  604;  Nat' I  Bank  v.  Rogers,  13  Minn. 
407 ;  First  NaVl  Bank  v.  Rogers,  15  Minn.  381 ;  M'Iniosh  v. 
Chew,  1  Blackf.  289 ;  Green  v.  Burke,  23  Wend.  501 ;  People 
V.  Hopson,  1  Denio  574;  Mountney  v.  Andrews,  Cro.  Eliz. 
237.  From  these  authorities,  it  is  clear  that  after  a  plaintiff 
has  taken  out  his  execution  on  a  judgment  and  placed  it  in 
the  hands  of  an  officer  for  levy  and  satisfaction,  he  cannot 
maintain  an  action  of  debt  on  the  jud^^ent,  while  the  officer 
is  proceeding  in  due  course  to  levy  and  satisfy  the  execution. 
Being  thus  barred  of  his  right  to  maintain  such  action,  the 
statute  does  not  run  during  the  time  the  right  of  action 
is  thus  suspended.  If  the  execution  is  levied  and  duly 
returned,  the  statute  begins*  to  run  on  any  unsatisfied 
balance,  from  the  date  of  such  return  of  the  execution. 

Hence,  in  the  case  at  bar,  the  statute  did  not  begin  to  run 
until  March  25,  1889,  and  this  action  was  brought  within 
the  time  required  by  the  statute. 

Jndgment  affirmed  with  interest  and  costs,  and  case 
retnandedto  be  proceeded  with  in  respect  to  trustees. 


L.  S.  Lazelle,  admr.  vs.  The  Town  of  Newfane. 

January  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Rowbll,  Tylbr,  Munson  and  Start,  JJ. 

K.  S.  24^1,  24^2— Pecuniary  Damages  to  Next  of  Kin— Statute  Does  mot 
Give  Nominal  Damages^-If  no  Actual  Damages  Defendant  Entitled 
to  a  Verdict. 

The  right  given  by  V.  S.  2452  to  an  administrator,  to  recover  for  the 
widow  and  next  of  kin  such  pecuniary  damages  as  they  may  have  suffered 
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by  the  death  of  the  decedent,  provided  the  death  resulted  from  a  tort  of 
the  defendant  which  would  have  offered  the  decedent  a  cause  of  action 
had  death  not  resulted,  is  conditional  upon  the  existence  of  such 
damages.  If  there  are  no  actual  damages  to  the  class  named  the  plain- 
tiff  is  not  entitled  to  nominal  damages. 

In  determining  under  this  statute  the  amount  of  damages  sustained  by  an 
adult  son  by  the  death  of  his  mother,  the  jury  are  to  consider  among 
other  things  the  likelihood  of  her  requiring  care  and  expense  from  the 
son,  and  the  amount  of  property  possessed  by  each,  as  indicating 
whether  the  continuance  of  her  life  would  have  proved,  financially,  a 
burden  or  an  assistance. 

The  damages  authorized  by  the  statute  are  pecuniary  damages  only  and 
where  the  loss  is  of  the  services  of  an  aged  mother  to  her  son  and  his 
family,  the  damages  cannot  be  enhanced  by  a  consideration  of  the  special 
and  peculiar  value  such  services  might  have  to  the  son  by  reason  of  the 
ties  of  affection. 

Damages  are  not  recoverable  in  these  actions  by  way  of  solatium. 

Case  under  V.  S.  2452  for  damages  to  next  of  kin  resulting 
from  the  death  of  the  intestate  caused  by  an  insufficiency  in 
the  defendant's  highway.  Trial  by  jury  at  the  September 
Term,  1897,  Windham  County,  Thompson^  J.,  presiding. 
Verdict  and  judgment  lor  the  defendant.  The  plaintiflF 
excepted. 

The  plaintiflF  excepted  to  the  defendant's  being  permitted 
to  show  the  amount  of  property  owned  by  the  intestate  and 
the  next  of  kin,  respectively,  at  the  time  of  the  former's 
death ;  to  the  failure  of  the  court  to  charge,  that  the  jury 
might  award  damages  for  the  loss  of  the  society  of  the 
deceased ;  to  the  failure  to  charge  that  the  juty  might  con- 
sider the  special  damages  of  the  loss  of  the  services  of  a 
mother  to  a  son  and  his  family ;  and  to  the  failure  to  charge 
that,  if  the  defendant  is  primarily  liable,  the  plaintiflF  is 
entitled  to  at  least  nominal  damages. 

The  jury  were  instructed  to  return  a  verdict  for  the  defend- 
ant unless  they  found  that  the  next  of  kin  had  sustained 
actual  damages.  They  were  instructed  not  to  take  into 
consideration  any  pecuniary  benefit  which  the  next  of  kin 
had  derived  from  the  death  of  his  mother  by  reason  of 
inheriting  her  property. 
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Clarke  C  Fitis  and L,  M.  Read,  for  the  plaintiff. 

It  was  error  to  admit  evidence  of  the  wealth  or  poverty  of 
the  next  of  kin  or  of  the  intestate.  R,  R.  Co.  v.  Slater^  129 
111.  91;  Hunn  v.  R,  R.  Co.,  78  Mich.  513;  R.R.  Co,\.Keane, 
143  III.  172;  Overholt  v.  Vteths,  93  Mo.  422. 

If  the  defendant  was  primarily  liable  the  plaintiff  was 
entitled  to  nominal  damages.  Howard  v.  D.  &  H.  C  Co,,  40 
Fed.  Rep.  195;  R,  R.  Co.  v.  Shannon,  43  111.  338;  R.  R.  Co. 
V.  Swetl,  45  111.  197;  Chicago  v.  Scholten,  75  111.  468; 
Lehman  v.  Brooklyn,  29  Barb.  234;  Qutnn  v.  Moore,  15  N. 
Y.  432;  ////  V.  R.  R,  Co,,  47  N.  Y.  317;  R.  R.  Co,  v.  Barron, 
5  Wall.  90 ;  Thompson  on  Negligence,  p.  1293. 

The  services  of  another  have  a  special  and  peculiar  value, 
and  damages  for  their  loss  must  be  measured  in  view  of  it. 
Eames  v.  Brattleboro,  54  Vt.  471;  Tiffany  on  Death  by 
Wrongful  Act,  §  158. 

The  supplemental  charge  was  erroneous,  especially  in  leav- 
ing the  jury  free  to  consider  the  benefit  derived  by  the  son  by 
inheriting  his  mother's  property.  Although  cautioned 
against  this  in  the  original  charge,  the  language  of  the 
supplemental  charge,  when  the  jury  returned  for  special 
instructions  upon  the  question  of  damages,  was  such  as  to 
lead  them  directly  to  this  method :  "How  much  less  is  he 
worth  in  dollars  and  cents  by  reason  of  her  death  than  he 
would  have  been  had  she  lived.  That  is  the  way  it  should 
be  figured  out." 

Haskins  &  Schwenk  and  Waterman,  Martin  &  Hitt,  for  the 
defendant. 

Tyler,  J.  The  plaintiff^s  evidence  tended  to  show  that  the 
intestate  was  a  widow  and  about  seventy-nine  years  old ; 
that  she  had  suffered  an  injury  to  one  hip  many  years  before, 
which  made  her  slightly  lame;  that  she  and  her  only  son 
and  child,  Stillman  H.,  lived  in  different  tenements  in  the 
house  situated  upon  a  farm  which  they  owned  together; 
that  her  son  was  fifty-two  years  old,  had  a  wife  and  two 


Vi.]  LAZBLLB  V.  TOWN  OF  NBWPANB.  443 

children,  nine  and  fifteen  years  old,  respectively ;  that  her  son 
and  his  wife  were  in  good  health ;  that  the  intestate  did  her 
own  work  and  some  wcxrk  for  her  son's  family,  stich  as 
sewing  and  mending,  and  occasionally,  in  the  absence  of  her 
son's  wife,  got  the  meals  for  the  family,  and  did  such  other 
work  about  her  son's  household  and  for  his  family  as  a 
woman  of  her  age,  condition  of  health  and  situation,  would 
naturally  do,  situated  as  the  family  then  was. 

(1)  At  common  law  all  actions  for  personal  injuries  died 
with  the  person  injured,  and  the  death  of  a  htmian  being  by 
another's  wrongful  act,  though  inyolving  pecuniary  loss, 
afforded  no  ground  for  an  action  for  damages  in  behalf  of 
the  widow  or  next  of  kin.  Sherman  Y.Johnsan^  58  Vt.  40; 
Legg^  Admr,  v.  Bntton^  64  Vt.  652.  Damages  for  the  death 
of  a  person,  caused  by  the  wrongful  act,  neglect  or  default  of 
another  person  or  a  corporation,  are  recoverable  only  by 
force  of  the  statute,  V.  S.  2451.  As  was  said  by  the  court  in 
Legg^  Admr.,  v.  Brttton,  "Strictly  it  is  a  new  right  of  recovery 
arising  from  an  injury  to  the  intestate,  which  gave  or  would 
have  given  him  a  right  of  action  and  of  recovery,  if  death 
had  not  ensued."  §  2452  in  express  terms  limits  the  recovery 
to  the  pecuniary  injuries  resulting  from  such  death,  to  the 
wife  and  next  of  kin. 

The  first  English  statute  that  gave  the  right  to  maintain 
an  action  for  the  recovery  of  damages  for  the  wrongful 
killing  of  a  human  being  was  enacted  in  1846,  and  is  gener- 
ally known  as  "Lord  Campbell's  Act,"  9  and  10  Vict.  Chap. 
93.  Our  own  statutes  and  the  statutes  of  many  of  the  other 
American  states  have  provisions  similar  to  those  contained 
in  that  Act.  While  the  statute  seems  capable  of  but  one 
construction,  it  has  been  several  times  before  the  court,  and 
it  has  been  held  that  pecuniary  loss  or  injury  was  the  limit 
of  lecovery.  Needham  v.  R,  R.  Co.,  38  Vt.  294;  Eames  v. 
Bratileboro,  54  Vt.  471 ;  Legg  v.  Brtitan,  supra. 

That  in  estimating  the  damages  the  jury  are  confined  to 
the  pecuniary  loss  sustained  by  the  widow  or  next  of  kin. 
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and  cannot  take  into  consideration  their  grief  and  mental 
suffering,  nor  give  damages  by  way  of  solatium^  is  well 
stated  in  R,  R,  Co,  v.  Goodykoontz^  119  Ind.  Ill: 
12  Am.  St.  R.  371,  and  is  supported  by  numerous 
authorities  cited  in  the  notes  to  that  case.  There  the  court 
said:  **Pecuniary  loss,  not  to  the  estate  of  the  deceased 
person,  but  to  those  who  had  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right,  or  of  duty,  or  from  a 
recognized  sense  of  obligation,  from  the  continuance  of  the 
life,  is  the  foundation  of  this  action."  5  Am.  and  Eng.  Enc. 
45  and  notes ;  Franklin  v.  /?.  R.  Co,,  8  Eng.  Ruling  Cases,  419 
and  notes.  The  cases  cited  on  defendant's  brief  from  the 
Federal  Reports  are  also  in  point ;  R,  R,  Co.  v.  Barron,  5 
Wall  90. 

But  to  enable  the  jury  to  properly  estimate  the  pecuniary 
injury,  it  is  obviously  necessary  that  evidence  be  gfiven 
showing  the  situation  and  circumstances  in  life  of  the 
deceased,  his  age,  probable  duration  of  life,  mental  and 
physical  condition,  ability  and  disposition  to  labor,  habits 
of  industry  and  earning  power,  and  also  the  amount  of  his 
estate  as  bearing  upon  the  likelihood  of  his  becoming  a 
charge  instead  of  being  an  assistance  if  he  had  lived. 

In  5  Am.  and  Eng.  Enc.  128,  it  is  said  that  in  estimating 
such  damages  the  jury  may  consider  the  decedent's  personal 
character  and  mental  and  physical  capacity. 

Human  lives  are  not  of  equal  pecuniary  value,  and  the  value 
of  services  rendered  depends  upon  the  wants  of  the  beneficiary ; 
therefore  it  is  competent  to  show  the  situation  of  the  persons 
who  claim  to  have  been  so  injured,  and  the  occasion  for  and 
value  to  them  of  the  services  of  the  deceased.  The  death  of 
the  father  of  young  children  who  required  his  care  and 
training,  would  be  a  greater  pecuniary  loss  to  them  than  the 
death  of  a  father  would  be  who  had  become  almost  wholly 
dependent  upon  his  children  for  his  maintenance.  So  the  loss 
of  a  husband  who  maintained  and  cared  for  his  wife  would  be 
a  greater  pecuniary  loss  to  her  than  if  he  were  indolent, 
thriftless  and  were  supported  by  her. 
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In  Eames  v.  Brattleboro^  54  Vt.  471 ,  the  presidingjudge,  in  his 
instmcions  to  the  jury,  spoke  of  the  next  of  kin  as  of  tender 
age,  and  remarked  that,  **like  all  children  of  that  age,  they 
need  the  care  and  nurture  of  a  mother ;  and  you  as  well  as 
any  one  know  how  valuable  such  care  is  to  young  children." 

It  has  been  held  that  loss  of  intellectual  and  moral  training 
and  proper  nurture  by  a  child,  and  loss  of  her  husband's  care 
and  protection  by  a  widow,  are  within  the  meaning  of  the 
term  ''pecuniary  loss."  Ttlley  v.  /?.  R,  Co.,  24  N.  Y.  471 :  86 
Am.  Dec.  297;  Mclntyre  v.  R.  R.  Co,,  37  N.  Y.  287. 

In  the  case  at  bar  the  amount  of  pecuniary  assistance 
which  the  son  might  reasonably  have  expected  to  receive 
from  his  mother,  if  she  had  lived,  is  the  sole  ground  of 
recovery,  and  in  arriving  at  that  amount  the  jury  should 
have  been  guided  by  the  rules  above  stated. 

The  exceptions  concisely  state  the  situation  of  mother  and 
son  with  reference  to  each  other;  their  dependence  upon  each 
other,  so  far  as  there  was  mutual  dependence;  the  mother's 
physical  condition,  ability  and  disposition  to  perform  labor 
for  her  son,  and  his  occasion  for  her  services  about  the  work 
of  his  house,  the  care  of  his  children,  or  otherwise.  In  view 
of  the  pecuniary  benefit  she  would  probably  have  been  to 
him,  it  was  proper  to  consider  the  likelihood,  at  her  age  and 
in  her  condition  of  health,  of  her  requiring  care  and  expense 
from  her  son.  This  is  not  an  offset,  as  the  plaintiflfs  counsel 
term  it,  but  an  estimate  of  the  pecuniary  damages  in  the 
light  of  the  probabilities  of  the  intestate's  continued  life, 
health  and  ability  to  render  her  son  pecuniary  assistance. 

It  was  clearly  admissible,  according  to  the  rules  above 
stated,  to  show  the  amount  of  property  possessed  respect- 
ively by  the  intestate  and  her  son,  as  indicating  the  situation 
and  circumstances  of  the  parties. 

The  supplemental  charge  of  the  court  was  a  concise  and 
accurate  statement  of  the  law  upon  the  subject  of  pecuniary 
damages,  and  complied  with  all  the  proper  requests  pre- 
sented : 
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'*In  considering  the  question  of  damages,  the  pecuniary 
damages  of  Stillman  Lazelle,  by  reason  of  the  death  of  his 
mother,  if  you  come  to  that  question,  you  are  to  take  into 
consideration  the  relation  of  the  mother,  in  her  life,  to  her 
son,  the  way  they  lived  there  together,  her  age,  her  physical 
and  mental  condition,  the  means  which  she  had  for  her 
support,  the  probability  as  to  her  future  life  and  condition, 
what  under  the  circumstances  she  would  be  likely  to  do  of 
pecuniary  value  to  the  son,  and  what  under  the  circum- 
stances or  probable  circumstances  of  the  future,  he  would  be 
likely  in  the  ordinary  course  of  events  to  do  for  her,  situated 
as  they  were,  conditioned  as  they  were  in  all  respects  as 
disclosed  by  the  evidence ;  and  the  pecuniary  damage  to  him, 
would  be  the  excess  of  the  pecuniary  benefit  that  she  was  to 
him  over  what  he  had  to  do  for  her ;  that  was  the  pecuniary 
value  to  him.  You  are  to  consider  the  mutual  relations  of 
the  parties,  their  attitude  to  each  other,  and  their  probable 
course  of  conduct,  in  reference  to  doing  each  for  the  other. 
Now  in  view  of  all  these  circumstances,  how  much  in  the  light 
of  all  the  evidence  do  you  find  was  the  pecuniary  loss  to  him : 
how  much  less  is  he  worth  in  dollars  and  cents  by  reason  of 
her  death,  than  he  would  have  been  had  she  lived.  That  is 
the  way  it  should  be  figured  out." 

**The  relationship  and  situation  of  the  parties"  fully 
appeared  in  the  evidence  and  was  properly  commented  upon 
by  the  court.  The  son's  loss  of  the  society  of  his  mother  was 
not  an  element  of  recovery,  nor  does  the  case  show  any 
special  or  peculiar  damages  arising  from  the  relation  between 
the  intestate  and  her  son. 

(2)  The  plaintiff  contends  that  he  was  entitled  to  recover 
at  least  nominal  damages.  If  death  had  not  ensued,  and  the 
intestate  would  have  had  a  right  to  maintain  an  action  and 
recover  damages  on  account  of  the  wrongful  act,  neglect  or 
default  of  the  defendant,  then,  death  having  ensued,  the 
defendant  was  liable  to  this  action  by  the  administrator  in 
behalf  of  the  son  to  recover  such  damages  as  were  just,  with 
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reference  to  the  pecuniary  injuries  resulting  to  him  from  such 
death.  In  a  certain  event  the  defendant  is  "liable  to  an 
action"  and  in  that  action  the  plaintiff  may  recover  damages 
for  the  son's  pecuniary  injuries  if  he  has  suffered  any.  But 
suppose  the  death  of  the  mother  relieved  the  son  from  a 
great  burden  of  care  and  expense,  so  that  he  was  pecuniarily 
benefited  rather  than  injured,  is  he  still  to  have  nominal 
damages  ?  We  think  that  is  not  the  construction  to  be  given 
the  statute ;  on  the  contrary,  the  action  is  given  to  recover 
damages  only  when  there  have  been  pecuniary  injuries. 

We  are  aware  that  this  construction  is  not  in  accordance 
w^ith  the  cases  cited  on  the  plaintiffs  brief,  nor  with  the 
general  current  of  American  authorities.  In  R,  R.  Co,  v. 
Shannon^  43  111.  338,  under  a  like  statute,  it  was  held  that 
where  a  person  has  met  with  death  caused  by  the  wrongful 
act,  neglect,  or  default  of  another,  whenever  there  are  next 
of  kin,  an  action  will  lie  for  the  recovery  of  at  least  nominal 
damages.  Chicago  v.  Scholten^  75  111.  468.  The  same  is  held 
in  the  New  York  cases  cited ;  and  in  Howard  v.  D,  &  H,  C. 
Co,y  40  Fed.  Rep,  195,  the  court  said  that  as  the  plaintiff 
was  entitled  to  recover,  he  was  entitled  to  nominal  damages 
at  least,  and  to  such  further  sum  as  is  proved  within  the  mean- 
ing of  the  statute.  Thomp.  on  Neg.,  1293,  says  that  in  the 
United  States,  in  such  a  case,  nominal  damages  may  be  given 
but  that  in  England  it  is  held  that  when  there  is  no  proof  of 
actual  damages,  even  nominal  damages  are  not  allowed. 

Some  of  the  authorities  that  state  that  nominal  damages 
are  recoverable  do  not  distinguish  between  actions  brought 
to  enforce  rights  of  the  deceased  and  actions  brought  to 
enforce  rights  given  by  the  statute  to  the  next  of  kin. 

In  Duckworth  \,  Johnson^  4  H.  &  N.  653,  the  court  said: 
"The  questions  are,  whether  a  verdict  can  be  entered  for  the 
defendant,  on  the  ground  that  the  action  cannot  be  main- 
tained, or  the  damages  reduced  to  a  nominal  amount,  on  the 
ground  that  there  was  a  right  of  action,  but  that  no  damage 
was  sustained.    My  opinion  is  that,  looking  at  the  act  of 
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parliament  (9  and  10  Vict.)  if  there  was  no  damage  the 
action  is  not  maintainable.  It  appears  to  me  that  it  was 
intended  by  the  Act  to  give  compensation  for  damages 
sustained,  and  not  to  enable  persons  to  sue  in  respect  of 
some  imaginary  damage,  and  so  punish  those  who  are  guilty 
of  negligence  by  making  them  pay  costs ;"  *  *  "that  an 
action  cannot  be  maintained  by  the  representative  of  a 
deceased  person  without  proof  of  actual  damages  to  the 
parties  on  whose  behalf  the  action  is  brought.  The  mere 
proof,  therefore,  of  the  death  by  negligence  does  not  entitle 
the  executor  or  administrator  to  a  verdict  for  nominal 
damages." 

In  Boulter  v.  Webster^  11  Law  Times  R.  598,  the  same 
doctrine  was  held,  that  there  must  be  special  damages, 
resulting  in  death  from  negligence,  and  that  the  action  could 
not  be  supported  to  recover  merely  nominal  damages. 
Cockburn,  C.  J.,  said:  "Can  it  be  supposed  that  it  was  the 
intention  of  the  legislature  to  allow  such  an  action  to  be 
brought  merely  to  recover  nominal  damages?"  Blackburn, 
J.,  said:  "Nominal  damages  are  given  when  the  law  implies 
a  damage,  but  here  the  only  right  is  given  by  statute."  In 
R,R,  Co,  V.  Barron,  supra,  the  subject  of  nominal  damages  is 
not  considered  in  the  opinion,  but  prominence  is  given  to  the 
fact  that  damages  are  compensatory. 

As  damages  are  recoverable  only  by  force  of  the  statnte 

and  as  compensation  for  pecuniary   injuries,  there   is   no 

ground  upon  which  nominal  damages  can  rest.  It  is  a  forced 

construction  of  the  statute  to  hold  that  the  words  in  section 

2451,  **shall  be  liable  to  an  .action  for  damages,"  give  an 

absolute  right  to  recover  nominal  damages,  when  upon  trial 

the  plaintiflF  is  unable  to   prove   any    "pecuniary   injuries 

resulting  from  such  death,  to  the  widow  or  next  of  kin,"  as 

required  by  the  following  section. 

fudgment  affirfned. 
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Simon  P.  Saxe  vs.  The  City  of  Burlington,  et  al. 

« 

January  Term  1898. 
Present:    Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Start  and  Thompson,  JJ. 

Pleadings— Threats-^  Fraud  and  Deceit— Conspiracy—Liability  of  City  for 

Acts  of  its  Officers—Sham  Veto, 

The  declaration,  although  inartificial,  is  held  sufficient  being  construed  to 
allege,  that  the  defendants,  who  were  the  mayor  and  a  street  commis- 
sioner of  a  dtj,  acting  jointly,  prevented  the  plaintiff  from  erecting  a 
building  upon  his  lot  by  falsely  pretending  that  it  was  illegal  for  him  to 
erect  such  a  structure,  by  pretending  to  issue  a  veto  against  it  knowing 
that  there  was  no  law  or  ordinance  that  forbade  the  erection,  and  by 
threatening  the  plaintiff  with  great  loss  and  damage,  whereby  they 
made  it  impossible  for  him  to  employ  men  or  procure  materials  without 
great  and  disproportionate  expense. 

But  the  declaration  does  not  state  a  cause  of  action  against  the  city, 
although  containing  an  allegation  that  said  threats  were  made  as  the 
joint  act  of  all  the  officers  of  the  dty. 

This  court  does  not  revise  a  former  decision  in  the  same  case. 

The  .gist  of  the  action  is  not  the  conspiracy  between  the  defendants  but 
the  damages  sustained  by  the  plaintiff.  A  precise  description  of  the 
lot  was  unnecessary. 

A  writing  cannot  be  made  part  of  the  declaration  by  reference. 

Case.  Heard  on  demurrer  to  the  amended  declaration  at 
the  March  Term,  1897,  Chittenden  County,  Munson^  J.,  pre- 
siding. 

Demurrer  sustained.    The  plaintiff  excepted. 

The  original  count  alleged  that  the  defendants  caused  the 
plaintiff  great  damage  by  hindering  and  preventing  him 
from  building  a  block  in  the  ravine  on  the  north  side  of 
Pearl  street  in  the  City  of  Burlington;  and  then  proceeded 
to  aver  that,  on  a  day  named,  the  plaintiff  purchased  of  a 
party  named  a  parcel  of  land,  for  three  thousand  dollars, 
the  deed  of  which,  as  recorded  at  such  a  volume  and  page  in 
the  clerk's  office  of  said  city,  was  referred  to,  for  the  purpose 

^9 
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of  building  thereon  a  large  block  of  tenement  houses  of 
brick  and  covered  with  a  metal  roof;   that  he  procured 
material,  prepared  plans  and  let  contracts  for  the  construc- 
tion of  the  block,  all  at  a  large  ^pense,  relying  upon  his 
right  to  erect  it ;  that  the  defendants,  conspiring  and  con- 
federating   together    to    cheat,    wrong    and   defraud   the 
plaintiff,  on  a  day  named,  prevented  him  from  building  the 
block  by  forbidding  him  to  do  so,  by  threatening  to  cause 
him  great  trouble  and  expense  if  he  did,  by  falsely  pretending 
that  it  was  not  lawful  to  build  the  same,  although  they 
knew  it  to  be  lawful,  and  by  pretending  to  issue  a  veto 
against  its  erection  knowing  the  veto  to  be  a  sham ;  whereby 
the  plaintiff  was  frightened  and  obliged  to  stop  the  work, 
and  suffered  great  loss  and  expense  in  various  ways  stated. 
By  his  amendment  the  plaintiff  averred  that  ailer  his 
purchase  of  the  land,  and  preparation  for  construction,  as 
before  stated,  he  was  informed  by  the  city  clerk,  mayor, 
aldermen  and  street  commissioners,  that  he  must  obtain  a 
license  before  commencing  to  build ;  that  he  did  apply  for  a 
license  and  one  was  granted  by  the  aldermen  and  approved 
by  the  fire  wardens,  whereupon  the  defendant  Van  Patten, 
at   that  time   mayor,  returned  the  license  with  his  veto 
thereon,  which  was  acquiesced  in  by  the  aldermen;    that 
said  Van  Patten  and  the  defendant  Brown,  then  one  of  the 
street  commissioners,  with  all  the  other  officers  of  the  city, 
thereupon  conspired  together  to  prevent  the  plaintiff  from 
erecting  the  building,  by. threatening  him  great  loss,  damage 
and  expense,  and  making  it  impossible  for  him  to  hire  men 
and  procure  material  except  at  great  loss  and  damage,  so 
that  he  was  obliged  to  stop  work,  or  suffer  great  loss,  and 
found  it  impossible  to  erect  the  building  without  great  and 
disproportionate  expense;   that  the  defendants  and  other 
officers  at  all  times  knew  that  there  was  no  provision  in  the 
charter,  and  no  law,  that  required  the  plaintiff  to  procure  a 
license ;  that  the  plaintiff  had  suffered  damage  to  the  extent 
of  five  thousand  dollars  in  thus  being  prevented  from  erect- 
ing his  building. 
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G,  W.  Kennedy  for  the  plaintiff. 

Cushman  &  Mower  for  the  defendants  the  City  of  Bur- 
lington and  Brown. 

A,  G.  IVhtltemore  for  the  deiendant  Man  Patten. 

Taft,  J.  This  is  an  action  on  the  case  to  recover  damages 
as  a  result  of  the  fraudulent  and  illegal  acts  of  the  defend- 
ants in  preventing  the  plaintiff  from  erecting  a  block  of 
buildings  in  the  City  of  Burlington. 

The  declaration  contained  one  count,  and  upon  demurrer 
was  held  insufficient.  The  plaintiff  obtained  leave  to  amend 
the  declaration,  and  filed  an  amendment  by  adding  certain 
averments  to  the  count  as  originally  drawn.  After  the 
amendment  was  made  the  defendants,  severally,  filed 
general  demurrers,  the  defendants  Brown  and  the  City 
assigning  two  special  causes. 

The  first  special  cause  is,  that  the  plaintiff  did  not  insert 
in  the  first  part  of  the  amendment,  between  the  words  **as 
follows"  and  the  words  **the  said  Simon  P.  Saxe  avers,*'  the 
words  **in  a  farther  plea  of  the  case  whereupon,"  or  words 
of  like  import.  This  special  cause  is  assigned  under  the 
impression  that  the  amendment  is  a  complete  count,  instead 
of  which  it  is  simply  an  addition  to  the  original  count.  The 
pleader  states  that  "by  leave  of  the  Court,"  etc.,  he  "comes 
and  makes  an  amendment  to  the  declaration,"  etc.,  "by 
adding  to  the  said  declaration  as  follows."  Then  follows 
the  new  averments.  The  words  **in  a  farther  plea  of  the 
case  whereupon,"  etc.,  to  introduce  the  added  averments, 
are  inappropriate  and  out  of  place,  and  are  not  required. 
The  other  special  cause  assigned  is  that  the  description  of 
the  land  purchased  by  the  plaintiff  of  one  Leonard  is  insuffi- 
cient and  uncertain.  The  plaintiff  alleges  that  he  purchased 
of  one  Leonard  a  parcel  of  land  for  the  purpose  of  building 
a  block  of  houses  of  brick  with  a  metal  roof;  that  he  was 
prevented  from  building  the  block  in  the  ravine  on  the  north 
side  of  Pearl  street  in  the  City  of  Burlington.    There  is  in 
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the  declaration  a  reference  to  the  record  of  deeds  in  the  City 
Clerk's  office,  but  this  reference  does  not  aid  the  plaintiff.  A 
writing  cannot  be  referred  to  and  made  a  part  of  the  decla- 
ration. Such  a  reference  adds  nothing  to  the  other  allega- 
tions. Estesy.  Whipple,  12  Yt.  373;  Cooledgev,  Contitiental 
Ins,  Co,,  67  Vt.  14;  Dtckerman  v.  Ins.  Co.,  67  Yt.  99.  This 
reference  is  treated  as  surplusage.  No  insufficiency  or  uncer- 
tainty is  pointed  out  in  the  description.  There  is  no  reason 
why  the  land  should  be  accurately  and  specifically  described, 
and  none  is  stated  why  the  description  is  insufficient  and 
uncertain.    The  point  is  not  well  taken. 

The  plaintiff's  counsel  has  not  in  his  brief  referred  us  to 
any  case,  nor  any  principle,  upon  which  the  defendant  city 
can  be  held  liable  in  this  action.  There  is  no  allegation 
introduced  by  the  amendment  in  regard  to  any  act  of  the 
city  in  reference  to  the  grievances  complained  of  that  adds 
aught  to  the  averments  in  the  original  count  and  as  the 
liability  of  the  defendant  city  was  passed  upon  by  the  court 
in  sustaining  the  demurrer  to  the  original  declaration  that 
point  cannot  again  be  questioned  for  this  court  will  not 
reverse  nor  revise  a  former  decision  in  the  same  case.  There- 
fore the  judgment  sustaining  the  demurrer  of  the  defendant 
city,  etc.,  is  affirmed. 

In  regard  to  the  defendants.  Van  Patten  and  Brown,  the 
plaintiff  alleges  that  he  purchased  land  of  one  Leonard  for 
the  purpose  of  erecting  buildings  thereon,  had  prepared 
building  materials  and  plans  and  was  about  to  commence 
work  thereon,  and  applied  for  a  license,  which  was  granted  him 
by  the  aldermen,  but  that  the  defendant  Yan  Patten  vetoed 
the  license  and  refused  to  allow  the  building  to  be  erected. 
He  alleges  in  the  count  that  the  defendant  Brown,  one 
of  the  street  commissioners,  and  the  defendant  Yan  Patten, 
then  mayor,  conspired  together  to  prevent  the  plaintiff  from 
erecting  the  building,  by  threatening  him  great  loss  and 
damage  and  great  expense,  making  it  impossible  for  him  to 
hire  men  and  procure  materials  to  erect  the  building,  except 
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with  great  loss  and  damage,  whereby  the  plaintiff  found  it 
impossible  to  erect  the  building  without  great  and  dispro- 
portionate expense,  and  that  all  this  was  caused  by  the 
action  and  doing  of  the  defendants,  when  the  two  defend- 
ants, Van  Patten  and  Brown,  knew  there  was  no  provision 
in  the  city  charter,  nor  any  other  law,  that  required  a 
license. 

The  gist  of  this  action  is  not  the  conspiracy  between  the 
defendants.  The  action  can  be  maintained  against  one  as 
w^ell  as  against  two  or  more,  and  if  any  recovery  can  be 
had  it  is  because  the  defendants  deceived  and  threatened  the 
plaintiff,  and  in  consequence  of  such  deceit  and  threats  he 
suffered  damage.  This  principle  is  laid  down  by  Comjm, 
one  of  the  most  accurate  of  legal  writers,  recognized  in  the 
elementary  books,  by  the  best  judges,  and  is  consonant  with 
the  soundest  maxims  of  justice  and  morality.  The  gist  of 
the  civil  action  for  damages  is  the  actual  damages  sustained 
by  the  plaintiff,  and  not  the  conspiracy  nor  confederacy. 

The  question  is  whether  fraud  and  deceit  are  charged  in 
the  declaration  in  respect  to  the  two  defendants,  Brown  and 
Van  Patten.  To  recover  against  them  their  action  must 
have  been  joint.  The  allegation  is  that  Van  Patten  vetoed 
the  license  and  that  Van  Patten  and  Brown  conspired 
together  in  preventing  the  plaintiff  from  erecting  the  build- 
ings, by  threatening  him  with  great  loss,  damage  and 
expense,  so  that  it  was  impossible  for  him  to  hire  men  and 
procure  materials  except  at  a  great  loss  and  damage,  and 
this  in  consequence  of  the  conspiracy  of  the  two  defendants ; 
that  they  well  knew  there  was  no  provision  of  law  that 
required  the  owner  of  land  to  procure  a  license  to  build  a  brick 
building  with  a  metal  roof,  such  a  building  as  the  plaintiff 
proposed  to  build. 

The  main  question  is,  whether  the  acts  alleged  in  the 
latter  part  of  the  amendment,  in  connection  with  the 
original  declaration,  give  the  plaintiff  a  right  of  action 
against  the  defendants.    An  important  fact  which  is  added 
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by  the  amendment  is,  that  the  defendants  conspired  together 
to  prevent  the  plaintiflF  from  erecting  the  building  aforesaid 
by  threatening  him  with  great  loss,  damage  and  expense, 
and  thereby  making  it  impossible  for  him  to  hire  men  and 
procure  materials  to  erect  said  building  except  at  great  loss 
and  damage ;  that  in  consequence  of  such  threats  he  suffered 
great  loss  by  being  obliged  to  stop  his  work  upon  said 
building,  and  that  this  was  in  consequence  of  the  conspiracy 
of  the  defendants  to  hinder  and  impede  his  work  of  building, 
when  they  well  knew  that  it  was  lawful  for  the  plaintiff  to 
build  a  brick  building  with  metal  roof  without  license,  and 
that  if  the  defendants  had  not  conspired  and  threatened,  as 
stated,  he  would  have  builded  said  block  at  a  large  profit  to 
himself. 

We  hold  that  it  was  illegal  for  the  defendants  to  conspire 
together  and  prevent  the  erection  of  the  building  by  means 
of  threats,  and  threatening  the  plaintiff  with  great  loss, 
damage  and  expense  in  case  he  erected  the  building  so  that 
it  was  impossible  for  him  to  hire  men  and  procure  materials 
except  at  a  great  loss  and  damage. 

This  count  although  inartificially  drawn  we  think 
sufficiently  alleges  the  facts  that  the  defendants  falsely 
pretended  that  it  was  not  lawful  to  build  the  block  of  brick 
with  a  metal  roof  upon  the  plaintiffs  land,  and  pretending 
to  issue  a  veto  against  it  when  the  defendants  well  knew 
that  there  was  no  legal  objection  to  the  plaintiffs  so  doing; 
and  that  the  defendants  prevented  the  erection  of  the 
building  by  threatening  the  plaintiff  with  great  loss, 
damage  and  expense  and  so  rendering  it  impossible  for  him 
to  hire  men  and  procure  materials  for  the  same  except  at 
great  and  disproportionate  expense. 

Judgment  in  favor  of  the  Ctty  of  Burlington  affimied; 

judgment  in  favor  of  the  defendants   Van  Patten 

and     Brown     reversed;     demurrer     overruled; 

amended    declaration    adjudged    sufficient^    and 

cause  remanded. 
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George  E.  McFarland  vs.  John  W.  Gordon. 

January  Term,  1898. 

Present:  Taft,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

Mandamus— Compensation  of  Aldermen—Judge  in  One's  Own  Case—V.  S. 
i^—Acts  /8p6,  No.  148—  V.  5".  $060— Ads  1894,  No,  16$. 

The  rights  of  town  and  city  officers  to  compensation  for  official  senrices  is 
regulated  by  statute. 

There  is  no  authority  in  the  general  law  for  the  payment  of  compensation 
to  aldermen,  unless  awarded  by  the  voters  of  the  city. 

A  provision  in  a  city  charter  tnat,  "the  aldermen  may  receive  compensation 
for  actual  services,  not  to  exceed  thirty  cents  per  hour, "  does  not,  even  with 
the  additional  provision  that,  "the  administration  of  all  fiscal,  pruden- 
tial and  municipal  afTairs  of  said  city,  and  the  government  thereof,  shall 
be  vested  in  the  mayor  and  the  board  of  aldermen,"  authorize  the  alder- 
men to  determine  their  compensation ;  for  it  is  not  to  be  considered  that 
the  legislature  intended  to  violate  the  fundamental  law  that  a  man  shall 
not  be  a  judge  in  his  own  case. 

Petition  for  mandamus.  Heard  at  the  January  Term, 
1898,  of  the  supreme  court  sitting  for  the  County  of  Wash- 
ington .    Dismissed. 

The  petitioner  alleged  that  he  was  an  alderman  of  the  city 
of  Barre,  and  that  the  petionee  was  its  mayor;  that  the 
petitioner  as  alderman  had  performed  services,  and  his  bill 
had  been  approved  by  the  city  council,  and  that  a  warrant 
had  been  issued  in  his  favor  by  the  city  clerk  and  presented 
to  the  maj'or  for  his  signature,  which  the  latter  had  refused ; 
that  the  council  had  adopted  a  resolution  that  the  aldermen 
should  be  paid  thirty  cents  an  hour  for  actual  services ;  and 
that  the  mayor  had  failed  to  veto  the  resolution  in  legal 
form,  although  he  had  returned  it  with  his  disapproval; 
wherefore  the  resolution  was  in  full  force  and  effect;  that 
there  was  sufficient  money  in  the  treasurj^  not  otherwise 
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appropriated,  to  pay  the  warrant;    and  prayed  that  the 
mayor  be  commanded  to  afEx  his  signature. 

Various  matters  were  alleged  in  defense,  but  those  upon 
which  the  case  turned  are  shown  by  the  opinion. 

George  T,  Swasey  and  George  IV.  Wtng,  for  the  petitioner. 

John  W,  Gordon  and  W,  W.  Lapotni,  for  the  petitionee. 

Taft,  J.  The  words,  **towns*'  and  **selectmen,"  include 
cities  and  aldermen,  and  the  law  applicable  to  the  inhab- 
itants and  oflScers  of  towns  is  applicable  to  the  inhabitants 
and  similar  officers  of  all  municipal  corporations.  V.  S.  19, 
Acts  1896,  No.  148,  §  4.  Selectmen  of  towns  and  aldermen 
of  cities  are  similar  officers.  In  regard  to  town  officers,  it 
was  early  held,  **if  no  law  of  the  state  fixed  their  compen- 
sation or  pay,  their  services  must  be  gratuitous."  Boyden 
v.  Brookhne,  8  Vt.  284.  And  by  statute  V.  S.  3060,  no  claim 
for  personal  services  as  a  town  officer  shall  be  allowed  except 
when  compensation  is  fixed  by  law  or  by  vote  of  the  town. 
The  right  of  town  officers  to  compensation  for  their  official 
services  is  regulated  by  statute.  Barnes  v.  Bakersfield^  57 
Vt.  375.  Every  city  charter  in  this  State,  as  originally 
passed,  save  that  of  Vergennes,  in  1788,  contains  a  clause 
prohibiting  the  payment  to  the  aldermen  of  any  compen- 
sation for  their  official  services.  This  is  true  even  of  the 
charter  granted  to  but  not  accepted  by  the  city  of  Burling- 
ton.   Acts  1852,  No.  85,  §  2. 

Except  the  Barre  charter,  but  one  other,  that  of  Burling- 
ton, has  been  changed  in  this  respect,  and  this  change  may 
be  well  kept  in  mind  in  the  consideration  of  the  question 
before  us.  Acts  1896,  No.  148,  §  24,  provides  that  aldermen 
in  that  city,  "shall  receive  such  compensation  for  their  official 
services  as  the  legal  voters  of  the  city,  at  any  meeting  duly 
warned  for  that  purpose,  shall  direct."  This  act  is  signifi- 
cant in  recognition  of  the  fact  that  unless  specific  provision 
is  made  by  law  for  the  payment  of  city  officials,  the 
power  to  pay  or  not  to  pay  them  is  in  the  legal  voters. 


Vt.]  McFARLAD    V,  GORDON.  457 

There  is  no  authority  in  the  general  law  for  the  payment  of 
the  petitioner  and  his  colleagues,  save  in  the  voters  of  the 
city,  and  this  case  must  turn  upon  the  question  whether 
there  is  any  provision  granting  such  authority  in  the  Barre 
charter.  In  the  original  charter,  granted  in  1894,  the  last 
clause  in  §  5  reads:  "No  member  of  the  board  of  aldermen 
shall  receive  any  compensation  for  official  services.''  In  1896 
this  section  was  amended  by  striking  out  the  clause,  and 
inserting  in  lieu  thereof,  ^'Members  of  the  board  of  aldermen 
may  receive  compensation  for  actual  services  rendered,  not 
to  exceed  thirty  cents  per  hour."  The  precise  question  before 
us,  is,  under  this  clause  in  the  charter,  in  whom  is  the  power 
vested  to  determine  whether  the  aldermen  shall  receive 
compensation,  and,  if  so,  to  determine  the  rate  per  hour.  In 
Acts  1894,  No.  165,  §  5,  and  the  amended  Act  in  1896,  it  is 
enacted,  **The  administration  of  all  fiscal,  prudential  and 
municipal  affairs  of  said  city,  and  the  government  thereof, 
shall  be  vested  in  the  mayor  and  board  of  aldermen."  Con- 
sidering the  course  of  legislation  in  regard  to  the  paj'ment  of 
town  officials,  we  hold  that  this  clause  has  no  reference  to 
their  compensation.  If  the  city  council  had  power  under  it 
to  legislate  in  regard  to  the  question  before  us,  then  all  the 
sections  in  regard  to  compensation  of  city  officials  are  super- 
fluous, e  g.  §  7  of  the  original  charter,  which  provides  that 
the  city  council  shall  fix  the  compensation  of  all  city  officers 
except  as  in  the  act  it  was  otherwise  provided.  The  term, 
city  officers,  in  that  section  refers  to  the  respective  officers 
appointed  by  the  city  council.  The  compensation  of  the 
mayor,  it  is  provided,  shall  be  voted  by  the  board  of 
aldermen,  not  by  the  city  council. 

It  is  inconsistent  for  aldermen  or  other  officials,  to  deter- 
mine their  own  compensation.  It  is  fundamental  that  a  man 
shall  not  be  a  judge  in  his  own  case.  It  was  early  said  that 
no  man  can  serve  two  masters. 

It  was  not  the  intent  of  the  legislature,  in  granting  the 
charter  before  us,  that  the  aldermen  of  Barre  should  be 
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exceptions  to  the  general  rule  so  anciently  declared  by  such 
high  authority;  had  it  been,  the  power  would  have  been 
given  them  in  express  terms.  An  alderman  ought  not  to 
vote  upon  a  question  in  which  he  has  a  direct  personal 
interest.  This  is  in  line  with  the  course  of  all  our  decisions. 
One  of  the  latest  holds,  that  the  prudential  committee  of  a 
school  district  cannot  employ  himself  as  a  teacher  to  teach 
the  district  school,  and  cannot  in  such  a  case  recover  upon  a 
quantum  meruit,    Scott  x.  School  Dtst,^  67  Vt.  150. 

Petition  dismissed  with  costs. 


In  re  Electa  Hall's,  Est.,  S.  A.  E.  Walton,  admx.,  apt., 

E.  R.  Skinner,  exr.,  apee. 

Januarj'  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Howell,  Tyler,  Munson  and  Start,  JJ. 

Administration  Account^ Assets  Lost  through  Executor's  Negligence — 
Right  to  Defend  Suit^  When  Chargeable  with  Interest— Whether  Wife's 
Wardrobe  a  Part  of  Her  Estate— Exception— Costs. 

An  executor  is  chargeable  in  his  administration  account  with  assets  of  the 
estate  which  have  been  lost  through  his  negligence. 

If  it  does  not  otherwise  appear,  the  legal  presumption  is  that  a  wife's 
wardrobe  was  furnished  by  the  husband,  it  being  his  duty  to  furnish  it, 
and  upon  her  decease  it  belongs  to  the  husband  and  is  no  part  of  the  wife's 
estate. 

It  was  contended  that  the  executor  should  not  be  allowed  his  expenses 
incurred  in  contesting  certain  claims  presented  against  the  estate  of  a 
deceased  husband  of  the  testatrix,  inasmuch  as  the  testatrix  had  released 
that  estate  from  all  claims  in  her  favor.  But  as  the  consideration  received 
by  her  for  that  release  was  liable  to  be  recalled  in  case  there  should  be 
a  ^shortage  of  assets,  it  cannot  be  said  as  a  matter  of  law  that  the 
executor  had  no  interest  to  defend,  and  as  it  is  found  that  he  acted  in 
good^  faith  and  under  the  advice  of  competent  counsel,  the  expenses 
should  be  avowed. 

The  executor  is  entitled  to  the  statutory  fee  per  diem  although,  in  ignorance 
of  the  law,  he  made  his  charges  at  a  lower  rate. 
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The  executor  is  not  to  be  charged  with  interest  upon  the  account,  for  it 
does  not  appear  that  he  received  or  was  negligent  in  failing  to  receive 
interest  upon  the  fands  of  the  estate,  nor  that  he  used  them  for  his  own 
purposes. 

An  exception  to  the  rendition  of  a  judgment  in  the  county  court  does  not 
reach  back  to  a  question,  made  upon  trial,  to  which  no  exception  was 
taken  and  which  it  was  not  necessary  to  determine  in  order  to  render  a 
valid  judgment. 

The  executor  is  not  entitled  in  this  court  to  insist  upon  the  allowance  of  his 
charges  for  expenses  incurred  in  the  settlement  of  his  account,  having 
tailed  to  except  to  the  disallowance  of  those  charges  by  the  county  court. 
Whether  he  is  barred  h*om  recovering  these  items  in  the  final  accounting 
is  not  considered. 

Neither  party  having  prevailed  upon  all  of  his  exceptions,  neither  is  allowed 
costs  in  this  court. 

Appeal  from  probate.  Heard  upon  the  report  of  a  com- 
missioner at  the  June  Term,  1897,  Orange  County ,  Thompson^ 
J.,  presiding.    Both  parties  excepted. 

The  pertinent  facts  not  stated  in  the  opinion  are  presented 
by  the  following  extract  from  the  report : 

"Electa  Hall  died  February  22,  1885,  leaving  the  will  of 
w^hich  the  appellee.  Skinner,  is  executor.  Under  this  will  John 
Hall,  her  surviving  husband,  was  sole  legatee.  It  is  dated 
December  23,  1882,  and  was  probated  May  21,  1885.  It 
was  presented  for  probate  by  the  executor  March  4,  1885. 

**Electa  Hall  had  been  four  times  married.  She  was  the 
wife  of  Samuel  Austin  from  1820  to  1859,  of  Abijah  Mosher 
from  1861  to  1874,  of  John  Walton  from  September  28, 
1876,  to  June  1,  1877,  and  of  John  Hall  from  January  11, 
1882,  to  the  date  of  her  death,  February  22,  1885.  She  was 
then  eighty-one  years  old  and  had  always  resided  in  Tun- 
bridge  on  the  same  farm.  Her  thirdhusband,  John  Walton, 
had  been  the  husband  of  her  sister.  Sarah  A.  E.  Walton,  the 
appellant,  was  a  daughter  of  that  marriage  and  so  a 
niece  of  Electa.  John  Walton  left  two  other  children 
of  such  former  marriage,  a  son,  Jasper,  of  California,  and 
a  daughter,  Lovila,  wife  of  Daniel  T.  Foster  of  Illinois. 
He  had  lived  in  Vermont  during  the  most  of  his  life  but 
in  1872,  while  a  resident  of  Illinois,  had  made  a  will  in 
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that  state  which  was  there  probated  after  his  death  in 
Vermont,  such  probate  proceedings  taking  place  August  2 
and  6,  1877.  That  will  was  never  offered  for  probate 
in  this  State.  Under  it  Ezra  M.  Prince  of  Illinois 
was  executor  and  Jasper  and  Lovila  were  beneficiaries, — 
Sarah  being  expressly  cut  off  for  the  stated  reason  that  she 
had  already  received  her  share.  In  December,  1877,  Mrs. 
Foster  came  to  Tunbridge  and  in  the  name  and  with  the 
authoritv  of  the  executor  settled  with  Electa  for  the  latter's 
share  in  the  estate  of  John  Walton,  relinquishing  to  her 
certain  assets  of  the  estate  and  receiving  from  her  a  receipt 
expressing  the  terms  of  their  settlement  which  reads  as 
follows :  *I,  Electa  Walton,  widow  of  John  Walton,  deceased, 
have  received  from  the  executorof  said  John  Walton  by  hand 
of  Lovila  M.  Foster  five  hundred  dollars  in  full  of  all  allow- 
ances out  of  and  claims  against  said  estate  and  hereby 
waive  and  release  all  claims  and  rights  whatever  against 
said  estate.' 

**0f  this  settlement  the  present  executor  had  knowledge 
when  it  was  made. 

**No  letters  of  administration  upon  the  estate  of  John  Wal- 
ton were  taken  out  in  Vermont  until  this  appellant  was 
appointed  Nov.  4,  1885,  and  in  that  appointment  no  notice 
was  taken  of  the  will. 

* 'Commissioners  upon  the  estate  of  Electa  Hall  were  duly 
appointed  and  the  appellant  presented  before  them  as 
administratrix  of  John  Walton  a  claim  amounting  to 
$4,889.00,  which  was  wholly  disallowed.  Her  appeal  was 
entered  at  the  June  Term,  1886,  of  this  court.  The  cause 
w^as  referred  and  upon  the  coming  in  of  the  report  a  pro- 
forma  judgment  was  rendered  for  the  sum  of  $1,549.28,  to 
which  exceptions  were  taken  by  the  defendant,  resulting  in 
a  judgment  in  the  Supreme  Court  in  favor  of  this  appellant 
for  the  sum  of  $530.32,  damages,  as  of  May  8,  1894.  The 
nature  of  this  claim  as  well  as  the  grounds  upon  which  it 
was  defended  is  shown  by  the  report  of  the  case,  66  Vt.  455, 
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which  is  referred  to  and  made  a  part  hereof  for  the  purpose 
of  having  the  facts  therein  stated  treated  as  found  here.  A 
considerable  portion  of  the  appellee's  charges  for  services 
and  disbursements  grew  out  of  this  contest. 

•'Commissioners  upon  the  estate  of  John  Walton  were  duly 
appointed  and  before  them  a  claim  was  presented  in  favor  of 
Emma  Steele  for  services  to  John  Walton  as  nurse,  amount- 
ing to  $32.60.  The  executor  of  Electa  Hall's  will  contested 
the  claim.  It  was  allowed  in  full  by  the  commissioners  and 
the  executor  appealed.  At  the  December  Term,  1889,  of  this 
court  the  plaintiflF  Steele  obtained  a  judgment  for  $8.60 
without  costs.  The  executor's  charges  in  connection  with 
this  contest  are  all  disputed. 

**This  appellant  presented  a  claim  of  $1,108.02  in  her 
individual  favor  before  the  commissioners  on  John  Walton's 
estate,  and  that  claim  was  also  contested  by  this  executor. 
It  was  disallowed  by  the  commissioners  and  taken  by 
appeal  to  this  court  and  afterwards  to  the  supreme  court 
on  exceptions,  the  judgment  at  each  stage  being  in  favor  of 
the  estate.  This  appellee  was  notified  at  the  beginning  and 
frequently  during  the  course  of  litigation  upon  this  and  the 
Steele  claim  that  this  appellant  regarded  his  participation  in 
those  controversies  as  beyond  his  right  and  province  as 
executor  of  Electa  Hall's  will.  All  items  in  the  executor's 
account  connected  with  these  two  contests  are  objected  to 
by  the  appellant." 

Roswell  Famham  and  R,  M.  Harvey,  for  the  appellant. 

Tarbell  &  Whitham  and  D,  C.  Dentson  &  Son,  for  the 
appellee. 

Taft,  J.  The  questions  in  this  case  arise  upon  the  report 
of  a  commissioner  to  settle  the  administration  account  of 
Edward  R.  Skinner,  executor  of  the  will  of  Electa  Hall.  The 
commissioner  charges  the  executor  with  five  items,  which 
are  objected  to,  the  first  being  for  money  on  hand  at  the 
death  of  the  testatrix;    the  second   for    wood,    furniture 
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and  other  property  left  by  the  testatrix,  which  dis- 
appeared after  her  death.  The  commissioner  reports 
that  these  items  were  lost  to  the  estate  by  reason 
of  the  want  of  ordinary  diligence  on  the  part  of  the 
executor  in  the  performance  of  his  duty.  They  were  part 
of  the  estate  and  lost  through  his  negligence,  and  were 
properly  charged  to  him.  The  third  item  objected  to  was  for 
the  testatrix's  wardrobe.  At  Electa's  death  her  husband, 
John  Hall,  was  living,  and  it  is  claimed  that  the  wardrobe  of 
the  testatrix  belonged  to  her  and  should  be  accounted  for  as 
part  of  her  estate.  It  does  not  appear  how  the  testatrix 
acquired  her  wardrobe,  whether  it  was  in  such  a  manner 
that  it  was  held  to  her  sole  and  separate  use,  or  by  gift  from 
her  husband.  Nothing  appearing  in  that  respect  we 
presume  it  was  provided  for  her  by  her  husband,  whose 
duty  it  was  to  do  so,  and  by  the  common  law  the  title  of  it 
was  in  him.  Therefore,  upon  the  death  of  the  testatrix  it 
should  not  be  accounted  for  as  a  part  of  her  estate,  as  it  was 
the  absolute  property  of  her  husband.  The  inference  from 
the  report  is  that  the  husband  took  it  upon  the  death  of  his 
wife,  and  always  retained  it.  It  never  came  into  the  hands 
and  possession  of  the  executor,  and  as  it  did  not  belong  to 
the  estate  it  cannot  properly  be  charged  to  him.  As  bearing 
upon  the  question  of  the  ownership  of  the  wife's  apparel,  it 
may  be  noted  that  V.  S.  2403  and  2418,  which  give  the 
wearing  apparel  of  the  husband  to  the  widow,  also  provide 
that  upon  the  death  of  a  husband  the  widow's  apparel  and 
ornaments  shall  not  be  appraised  as  a  part  of  her  husband's 
estate.  This  provision  would  be  wholly  unnecessary  if  the 
title  of  the  apparel  and  ornaments  of  the  wife  were  not  in 
the  husband. 

As  to  the  next  item,  the  Aaron  King  note,  it  was  the  duty 
of  the  executor  to  have  recovered  it,  and  had  he  exercised 
reasonable  diligence  he  could  have  controlled  the  proceeds 
of  it.  He  is  therefore  chargeable  with  the  stmi  named.  And 
for  the  same  reason  he  is  chargeable  with  the  remaining 
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item,  the  rental  value  of  the  farm  for  the  three  years  it  was 
occupied  by  Hall,  the  testatrix's  husband.  The  rent  was  lost 
through  the  negligence  of  the  executor  and  the  item  was 
properly  charged  to  him. 

The  appellee  excepted  to  the  disallowance  of  his  expenses 
in  defending  the  suits  of  Steele  and  the  appellant,  Walton, 
against  the  estate  of  John  Walton.  These  items  were 
disallowed  by  the  court  below,  and  the  appellant  claims  that 
the  estate  of  Electa  Hall  had  no  interest  whatever  in  the 
estate  of  John  Walton,  as  Electa  Hall  had  discharged  the 
estate  from  all  claims  that  she  may  have  had  as  the  widow 
of  John  Walton,  in  consideration  of  five  hundred  dollars  paid 
her  by  the  executor  of  the  will,  proved  in  Illinois ;  and  that, 
therefore,  the  Hall  estate  had  no  right  to  defend  the  allow- 
ance of  claims  against  the  estate  of  John  Walton.  A  portion 
of  the  five  hundred  dollars  so  received  by  her,  was  property 
within  this  jurisdiction,  and  were  it  needed  in  the  adminis- 
tration of  John  Walton's  estate,  within  this  state,  it  was 
liable  to  be  recalled  from  her  or  her  estate.  Any  debt  due  John 
Walton,  the  situs  of  which  was  in  this  state,  was  liable  to  be 
collected  by  the  administrator  here.  The  administration  of 
the  estate  in  Illinois  only  drew  to  it  the  assets  having  their 
situs  in  that  state.  The  settlement  with  the  executor  in 
Illinois  had  no  effect  as  to  the  assets  that  had  their  situs  in 
this  state.  Walton  v.  HalVs  Estate^  66  Vt.  455.  We  cannot 
say  as  matter  of  law  that  the  widow  of  John  Walton  had 
no  interest  in  his  estate  in  this  jurisdiction,  notwithstanding 
her  settlement  with  the  executor  of  the  will  in  Illinois.  The 
liability  of  Mrs.  Hall,  or  her  estate,  to  be  called  upon  by  the 
administrator  of  John  Walton's  estate  here  in  Vermont,  to 
return  funds  that  she  may  have  received  in  the  settlement  in 
Illinois,  was  such  as  gave  her  a  right  to  contest  the  allow- 
ance of  claims  against  that  estate  in  this  jurisdiction,  gave 
her  such  an  interest  therein  as  justified  the  executor  in 
contesting  these  claims,  and  it  is  reported  that  he  acted  in 
good  faith  and  upon  the  advice  of  legal  counsel  of  good 
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standing  that  such  was  his  duty.  He  should  be  credited 
with  these  items.  Whether  the  settlement  with  the  estate  in 
Illinois  affected  the  widow's  rights  in  her  husband's  estate  in 
this  jurisdiction  it  is  unnecessary  to  consider. 

The  court  properly  allowed  the  executor  for  his  services 
two  dollars  per  day,  although  he  had  charged  his  time  at 
one  dollar.  He  was  ignorant  of  the  statutory  fee,  and  the 
commissioner  reports  that  two  dollars  per  day  was  a  fair 
compensation  for  his  services.  He  was  not  in  law  bound  by 
his  charge  of  one  dollar.  Hard  v.  Burton,  62  Vt.  314.  The 
appellant  claims  that  interest  should  be  charged  upon  the 
account  of  the  executor,  but  under  the  circumstances  of  this 
case,  as  reported  by  the  commissioner,  we  do  not  so  hold. 
An  executor  is  chargeable  with  interest  upon  funds  in  his 
hands  when  he  has  used  them  for  his  own  purposes ;  when 
he  has  received  any  interest  for  the  use  of  them ;  and  when, 
from  any  neglect  of  his,  he  has  failed  to  receive  interest. 
Whether  an  executor  should  be  charged  with  interest  must, 
to  a  great  extent,  depend  upon  the  facts  of  each  particular 
case,  having  regard  to  the  well  settled  rales  of  law.  In  the 
case  before  us  the  executor  had  no  money  in  his  hands ;  at 
times  was  compelled  to  borrow  to  meet  the  expenses  of 
administration,  and  although  he  was  negligent  in  not 
collecting  certain  assets  of  the  estate  it  is  not  found  that  he 
did  not  act  honestly  and  in  good  faith.  It  does  not  appear 
that  if  he  had  not  been  negligent  he  would  have  had  sums 
sufficient  to  have  made  suitable  loans,  or  could,  as  a  matter 
of  fact,  have  received  any  interest  whatever.  All  that  he 
could  have  realized  as  assets  it  might  have  been  prudent  for 
him  to  retain  to  meet  the  constantly  recurring  expenses  of 
the  litigation  in  which  the  estate  was  involved.  There  is  no 
finding  of  fact  by  the  commissioner  that  he  was  negligent  in 
respect  to  not  receiving  interest,  and  the  ruling  of  the  court 
below  in  respect  to  it  was  correct.  The  result  of  our  holding 
is,  that  the  executor  stands  charged  with  all  the  items 
charged  him  in  the  court  below,  except  the  one  for  the  testa- 
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trix's  wardrobe,  namely,  $2,020.20  less  $50.00  being 
$1,970.20,  and  is  credited  with  the  stims  credited  him  by  the 
report  of  the  commissioner,  $1,302.80;  and  the  accounts  for 
lawyers'  fees  and  disbursements  in  contesting  the  claims 
against  John  Walton's  estate,  $294.66  and  $83.76,  namely, 
$1,681.22,  leaving  a  balance  of  $288.98.  ^ 

Judgment  is  reversed  and  judgment  that  there  is  in  the 
hands  of  the  executor,  belonging  to  said  estate,  $288.98,  and 
interest  since  the  judgment  below,  $11.02,— in  all  $300.00. 

The  executor  claims  that  the  expenses  incurred  by  him  in 
this  proceeding  should  be  allowed  him  in  the  settlement  of 
the  account.  It  does  not  appear  from  the  record  that  any 
exception  was  taken  to  the  disallowance  of  the  items  by  the 
county  court,  unless  it  is  embraced  in  the  exception  to  the 
judgment.  The  question  should  have  been  called  directly  to 
the  attention  of  the  court,  so  it  could  have  been  considered 
and  passed  upon.  An  exception  to  the  rendition  of  a  judg- 
ment does  not  reach  back  to  a  question,  made  upon  trial, 
to  which  no  exception  was  taken,  and  which  it  was  not 
necessary  to  determine  in  order  to  render  a  valid  judgment. 
Farrant  v.  Bates,  60  Vt.  37;  Hartford  v.  School  District,  69 
Vt.  147.  Whether  the  executor  is  barred  from  a  recovery  of 
these  items  upon  a  final  accounting  is  not  before  us  and  we 
need  not  consider. 

Neither  party  succeeding  upon  all  his  exceptions,  no 
costs  are  allowed  in  this  court,  and  it  is  ordered  that 
the  jtulgment  herein  be  certified  to  the  Probate 
Court, 


so 
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Maine  Central  Railroad  vs.  Coggins  &  Lapier. 

Jannary  Term,  1898. 

Present:    Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

V.  S.  I2g8,  sub.  Ill,— Appeal  Jrotn  Justiu-^Fleading  in   Excuse  thai 

Defendant  Acted  as  Public  Officer, 

That  clause  of  V.  S.  1298,  sub.  HI.,  which  entitles  the  defendant  to  am 
appeal  from  the  judgment  of  a  justice  when  he  pleads  in  good  faith,  in 
excuse  or  justification,  that  he  was  acting  as  a  public  officer,  does  not 
apply  to  a  case  where  the  defendant  makes  the  claim  for  the  first  time 
after  judgment,  although  within  the  two  hours  allowed  for  the  taking  of 
appeals. 

Petition  for  appeal  from  the  judgment  of  a  justice. 
Heard  upon  petition  and  agreed  case  at  the  June  Term, 
1897,  Caledonia  County,  Taft^  J.,  presiding.  Petition 
dismissed.    The  petitioner  excepted. 

Harry  B lodge tt  for  the  petitioner. 

Harland  B.  Howe^  Bates ^  May  &  Stmonds  with  him,  for 
the  petitionees. 

RowELL,  J.  This  is  a  petition  for  an  appeal  from  the  judg- 
ment of  a  justice.  The  action  was  trover  for  a  mileage  ticket- 
Neither  the  ad damnuminthe  writ, nor  the  sum  demanded  by 
the  declaration,  nor  the  specifications  or  exhibits  of  the 
plaintiff  on  trial,  exceeded  twenty  dollars;  and  the  verdict 
and  judgmentwerefor$18.05damagesand$13.20costs.  The 
ticket  contained  a  contract  that  it  was  good  only  for  the 
person  in  whose  name  it  was  issued,  and  that  if  presented 
by  any  other  person,  the  right  to  any  remaining  rides  to 
which  the  purchaser  might  have  been  entitled,  should  be 
forfeited,  and  the  conductor  be  authorized  to  take  it  up  and 
return  it  to  the  general  ticket  oflSice  as  forfeited.  The  ticket 
was  presented  by  a  person  other  than  the  one  in  whose 
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name  it  was  issued,  whereupon  the  conductor  took  it  up, 
pursuant  to  the  contract,  and  that  was  the  alleged  con- 
version. 

After  verdict  and  judgment,  the  petitioner,  the  defendant 
in  the  action,  claimed  in  good  faith  that  in  operating  its 
road  it  was  a  public  officer,  and  was  acting  as  such,  as  well 
as  within  the  contract,  in  taking  up  the  ticket,  and  therefore 
prayed  for  an  appeal,  which  was  denied,  for  that  the  action 
was  not  appealable. 

The  petitioner  claims  that  the  case  comes  within  that 
exception  of  the  statute  which  makes  an  action  appealable, 
though  not  otherwise  so,  if  the  defendant  in  good  faith 
pleads  in  excuse  or  justification  that  he  was  acting  as  a 
public  officer.  But  it  does  not  appear  that  the  petitioner  so 
pleaded,  nor  that  it  put  its  defence  on  that  ground,  but  on 
the  ground  that  the  contract  justified  the  act,  and  that  is 
the  ground  it  takes  here.  The  claim  that  the  petitioner  was 
acting  as  a  public  officer  was  first  made,  as  far  as  appears, 
when  an  appeal  was  prayed  for.  Hence  it  is  not  necessary 
to  decide  whether  it  was  a  public  officer  within  the  meaning 
of  the  statute,  nor  the  effect  of  claiming  that  character  in 
good  faith,  for  the  want  of  the  requisite  plea  makes  the 
claim  unavailable  as  a  ground  of  appeal. 

Judgment  affirmed. 
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William  H.  Stock  well  vs.  James  H.  Fitzgerald,  et  al. 

May  Term.  1895. 

Present:    Ross,  C.  J.,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

Equity  JurisdicUan-^Multiplicity  of  Suits-^Right  of    Way— Estoppel^ 

Construction  of  Deeds, 

The  orator  seeks  to  maintain  a  right  of  way  against  the  encroachments  of 
several  persons  having  distinct  interests.  The  establishment  of  his 
right  at  law  would  require  separate  suits  against  the  different  abutttng 
owners,  with  a  verdict  for  the  plaintiff  in  each  suit  and  a  substantia] 
uniformity  of  the  lines  of  location.  Proceedings  at  law  might  result  in 
his  having  no  passageway,  although  securing  a  strip  of  sufficient  widtli 
as  against  each  lot.  The  controversy  should  be  disposed  of  in  a  single 
suit  and  equity  has  jurisdiction. 

The  orator  is  estopped  from  claiming  a  passageway  of  the  width  and 
location  of  the  original  survey  by  the  act  of  his  grantor  in  consenting;  to 
an  encroachment  upon  one  side  of  the  way  by  a  fence  of  the  abutting 
owner,  but  he  is  not  thereby  precluded  fr-om  claiming  one  of  sufficient 
width  for  convenient  passing,  outside  the  fence,  not  to  interfere  ^th 
rights  on  the  opposite  side  of  the  way. 

The  owners  of  such  opposite  rights  are  not  entitled  to  occupy  to  the  line  of 
the  way  as  originally  surveyed,  for  some  of  them  took  their  deeds  after 
the  way  had  become  well  defined  by  use  beyond  the  survey,  and  their 
deeds  are  as  well  satisfied  when  treated  as  referring  to  the  actual  as  to 
the  surve^'ed  way,  and  others  took  their  deeds  before  the  encroachment 
and,  by  their  conduct,  must  be  considered  to  have  acquiesced  therein. 

Chancery.  Heard  upon  pleadings,  master's  report  and 
exceptions  thereto  at  the  June  Term,  1894,  Bennington 
County,  before  Taft^  Chancellor,  without  argument. 
Orator's  exceptions  overruled,  and  bill  dismissed  with  costs. 
The  orator  appealed. 

W,  B.  Sheldon  for  the  orator. 

Equity  has  jurisdiction.  Lyon  v.  McLaughhn^  32  Vt. 
423 ;  Marble  Co.  v.  Adams,  46  Vt.  503 ;  Canfield  y .  Andrew^ 
54  Vt.  12;  Sargent  y,  George,  56  Vt.  631;  Gtlchnst  t.  Van 
Dyke,  63  Vt.  78. 

Batcheler  &  Bates  for  the  defendants. 
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If  the  orator  has  any  rights  they  are  enforcible  at  law. 
Marble  Co,  v.  Adams,  46  Vt.  496 ;  Currter  v.  Rosebrooks^  48 
Vt.  34. 

The  orator  is  estopped  from  claiming  a  passage  according 
to  the  original  survey.  Herman  on  Estoppel,  419 ;  Chapman 
Y.  Chapman,  59  Pa.  214 ;  R,  R.  v.  McLanahan,  59  Pa.  23;  Bank 
V.  Hazard,  30  N.  Y.  226 ;  Wendell  v.  Van  Rensselaer,  1  Johns 
Ch.  354;  Cady  v.  Owen,  34  Vt.  598 ;  Soper  v.  Frank,  47  Vt. 
368. 

MuNSON,  J.  In  July,  1871,  Abram  N.  Pruyn  was  the 
owner  of  a  tract  of  land,  which  was  subject  to  a  mortgage, 
executed  to  one  Sumner  and  then  held  by  I.  F.  Paddock. 
This  tract  was  partially  bounded  on  the  south  by  a  high- 
way, and  was  not  elsewhere  accessible  from  a  highway.  On 
the  28th  of  the  month,  in  anticipation  of  a  division  of  the 
tract  among  different  purchasers,  Pruyn  had  a  road,  two 
rods  wide,  surveyed  through  it  from  the  highway  by  one 
Edward  Rice.  On  the  first  day  of  April,  1872,  he  conveyed 
three  parcels  of  the  tract  by  separate  deeds,  which  contained 
grants  or  reservations  based  on  this  survey.  One  was  a 
conveyance  to  John  H.  McKinty  of  a  parcel  which  included 
all  of  the  tract  contiguous  to  the  highway,  and  which 
reserved  for  a  road  to  premises  sold  to  Aaron  R.  Moon  a 
strip  two  rods  wide  across  the  premises  described,  as  the 
same  had  been  surveyed  by  Rice.  Another  deed  conveyed  to 
Aaron  R.  Moon  a  parcel  adjoining  McKinty 's  lot  on  the 
north,  excepting  a  strip  two  rods  wide  across  the  premises 
described,  as  the  same  had  been  surveyed  by  Rice,  to  be  used 
as  a  road  to  other  lands  of  the  grantor  h'ing  further  north. 
The  remaining  deed  conveyed  to  Gilbert  W.  Pruyn  a  parcel 
of  the  land  further  north,  reserving  a  strip  two  rods  wide 
through  the  premises  described,  as  surveyed  by  Rice,  for  a 
highway  to  lands  beyond,  and  granting  a  right  of  way 
through  lands  before  deeded  to  Moon,  and  McKinty  where 
the  road  then  ran  to  the  main  road.    The  orator  is  now  the 
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owner  of  the  land  conveyed  to  Moon,  and  of  other  parcels 
of  the  tract  above  described.  The  defendant  Fitzgerald,  is 
the  owner  of  that  portion  of  the  McKinty  purchase  which 
lies  east  of  the  road  in  question. 

When  McKinty  received  his  deed  he  executed  to  Pruyn  a 
mortgage  of  the  land  conveyed,  and  this  mortgage  was 
soon  after  assigned  to  Paddock.  October  22,  1873, 
McKinty  gave  to  Edward,  John  and  Catherine  Fitzgerald, 
executors  of  Michael  Fitzgerald,  a  mortgage  in  usual  form 
of  that  part  of  his  land  west  of  the  road  that  was  adjacent 
to  the  highway,  making  the  easterly  line  of  the  land 
mortgaged  "the  center  of  a  private  passage-way  used  for 
houses  further  north/'  and  conveying  "subject  to  a  right  of 
way  one  rod  wide  across  the  north  and  east  sides  of  the  lot." 
This  is  the  piece  set  up  in  the  bill  as  occupied  and  claimed  by 
the  widow  and  heirs  of  Patrick  Morrissey.  April  1,  1874, 
McKinty  conveyed  by  warranty  deed  to  Margaret  Jones 
the  remainder  of  his  purchase  lying  west  of  the  road, 
making  the  west  side  of  the  road  the  easterly  bound  of  the 
land  conveyed.  May  26,  1874,  Paddock  executed  to 
McKinty  a  quit  claim  of  that  part  of  McKinty's  purchase 
lying  west  of  the  road,  bounding  it  on  the  east  **by  the 
road  leading  northerly"  from  the  highway.  July  10,  1876, 
McKinty  conveyed  to  John  and  Edmund  Fitzgerald  by  quit 
claim  the  land  before  mortgaged  to  the  executors  of  Michael 
Fitzgerald,  but  the  terms  of  the  description  do  not  appear. 

Paddock  obtained  a  decree  on  the  Sumner  mortgage  at 
the  June  Term,  1875,  and  a  decree  on  the  McKinty  mort- 
gage at  the  December  Term,  1881.  The  equity  of  the  last 
foreclosure  expired  in  January,  1883.  On  the  second  of 
April,  1883,  Paddock  conveyed  the  McKinty  premises  by 
quit  claim  to  Mary  A.  McKinty,  the  wife  of  John  H.  McKinty, 
bounding  them  on  the  west  "by  the  lane  leading  northerly" 
from  the  highway.  March  21,  1884,  McKinty  and  his  wife 
conveyed  the  premises  to  the  defendant  Fitzgerald,  describ- 
ing them  as  bounded  on  the  west  **by  a  lane  running  from 
the  highway"  to  lands  of  the  orator. 


Vt.]  STOCK  WELL  V.  FITZGERALD.  471 

In  February,  1874,  John  H.  McKinty  obtained  from 
Abram  N.  Pruyn  a  quit  claim  deed  of  all  that  the  grantor 
then  owned  of  the  entire  tract  before  described  as  having 
been  held  by  him  in  July,  1871.  November  25,  1884, 
McKinty  and  wife  conveyed  to  one  Catherine  McCabe  by 
warranty  deed  the  road  as  surveyed  by  Rice,  reserving  the 
rights  of  way  of  the  orator,  Margaret  Jones  and  the 
Harney  estate;  and  October  15,  1886,  Catherine  McCabe 
•  executed  to  the  orator  a  warranty  deed  of  the  same  two-rod 
strip,  with  a  reservation  of  the  same  rights. 

On  the  13th  of  April,  1877,  Paddock  conveyed  to  the 
orator  certain  parcels  of  this  tract  with  the  appurtenances, 
which  parcels  were  accessible  from  the  highway  only  by 
means  of  this  road.  April  10,  1889,  Paddock  quitclaimed 
to  the  orator  a  strip  of  land  two  rods  wide  extending  from 
the  main  highway  through  lands  formerly  owned  by  Abram 
N.  Pruyn,  with  a  statement  of  the  grantor's  intention  to 
convey  his  right  to  the  lands  in  and  over  which  the  grantee, 
the  heirs  of  Thomas  Harney  and  the  widow  Jones  had  a 
right  of  way  as  appurtenant  to  lands  owned  and  occupied 
by  them  respectively,  through,  across  and  over  lands  for- 
merly owned  by  the  said  Abram  N.  Pruyn,  to  the  highway. 
Paddock  never  claimed  nor  exercised  any  rights  in  the  road 
as  surveyed  by  Rice,  adverse  to  the  right  of  the  orator  or 
other  owners  of  the  land  for  whose  benefit  the  road  was 
surveved. 

The  survey  of  the  road  in  question  was  never  placed  upon 
record.  The  year  McKinty  took  his  deed,  he  procured  from 
Rice  a  copy  of  the  survey,  and  a  map  showing  its  exact 
location.  He  went  into  possession  of  the  lot  about  the  time 
of  his  purchase.  The  travel  was  not  confined  to  any  partic- 
ular route  until  the  summer  of  1874,  when  McKinty 
enclosed  his  land  by  a  permanent  fence.  This  was  built 
further  west  than  the  east  line  of  the  road  as  surveyed  by 
Rice,  and  was  so  built  with  the  permission  of  Moon.  In 
1879,    McKinty    rebuilt   the  southerly  part  of  the  fence, 
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carrying  it  still  further  west.  He  never  claimed  the  right  ta 
maintain  the  fence  where  located,  and  expected  to  withdraw 
it  to  the  line  of  the  survey  whenever  called  upon  to  do  so  by 
any  one  interested  in  the  road.  Before  the  fence  of  1874 
was  built,  the  owners  of  the  back  lots  crossed  McKinty's 
land  wherever  convenient,  and  the  travel  was  not  so 
concentrated  as  to  leave  upon  any  particular  course  the 
indications  of  a  road.  Since  then  the  travel  has  been  in  the 
path  now  used,  and  has  always  been  sufficient  to  mark  it 
plainly.  Fitzgerald  knew  at  the  time  he  bought  that  the 
lane  referred  to  in  his  deed  was  a  surveyed  road,  but  did  not 
know  the  location  of  the  survey.  The  fence  before 
mentioned  was  still  standing,  and  he  supposed  it  was 
substantially  on  the  line.  He  made  no  inquiries  in  regard 
to  the  survey,  but  maintained  the  fence  where  he  found  \t^ 
and  claimed  to  own  to  it. 

The  fence  as  finally  located  by  McKinty  was  crowded  so 
far  to  the  west  that  it  brought  into  his  enclosure  all  of  the 
road  as  surveyed  for  six  rods  or  more  from  the  highway,  and 
a  considerable  part  of  it  across  his  entire  lot.  His  grantees 
on  the  opposite  side  built  their  fences  up  to  the  travelled 
path  before  he  sold  to  defendant  Fitzgerald,  but  at  what 
time  does  not  appear.  The  result  was  that  the  road  as  thus 
located  was  made  less  than  two  rods  between  fences,  and  in 
places  so  narrow  that  it  was  difficult  to  pass  with  loads  of 
hay.  In  1889  the  orator  requested  the  owners  to  put  the 
fences  on  the  lines  of  the  Rice  survey  or  to  move  them  back 
so  as  to  leave  the  road  two  rods  wide.  The  defendant  Fita- 
gerald  refused  to  move  his  lence,  claiming  to  own  to  the  line 
of  it.  The  owners  on  the  other  side  refused  to  move  back 
their  fences,  claiming  to  own  to  the  westerly  line  of  the  Rice 
survey.  The  orator  thereupon  brought  this  bill  to  the  June 
Term,  1889,  filing  the  same  April  25th. 

None  of  the  defendants  have  answered  except  Fitzgerald 
and  the  administrator  of  Patrick  Morrissey.  The  master 
reports  that  all  the  defendants  have  the  rights  and  make  the 
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claims  set  tip  in  the  bill.  The  bill  states  that  Margaret 
Jones  has  for  more  than  eight  years  last  past,  and  that 
Patrick  Morrissey  in  his  lifetime  and  since  his  decease  his 
widow,  heirs  and  administrator  have  for  ten  years  past, 
maintained  obstructions  within  the  limits  of  said  road 
claiming  ownership  therein,  and  prays  for  an  injunction 
against  James  H.  Fitzgerald,  Margaret  Jones  and  the 
widow,  heirs  and  administrator  of  Patrick  Morrissey.  So 
the  question  for  determination  is  confined  to  that  section  of 
the  road  which  crosses  the  McKinty  purchase. 

Equity  has  jurisdiction.  The  orator  seeks  to  maintain  a 
right  of  way  against  the  encroachments  of  several  persons 
who  have  distinct  interests.  The  establishment  of  his  right 
at  law  would  require  separate  suits  against  the  different 
adjoining  owners,  with  a  verdict  for  the  plaintiff*  in  all  the 
suits  and  a  substantial  agreement  upon  the  lines  of  location. 
Proceedings  at  law  might  result  in  his  having  no  passage- 
way, although  given  a  strip  two  rods  wide  as  against  each 
lot.  The  controversy  is  clearly  one  that  should  be  disposed 
of  in  a  single  suit. 

Whatever  right  Pruyn  had  after  giving  the  deeds  of  April 
1,  1872,  and  passed  to  McKinty  by  his  deed  of  1874,  was 
subject  to  the  mortgage  covering  the  entire  tract,  and  was 
foreclosed  by  the  decree  obtained  l^y  Paddock  in  1875. 
Whatever  Mrs.  McKinty  obtained  by  virtue  of  Paddock's 
deed  given  subsequent  to  both  the  foreclosures,  was  con- 
veyed to  Fitzgerald  by  the  deed  of  March,  1884.  It  follows 
that  McKinty  and  his  wife  had  nothing  to  convey  when  the 
deed  of  November,  1884,  was  given  to  Catherine  McCabe, 
and  that  the  orator  obtained  nothing  bj-  his  deed  from  Mc- 
Cabe. 

Paddock's' quit  claim  to  McKinty  of  May  26,  1874, 
released  the  land. described  from  thelienof  his  mortgages;  so 
he  obtained  nothing  west  of  the  center  of  the  road  by  his 
subsequent  foreclosures  Whatever  of  the  McKinty  pur- 
chase   was   not   so    released,    Paddock    acquired    by    his 
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foreclosures,  and  conveyed  to  Mrs.  McKinty  by  his  deed  of 
April,  1883.  It  is  certain  that  these  deeds  left  no  strip  of 
land  between  the  two  parcels  conveyed,  unless  the  road  as  it 
existed  in  May,  1874,  was  west  of  its  location  in  1883; 
while  the  reverse  is  the  fact.  So  the  orator  obtained  nothing 
by  Paddock's  deed  of  1889,  and  can  have  no  other  right  of 
way  than  the  one  appurtenant  to  the  lots  conveyed  him. 

It  is  found  that  the  orator  is  the  owner  of  the  Moon 
parcel,  but  when  and  how  he  obtained  it,  and  whether 
directly  from  Moon,  does  not  appear.  It  appears  that 
Moon  was  affirmatively  instrumental  in  determining  the 
location  of  the  travelled  path,  for  he  consented  to  the 
erection  of  the  fence  which  crowded  it  to  the  west.  No  use 
was  made  of  the  surve}*^  in  determining  the  exact  location  of 
the  road.  The  travel  finally  settled  in  a  different  path,  which 
was  afterwards  followed  without  question  or  complaint. 
We  think  the  orator  must  be  treated  as  having  acquiesced  in 
this  change  of  location.  But  this  acquiescence  did  not 
include  a  waiver  of  his  right  to  an  adequate  and  convenient 
way,  and  the  court  will  decree  such  a  way  if  not  prevented 
by  rights  otherwise  acquired. 

Upon  the  findings  of  the  master  in  regard  to  McKinty's 
possession  the  defendant  Fitzgerald  cannot  claim  the  road 
by  adverse  possession,  for  his  own  undisputed  occupancy 
was  less  than  fifteen  years.  So  he  has  only  the  rights  given 
him  by  his  deed. 

The  report  states  that  Paddock  foreclosed  the  Sumner 
mortgage,  and  that  the  equity  expired  without  redemption. 
In  the  absence  of  anything  limiting  this  general  finding,  it 
must  be  held  to  establish  a  valid  foreclosure  of  all  rights. 
So  whatever  Paddock  obtained  by  this  foreclosure  was 
freed  from  the  incumbrance  of  the  right  of  way.  His  prior 
deed  of  May,  1874,  releasing  the  land  west  of  the  road,  must 
have  referred  to  the  road  as  surveyed,  for  the  travel  was  not 
then  concentrated  in  any  one  path.  His  deed  of  April,  1883, 
conveying  to  Mrs.  McKinty  the  land  east  of  the  road,  must 
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doubtless  be  held  to  refer  to  the  road  as  actually  established, 
for  it  had  then  been  located  and  fenced  for  several  years. 
But  the  operation  of  this  deed,  although  in  terms  sufficient 
to  convey  to  the  center  of  the  road  as  located,  was  limited, 
by  the  effect  of  the  previous  deed,  to  the  center  of  the  road  as 
surveyed.  It  appears  then  that  Fitzgerald,  Mrs.  McKinty's 
grantee,  has  an  unincumbered  title  to  the  center  line  of  the 
Rice  survey  by  virtue  of  Paddock's  grant,  and  cannot  be 
required  to  withdraw  his  fence  beyond  that  line. 

The  buildings  of  the  defendant  Jones  are  on  the  northerly 
side  of  her  lot,  next  to  the  orator's  land ;  and  are  reached  by 
travelling  this  road  nearly  the  entire  width  of  the  McKinty 
purchase.  She  must  be  held  to  have  acquiesced  in  the  change 
of  location,  for  the  travel  was  not  concentrated  in  its  present 
course  until  after  she  purchased.  The  owners  of  the  Morris- 
sey  piece  must  be  held  to  have  bought  with  reference  to  the 
road  as  located.  The  permanent  fence,  which  enclosed 
substantially  all  of  the  Rice  survey  opposite  the  Morrissey 
piece,  was  built,  and  the  travel  established  in  its  present 
path,  before  the  Morrissey  lot  was  sold  off  by  McKinty. 
Nothing  appears  from  which  it  can  be  claimed  that  the 
easterly  bound  of  the  Morrissey  lot  was  the  road  as  surveyed, 
rather  than  the  road  as  actually  located.  So  none  of  the 
owners  of  that  part  of  the  McKinty  purchase  lying  west  of 
the  road  are  in  a  position  to  insist  upon  having  the  location 
of  the  road  determined  by  the  lines  of  the  Rice  survey. 

Nor  have  the  owners  of  either  lot  acquired  a  right  to  have 
the  western  limit  of  the  road  as  located  restricted  to  the  line 
of  the  fence.  The  master  reports  that  the  purchasers  of 
McKinty's  land  west  of  the  road  built  fences  a  part  of  the 
distance  along  their  front  on  the  road  as  travelled,  and  up 
to  the  travelled  path.  The  Morrissey  piece  was  not  pur- 
chased until  1876,  and  this  does  not  leave  room  for  fifteen 
years  adverse  possession  to  the  fence,  even  if  built  as  soon  as 
the  purchase  was  made.  The  Jones  piece  was  conveyed  April 
1,  1874,  and  if  the  grantee  immediately  built  a  fence  along 
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the  road  as  travelled,  the  fifteen  years  would  have  expired  a 
few  days  before  the  bill  was  brought.  But  the  finding  in 
regard  to  fences  cannot  be  given  this  effect,  for  the  travel 
across  McKinty's  land  was  not  confined  to  any  particular 
route  until  after  the  erection  of  his  permanent  fence,  which 
was  not  earlier  than  June,  1874.  So  the  fence  referred  to  in 
the  report  cannot  be  given  a  date  earlier  than  that,  and  the 
defendant  Jones  cannot  be  held  to  have  acquired  by  adverse 
possession  a  right  to  occupy  to  the  line  of  the  fence.  So  both 
the  Morrissey  and  Jones  enclosures  remain  subject  to  such  a 
readjustment  of  the  fences  as  will  give  the  orator  a  reason- 
able and  convenient  way. 

Decree  reversed  and  cause  remanded  wtih  mandate 
that  the  center  line  of  the  Rtce  survey  be  established 
as  the  easterly  line  of  the  way  which  the  orator  u 
now  entitled  to  across  the  McKtnty  purchase;  that 
the  orator  have,  to  the  west  of  the  line  so  established^ 
a  reasonable  and  convenient  way^juuhich  way  shcUl 
be  of  at  least  suffiaent  width  to  permit  the  passinfr 
by  each  other  of  wagons  loaded  with  hay  in  the 
usual  manner,  but  which  shall  not  exceed  two  rods 
in  width  at  any  point;  that  the  case  be  sent  to  a 
master  to  survey  and  establish  the  westerly  limit  of 
said  way ;  thai  the  several  owners  remove  alt 
obstructions  between  the  lines  so  established  witkm 
a  ttm^  to  be  fixed  by  the  Court  of  Chancery ;  and 
that  the  orator  have  his  costs. 


\ 
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LouiSB  E.  W.  BiLLiNOs  VS.  The  Metropolitan  Life  Insur- 
ance Company. 

Januarj  Term,  1898. 

Present :  Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson  and  Thompson,  JJ. 

Evidence— Insurance  Policy— Warranties'— Illness  Defined— Burden  of 

ProoJ— Exception  to  Atgument. 

The  wife  of  the  insured,  when  asked  as  a  witness  to  describe  her  husband's 
appearance  in  respect  of  health,  replied  that  he  was  in  soand  health,  that 
he  appeared  to  be  in  sound  health.  Held,  that  the  answer  must  have 
been  understood  as  nothing  more  than  that  he  appeared  to  be  perfectly 
well,  which  was  admissible. 

A  party  is  not  entitled,  under  the  j^se  of  refreshing  his  witness's  recollec- 
tion, to  inject  into  the  testimony  portions  of  an  affidavit  formerly  made 
by  the  witness. 

It  is  well  settled  in  this  State  that  a  witness  whose  testimony  is  given  by 
deposition  may  be  impeached  by  proof  of  declarations  made  by  him 
inconsistent  with  his  testimony,  without  his  attention  first  being  called 
to  them. 

The  word,  *'illness,**  as  used  in  questions  to  an  applicant  for  life  insurance, 
means  a  disease  or  ailment  of  such  a  character  as  to  seriously  affect  the 
general  soundness  and  healthfulness  of  the  system,  and  not  a  mere 
temporary  indisposition. 

Although  a  policy  provides  that  the  answers  of  the  applicant  shall  be 
warranties,  the  omission  to  answer  a  question  is  not  a  warranty  that 
there  is  nothing  to  answer,  nor,  is  a  partial  answer  a  warranty  beyond 
what  is  stated. 

Fraud  may  be  predicated  upon  the  suppression  of  truth,  but  breach  of 
warranty  must  be  based  upon  the  affirmation  of  something  not  true. 

Even  a  warranty  that  the  answers  are  full,  means  that  they  are  foil  in  'the 
sense  that  the  assured  has  not  intentionally  concealed  or  withheld  any 
material  fact  or  circumstance. 

Warranties  in  policies  of  insurance  are  construed  strictly  against  the  com- 
pany. 

A  question  whether  the  applicant  has  consulted  physicians,  calls  only  for 
consultations  in  respect  of  matters  material  to  the  risk,  and  not  for 
consultations  in  respect  of  some  indisposition  not  properly  called  a 
disease. 

The  burden  is  upon  the  defendant  to  establish  the  falsity  of  any  answer  of  the 
insured,  and  the  truth  of  any  fact,  which  would  constitute  a  breach  of 
the  warranty  upon  which  it  relies. 
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It  is  Dot  considered  whether  the  argament  to  which  exception  was  takea 
was  justified  by  the  eyidence,  as  the  trial  court  held  it  nnjnstified  and 
instructed  the  jury  to  disregard  it,  and  this  court  is  satisfied  that  no 
harm  was  done  to  the  excepting  party. 

Assumpsit  upon  a  policy  of  life  insurance.  Plea,  not  guilty 
and  notice.  Trial  by  jury  at  the  May  Term,  1897,  Windsor 
County,  Starty  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiff.    The  defendant  excepted. 

John  DelVttt  Peliz  and  Dtllingham^  Huse  &  Howland^  for 
the  defendant. 

Butler  &  Moloney  and  W.  W,  Sitckney^  for  the  plaintiff. 

Thompson,  J.  (1)  The  plaintiff  testified  without  objection 
that  her  husband,  the  insured,  was  in  sound  health  at  the 
time  he  took  out  the  policy  of  life  insurance  in  question. 
Thereupon  counsel  for  the  defendant,  interrupted  the  witness 
and  insisted  that  she  could  only  testify  to  "his  appearance  of 
health."  The  witness  was  then  asked  to  describe  the  physi- 
cal appearance  of  the  insured  in  May,  1894,  stating  every- 
thing she  could  recollect,  and  replied  in  substance  that  he 
was  in  sound  health  and  that  she  did  not  know  of  anything 
else  she  could  say;  that  he  appeared  to  be  in  sound  health. 
After  the  answer  was  given,  the  defendant  took,  and  was 
allowed,  an  exception  to  the  expression  "sound  health," 
used  therein.  This  was  no  more  than  saying  that  he 
appeared  perfectly  well,  and  must  have  been  so  understood 
by  the  court  and  jury.  This  was  permissible.  This  exception 
cannot  be  sustained.  Kmght  v.  Smyihe,  57  Vt.  529:  1 
Greenl.  Ev.  (12th  Ed.)  §  440^?;  Rawls  ^ ,  American  Mutual 
Life  Ins.  Co,,  27  N.  Y.  282 :  84  Am.  Dec.  280. 

(2)  It  was  not  error  to  exclude  the  answers  to  questions 
5  to' 12,  and  14  to  17  in  the  deposition  of  Dr.  Constans, 
introduced  in  evidence  by  the  defendant,  as  they  related  to 
his  statements  in  an  affidavit  made  by  him  for  the  defendant, 
and  which  was  not  admissible  in  evidence  against  the  plain- 
tiff.   The  deponent  was  permitted  to  refresh  his  memory  by 
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examining  the  affidavit.  While  this  may  have  been  permis- 
sible, it  did  not  give  the  defendant  the  right  to  inject  the 
affidavit  into  the  deposition  under  the  guise  of  refreshing  the 
deponent's  recollection. 

(3)  The  deposition  of  Dr.  A.  V.  Lyon  was  introduced  in 
evidence  by  the  defendant.  In  her  rebuttal,  the  plaintiff, 
subject  to  the  defendant's  exception,  was  permitted  to  read 
in  evidence  a  letter  written  and  signed  by  this  deponent, 
which  tended  to  contradict  his  testimony  in  respect  to 
material  matters.  It  is  now  urged  by  the  defendant,  that 
this  was  error  because  the  deponent's  attention  was  not 
called  to  the  letter,  although  he  was  cross-examined  on 
other  points  by  the  plaintiff.  It  is  well  settled  in  this  State 
that  a  witness  whose  testimony  is  given  on  trial  by  deposi- 
tion, may  be  impeached  by  proof  of  declarations  made  by 
him,  inconsistent  with  his  testimony,  without  first  calling 
his  attention  to  them.  Downer  v.  Norton^  19  Vt.  338; 
Robinson  v.  Hutchinson^  31  Vt.  443.  This  letter,  how- 
ever, had  no  probative  force  for  either  party,  except  as 
impeaching  the  credibility  of  the  witness  Lyon.  Hence  this 
exception  is  not  well  taken. 

(4)  The  defendant  contends  that  its  motion  to  direct  a 
verdict  should  have  prevailed  on  the  ground  that  the  insured 
was  not  in  sound  health  at  the  date  of  the  policy,  and  the  con- 
dition of  the  policy  in  this  respect  was  broken  and  the  policy 
was  for  that  reason  void.  The  policy  among  other  condi- 
tions provided  that  no  obligation  was  assumed  b}-  the 
defendant  under  it  unless  upon  its  date  the  insured  was  in 
sound  health.  It  did  not  appear  by  uncontradicted  evidence 
that  the  insured  was  not  in  sound  health  at  the  date  of  the 
policy.  The  evidence  on  behalf  of  the  plaintiff  tended  to 
prove  that  he  w^as  in  sound  health  at  that  date.  If  it  can  be 
said  that  the  evidence  of  Dr.  Constans  supported  the  conten- 
tion of  the  defendant,  which  is  a  construction  of  it  most 
favorable  to  the  defendant,  an  issue  of  fact  was  raised,  which 
was  for  the  jury  to  determine.    Gratian  v.  Metropolitan  Life 


480  BILLINGS  V.  METROPOLITAN  INSURANCE  CO.  [70 

Ins,  Co.,  92  N.  Y.  274:  44  Am.  Rep.  372.  No  question  is 
made  but  that  this  issue  was  submitted  to  the  jury  under 
proper  instructions  by  the  trial  court,  and  the  jury  found  by 
special  verdict  that  the  insured  was  in  sound  health  at  the 
date  of  the  policy.  This  motion  of  the  defendant  was 
properly  denied. 

(5)  By  the  terms  of  the  application  signed  by  the  plaintiff 
and  her  husband,  the  insured,  it  was  agreed  and  warranted 
by  them,  that  the  answers  and  statements  contained  therein, 
and  those  made  to  the  medical  examiner,  should  be  the  basis 
and  become  part  of  the  contract  of  insurance ;  that  they 
were  full  and  true,  and  that  any  untrue  answers,  or  any 
suppression  or  concealment  of  facts  in  any  of  the  answers, 
should  render  the  policy  null  and  void. 

On  trial,  the  defendant  disavowed  any  claim  on  its  part  to 
defeat  the  policy  on  the  ground  of  fraud,  and  in  respect 
to  matters  in  the  application  which  it  claimed  to  be  untrue, 
relied  upon  said  warranty  therein  contained. 

The  application  contained  among  others,  the  following 
questions  and  answers : 

Question,  "Have  you  ever  had  bronchitis?"  Answer. 
"No." 

Question,  3.  **Give  full  particulars  of  any  illness  you  may 
have  had  since  childhood,  and  name  of  medical  attendant  or 
attendants. '*    Answer,    "Measles,  8  years  ago.  Dr.  Fox." 

Question,  6A.  "Name  and  residence  of  your  usual  medical 
attendant."    Answer,  "Have  none." 

B.  "When  and  for  what  have  his  services  been  required  ?" 
Answer.    " " 

Question.  7.  "Have  you  consulted  any  other  physician? 
If  so,  when  and  for  what  ?"    Answer.    "See  No.  3." 

The  defendant  claimed  in  its  pleadings  and  upon  trial  that 
before  the  application,  the  insured  had  had  bronchitis,  and 
illnesses  other  than  measles,  and  that  he  had  consulted  and 
been  treated  by  physicians  other  than  Dr.  Fox,  and  that  the 
answers    to    the    question   respecting    bronchitis   and   to 
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questions  3,  6  and  7,  were  untrue,  and  on  this  ground  also, 
moved  the  court  below  to  direct  a  verdict  lor  it,  and  excepted 
to  the  denial  of  this  motion. 

The  date  of  the  application  was  May  15,  1894,  and  the 
date  of  the  policy  was  May  31, 1894. 

The  testimony  of  Dr.  Constans  tended  to  show  that  he  at 
his  office  prescribed  for  the  insured  in  May,  1893,  for  'Agastric 
trouble," — "acute  gastritis'* — and  in  November,  1893,  "for 
bronchial  cold— acute  bronchial  trouble  at  that  time — a 
slight  cold ; "  that  the  gastric  trouble  in  May,  1893,  was 
not  of  a  serious  nature,  but  only  a  slight  indisposition; 
that  the  term  acute  bronchitis  means  an  ordinary  cold 
in  the  chest,  and  that  the  bronchial  cold  for  which  he 
prescribed  for  the  insured  in  November,  1893,  was  an 
ordinary  cold,  not  of  a  serious  nature,  and  such  as  a 
person  might  ordinarily  have  and  get  rid  of  easily.  The 
testimony  of  Dr.  A.  V.  Lyon,  introduced  by  the  defendant, 
tended  to  show  that  in  May  and  June,  1892,  he  treated  the 
insured  for  a  grip  cold  and  its  results,  and  in  August,  1892, 
for  a  cold  with  hoarseness,  but  that  he  was  not  sick  in  bed 
at  any  of  the  dates  mentioned.  The  testimony  of  Dr.  Fox, 
a  witness  produced  by  the  defendant,  tended  to  prove  that 
he  attended  the  insured  in  June  and  July,  1885,  when  he 
found  him  suffering  from  measles  which  had  developed  an 
acute  bronchitis;  and  that  acute  bronchitis,  more  or  less 
pronounced,  usually  accompanies  the  measles.  The  testi- 
mony of  Mary  A.  Billings,  a  witness  improved  by  the 
plaintiff,  tended  to  show,  that  when  a  boy,  between  fourteen 
and  fifteen  years  old,  and  living  at  home,  and  prior  to  May, 
1894,  the  insured  was  sick  a  few  days,  but  sick  in  bed  only 
the  first  day,  and  during  this  sickness  was  visited  once  or 
twice  by  Dr.  Crowley.  This  is  substantially  the  evidence  on 
which  defendant  relied  in  support  of  this  motion. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove 
that  it  was  a  misnomer  to  call  an  ordinary  cold,  or  a  grip 
cold,  or  the  so-called  acute  bronchitis  said  to  accompany 

3' 
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measles,  bronchitis;  that  bronchitis  as  known  to  the 
medical  profession,  was  a  different  disease  from  any  of  the 
ailments  for  which  Drs.  Constans,  Lyons  and  Fox  claimed  to 
have  treated  the  insured ;  that  the  acute  bronchitis  described 
by  Dr.  Fox  was  a  part  of  the  measles  and  an  ordinary 
accompaniment  thereof;  that  with  the  exception  of  the 
measles,  the  ailments  for  which  it  was  claimed  the  insured 
had  been  treated  prior  to  the  date  of  the  policy  were  not 
diseases  nor  illness.  This  clearly  raised  the  issue  of  fact 
whether  the  insured,  at  the  date  of  his  application,  had 
bronchitis  or  not.  This  issue  was  properly  submitted  to  the 
jury,  which  found  against  the  defendant. 

A  mere  temporary  indisposition,  not  serious  in  its  nature, 
such  as  indicated  by  the  evidence  on  the  part  of  the  defend- 
ant, other  than  measles,  cannot  be  considered  an  illness,  and 
the  mere  calling  into  a  doctor's  office  for  some  medicine  to 
relieve  such  temporary  indisposition,  or  the  calling  at  the 
home  of  the  insured  by  the  doctor  for  the  same  purpose, 
cannot  be  considered  an  attendance  by  a  physician  nor  a 
consultation  of  a  physician,  within  the  meaning  of  the 
questions  3  and  7.  **Tllness"  as  used,  means  a  disease  or 
ailment  of  such  a  character  as  to  affect  the  general  soundness 
and  healthfulness  of  the  system  seriously,  and  not  a  mere 
temporary  indisposition  which  does  not  tend  to  undermine 
and  weaken  the  constitution  of  the  insured. 

The  evidence  tended  to  show  that  **acute  gastritis,"  might 
mean  **belly  ache,"  caused  by  slight  indigestion  resulting 
from  over  eating,  and  was  of  short  duration  and  in  no  sense 
dangerous.  It  would  be  absurd  to  suppose  that  to  properly 
answer  question  3  within  the  true  intent  of  the  inquiry,  the 
insured  must  enumerate  this  and  all  the  other  aches  and  ills, 
however  slight,  transitory,  and  harmless,  which  he  had  had 
from  his  childhood  to  the  date  of  the  application.  Clearly 
such  was  not  the  scope  of  the  inquiry.  Brown  v.  The  Metro- 
politan Life  Ins.  Co,,  65  Mich.  306:  8  Am.  St.  Rep.  894; 
Morrison  v.  Life  Ins,  Co.,  59  Wis.  162:  3  Joyce  Ins.  §  204. 
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The  insured  in  answer  to  question  6,  calling  for  the  name 
and  residence  of  his  usual  medical  attendant,  replied  that  he 
had  none.  Then  followed  the  question,  **When  and  for  what 
have  his  services  been  required  ?'*  to  which  no  answer  was 
given.  Then  immediately  follows  question  7,  "Have  you 
consulted  any  other  physician  ?  If  so,  when  and  for  what  ?" 
This  question  standing  thus,  may  mean,  consulted  any 
physician  other  than  the  insured's  usual  medical  attendant, 
and  he  had  a  right  to  so  understand  and  construe  it,  as 
undoubtedly  he  did,  hence  his  answer  by  referring  to 
question  and  answer  3,  was  true,  as  Dr.  Fox  was  a  physi- 
cian other  than  his  usual  medical  attendant. 

In  Dtlleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256:  25  Am. 
Rep.  182,  the  application  for  insurance  contained  the  follow- 
ing questions  and  answers : 

Question.  **Has  the  party  had,  during  the  last  ten  years, 
any  sickness  or  disease  ?  If  so,  state  particulars,  and  the 
name  of  the  physician  or  physicians,  who  prescribed,  or  who 
were  consulted."  Answer.  **Nine  years  ago  had  an  attack  of 
typhoid  fever.*'  Question.  **Have  you  employed  or  con- 
sulted any  physicians  for  yourself  or  your  family  ?  If  so,  give 
name  or  names  and  residence."  Answer.  **Dr.  Paine,  Put- 
nam, Conn.,  nine  years  ago;  he  is  now  dead."  It  was 
proved  beyond  question  that  in  August,  1866,  at  Bingham- 
ton,  the  insured  had  an  attack  of  spitting  blood,  and  that  a 
doctor  was  called  and  visited  and  prescribed  for  him  twice. 
The  evidence  also  tended  to  show  that  a  Dr.  Clark,  attended 
and  prescribed  for  the  assured  at  Niagara  Falls,  daily  from 
June  16  to  July  3,  1867. 

The  action  was  defended  on  the  grounds  of  breach  of  war- 
ranty, and  fraud  in  the  representations  contained  in  the 
application  upon  which  the  policy  was  issued.  In  disposing 
of  this  phase  of  the  case  the  court  said: — 

**Upon  this  evidence,  can  it  be  held  as  a  matter  of  law  that 
there  was  a  breach  of  warranty  in  the  answers  in  respect  to 
the  physicians  ?   The  answers  were  literally  true.    Dr.  Payne 
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had  been  his  physician  about  the  time  mentioned,  in  a  serious 
and  protracted  illness,  and  he  was  dead.  It  was  not  said 
that  he  had  had  no  other  physician,  and  if  a  fuller  and  more 
precise  answer  was  desired,  the  defendant  should  haye 
exacted  it.  It  was  ftill  and  complete  so  far  as  it  went.  Ptti^ 
V.  Am.  Pop.  Life  Ins,  Co.,  59  N.  Y.  557,  573 :  s.  c.  17  Am. 
Rep.  372;  Edmgton  v.  Mut.  Life  Ins.  Co.,  67  N.  Y.  185.  If 
a  question  is  not  answered,  there  is  no  warranty  that  there 
is  nothing  to  answer.  Liberty  Hall  y.  Ins.  Co.,  7  Gray  261. 
And  so  in  case  of  a  partial  answer,  the  warranty  cannot  be 
extended  beyond  the  answer.  Fraud  may  be  predicated 
upon  the  suppression  of  truth,  but  breach  of  warranty  must 
be  based  upon  the  affirmation  of  something  not  true.  Here 
there  was  no  warranty  that  the  answer  stated  the  names  of 
all  the  physicians  whom  he  had  employed  or  consulted  at 
any  time.  It  is  true  that  in  the  agreement  annexed  to  the 
application  it  is  said  that  the  anwers  are  warranted  to  be 
full.'  But  what  was  intended  by  these  words,  and  what  had 
the  assured  a  right  to  suppose  was  intended  by  them  ?  Was 
it  intended  that  the  assured  should  lose  the  benefit  of  his 
policy,  if  he  omitted,  innocently  or  inadvertently,  to  give  the 
name  of  every  physician  who  at  any  time  had  been  employed 
for  himself  or  for  his  family  in  any  illness  however  temporary 
or  trifling  ?  The  circumstances  under  which  the  words  were 
used  forbid  such  a  construction.  The  assured  had  answered 
many  questions  calling  for  minute  information  upon  many 
subjects,  and  for  the  substantial  truth  of  his  answers,  he 
was  responsible.  The  other  thing  to  be  provided  against 
was  the  suppression  of  the  truth,  and  hence  in  the  agreement 
there  is  a  warranty  that  the  answers  are  full  and  that  no 
material  circumstance  has  been  'concealed  or  withheld.' 
Taking  all  the  language  used,  the  meaning  was  that  the 
answers  were  true,  and  that  they  were  full  in  the  sense  that 
the  assured  had  not  intentionally  concealed  or  withheld  any 
material  fact  or  circumstance.  The  assured  could  not  have 
understood  from  all  the  language  used  that  if  he  answered 
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honestly  all  the  questions  put  to  him,  he  was  to  lose  the 
benefit  of  his  policy  in  case  he  omitted  to  answer  some  fact 
requisite  to  make  any  one  of  the  numerous  answers  full, 
because  his  attention  was  not  particularly  called  to  it,  or 
because  it  had  escaped  his  attention  or  memory,  or  because 
he  did  not  deem  it  material  to  a  full  answer.  Warranties  in 
policies  of  insurance  are  strictly  construed.  They  will  not  be 
extended  to  include  anything  not  necessarily  implied  in  their 
terms.  Loud  v.  /ns.  Co.,  2  Gray  221;  Campbells.  Ins,  Co,, 
98  Mass.  381 ;  Hide  v.  Bruce,  3  Douglass  213.  •  •  •  • 
Conditions  and  provisos  must  be  strictly  construed  against 
the  iisurers,  because  they  have  for  their  object  to  limit  the 
scope  and  defeat  the  purpose  of  the  principal  contract;  and 
as  the  insurer  prepares  the  contract  and  furnishes  the 
language  used,  any  ambiguity  in  the  contract  must  be  taken 
most  strongly  against  him.  Fowkes  v.  M.  &  L.  Life  Ass. 
Ass'n,  3  Best  &  Smith  (Q.  B.)  917."  See  Htggtns  v.  Ins.  Co., 
74  N.  Y.  6;  Phoenix  Mut.  Life  Ins.  Co.  v.  Raddtn,  120  U.  S. 
183:  30  L.  C.  P.  Co.  644.  This  is  a  correct  statement  of  the 
law  applicable  to  the  case  at  bar,  and  especially  in  view 
of  the  fact  that  the  defence  is  based  solely  on  the  ground  of  a 
breach  of  warranty.  The  trial  court  could  not  hold  as  a 
matter  of  law  that  the  insured  had  consulted  physicians 
other  than  Dr.  Fox,  and  properly  submitted  to  the  jury  the 
question  whether  he  had  done  so,  presumably  under  suitable 
instruction  in  regard  to  what  would  constitute  a  breach  of 
the  warranty  that  the  answers  were  full  and  true,  within 
the  meaning  of  the  policy.  On  this  question,  the  jury  found 
in  favor  of  the  plaintiff. 

(6)  In  charging  the  jury ,  the  court  among  other  things  said : 
"I  instruct  you  that  if,  when  he  consulted  physicians— if  you 
find  he  did— he  was  not  suffering  from  any  disease,  or  that 
he  did  not  consult  them  for  a  disease,  then  his  answers  to 
the  interrogatories  I  have  read  (ints.  3,  6  and  7)  would  not 
render  the  policy  void,  and  the  plaintiff  would  be  entitled  to 
recover,    notwithstanding   he   consulted   these   physicians, 
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provided  she  has  established  her  right  of  recovery  in  other 
respects,"  to  which  the  defendant  excepted.  The  charge  was 
correct.  The  questions  called  only  for  consultation  of 
physicians  in  respect  to  matters  material  to  the  risk  of 
insuring  the  life  of  the  insured.  If  he  had  consulted  them 
upon  matters  other  th^n  disease  or  illness  of  himself,  as  we 
have  defined  them,  it  was  immaterial. 

(7)  It  is  not  necessary  to  pass  upon  the  question  whether 
the  evidence  was  such  as  to  justify  the  language  of  plaintiflPs 
counsel,  used  in  argument,  to  which  the  defendant  excepted. 
The  trial  court  held  it  to  be  improper,  and  instructed  the 
jury  not  to  consider  it,  and  counsel  thereupon  withdraw  it. 
The  action  thus  taken  by  the  trial  court  was  proper,  and  we 
are  satisfied  that  wharf  occurred  cured  any  harm  that  could 
have  happened  to  the  defendant  from  the  remark  to  which 
exception  was  taken. 

(8)  The  motion  to  set  aside  the  general  verdict  and  the 
special  verdicts  from  2  to  8  inclusive,  was  rightly  denied. 
The  evidence  tended  .to  support  the  general  verdict.  These 
special  verdicts  were  submitted  to  the  jury  without  objection 
or  exception  by  the  defendant.  The  burden  was  upon  it  to 
establish  the  falsity  of  any  answer  of  the  insured,  and  the 
truth  of  any  fact,  which  would  constitute  a  breach  of  the 
warranty  upon  which  it  relied  in  defence.  Guiliman  v.  Ins. 
Co,y  69  Yt.  469.  If  the  jury  did  not  believe  the  evidence 
introduced  by  the  defendant  bearing  upon  the  issues  pre- 
sented by  these  special  verdicts,  or  found  that  there  was  not 
a  fair  balance  of  evidence  in  its  favor  in  that  behalf,  the  jury 
were  justified  in  returning  these  special  verdicts  as  they  did. 
The  jury  may  have  properly  returned  them  upon  either  or 
both  these  grounds. 

Judgment  affirmed. 
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Joseph  J.  Sullivan  vs,  D.  C.  Haskin,  et  al, 

January  Term,  1898. 

Present:  Taft,  Rowkll,  Tylbr,  Start  and  Thompson,  JJ. 

Equity— Agency— Sale  under  Trust  Deed— Bid  for  Bondholders— Rati- 
fication, 

One  of  the  bondholders  under  a  tmst  deed  bid  off  the  property  at  the 
tmstee's  sale,  in  pursuance  of  his  parol  a^s^eement  with  several  of  the 
others  that  the  purchase  should  be  for  the  benefit  of  all,  and  the  bid  was 
so  announced  to  and  accepted  by  the  trustee.  Held^  that  equity  would 
not  permit  him  to  take  the  deed  to  himself,  individually,  but  would  com- 
pel him  to  take  it  in  trust  for  all  the  bondholders. 

The  case  stands  on  the  ground  of  agency,  not  of  trust,  and  V.  S.  2219, 
against  the  creation  of  trusts  in  real  estate  by  parol,  does  not  apply. 

It  is  immaterial  that  there  was  no  prior  authority  from  all  the  bondholders, 
for  the  bid  was  ratified  by  them,  through  the  trustee,  when  he  accepted 
it,  and  the  bringing  of  the  bill  is  itself  a  ratification. 

Chancery.  The  cause  came  on  to  be  heard  upon  the 
pleadings  and  the  master's  report  at  the  December  Term, 
1897,  Bennington  County,  before  Taft^  Chancellor,  when  a 
pro-fortna  decree  was  rendered  dismissing  the  bill  with  costs 
to  each  defendant.  The  orator  appealed.  The  orator  was 
one  of  the  bondholders. 

Barber  &  Darlings  for  the  orator. 

It  is  a  case  of  agency.  Noyes  v.  Landon^  59  Vt.  569; 
Davu  V.  Smith,  43  Vt.  269 ;  Reed  v.  Warner ,  5  Paige's  Ch. 
650;  Irvine  v.  Marshall,  20  How.  558;  Church  v.  Sterling, 
16  Conn.  388. 

W.  B,  Sheldtm,  for  defendant  Haskin. 

Charles  H,  Mason,  for  defendant  trustee. 

Taft,  J.  The  Green  Mountain  Summer  Home  Company 
owned  four  hundred  acres  of  land,  with  club  houses, 
cottages,  etc.,  and  gave  trust  deeds  to  defendant  Mason,  to 
secure  bonds  amounting  to  thirty  thousand  dollars.    Mason 
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brought  proceedings  to  foreclose  his  trust  deeds,  and  the 
court  ordered  him  to  sell  the  property  on  the  5th  day  of 
August,  1896 ;  the  proceeds  to  be  applied  in  payment  of  the 
bonds,  secured  by  the  trust  deeds,  the  interest  thereon,  and 
the  costs  of  proceedings. 

The  defendant  Robinson  was  appointed  receiver  of  the 
estate,  real  and  personal,  of  the  company,  and  he  was 
ordered  to  sell  at  the  same  time,  all  the  personal  and  real 
estate  belonging  to  the  corporation  which  was  then  in  his 
hands  as  receiver,  and  which  was  not  covered  by  the  trust 
deeds. 

The  sales  were  made,  pursuant  to  the  orders ;  the  property 
covered  by  the  trust  deeds  for  $1000,  the  other  real  estate 
was  sold  for  $2000,  and  the  personal  property  for  $2250. 
One  Martin,  a  bondholder,  bid  off  the  personal,  and  one 
Hendrickson  the  real  estate,  the  latter  assigning  his  interest 
in  his  bid  to  the  defendant  Haskin  who,  it  is  conceded,  has 
the  same  rights  that  Hendrickson  acquired  by  his  bid.  The 
legality  of  the  sale  and  the  prior  proceedings  are  not  ques- 
tioned by  either  party. 

The  trust-deed  property  was,  and  is,  valued  at  eight 
thousand  dollars.  Prior  to  the  sale  some  of  the  parties 
interested,  including  some  of  the  bondholders,  made  an 
estimate  of  the  amount  necessary  to  pay  the  taxes  thereon, 
and  the  costs  and  expenses  of  the  foreclosure  and  sale,  of  one 
thousand  dollars.  The  real  estate  held  bv  the  receiver  was 
valued  at  two  thousand  dollars ;  and  it  was  necessary  that 
it  should  sell  for  that  sum,  in  order  to  discharge  the  liens 
upon  it,  with  the  expenses  and  charges. 

Prior  to  the  sale  on  the  5th  day  of  August,  there  was  a 
conference  held  between  Hendrickson,  Haskin  and  one  Mar- 
tin, (who  represented  several  bondholders)  who  were  all 
bondholders,  at  which  the  trustee  and  the  receiver  were 
present,  in  which  it  was  talked  that  there  was  no  probability 
that  the  property  would  bring  a  sum  large  enough  to  be  of 
benefit  to  the  general  creditors ;  and  the  question  considered 
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by  them  was  what  course  the  bondholders  should  take. 

It  was  finally  agreed  that  the  property  covered  by  the 
trust  deeds  should  be  bid  oflF  for  the  benefit  of  the  bond- 
holders at  a  sum  which  should  be  sufficient  only  to  pay  the 
taxes,  and  costs  and  expenses  of  foreclosure  and  sale,  unless 
some  one  should  bid  higher ;  and  the  estimate  before  referred 
to  was  then  made,  as  to  the  amount  of  the  bids  necessary  to 
be  made.  It  was  agreed  between  the  three  persons  named, 
that  Hendrickson  should  make  all  bids  for  the  benefit  of  the 
bondholders;  and  at  the  auction  sale,  Hendrickson  stated 
that  his  bid  was  for  the  benefit  of  the  bondholders. 

At  the  same  conference  it  was  also  considered  and  ag^reed, 
that  the  other  real  property  must  be  sold,  in  order  to  pay 
liens  upon  it,  and  expenses  and  charges,  for  two  thousand 
dollars.  The  personal  property  was  bid  oflF  by  one  Martin, 
and  is  not  involved  in  this  proceeding.  Haskin  agreed  to 
furnish  the  money  to  pay  the  amount  to  be  paid  on  the  bids, 
and  take  an  assignment  of  them ;  and  he  did  pay  the  amount 
and  take  the  assignment,  and  now  stands  in  the  shoes  of 
Hendrickson,  in  respect  to  the  bids  and  the  purchases. 

Haskin  now  declines  to  take  a  deed  to  himself  as  trustee 
for  the  bondholders  but  insists  upon  one  to  himself  individu- 
ally. 

The  finding  of  the  master  is  clear  and  explicit,  that  Haskin 
and  Hendrickson  acted  for  the  bondholders;  that  the 
property  was  bid  off  for  the  bondholders,  and  that  Mason, 
the  trustee,  would  not  have  sold  as  he  did,  had  the  bid  been 
otherwise.  In  fact,  it  would  have  been  a  gross  breach  of  his 
duty  as  trustee,  when  he  w^as  required  to  act  in  good  faith 
to  his  beneficiaries,  to  permit  real  estate  valued  at  eight 
thousand  dollars  to  be  sacrificed  for  one-eighth  of  its  value. 

Haskin,  in  conducting  the  bids  acted  for  the  bondholders, 
and  intended  that  all  bondholders  who  chose,  should  be 
permitted  to  share  in  the  purchase;  but  afterwards  he  and  his 
associates  insisted  that  none  of  the  bondholders  should  be 
permitted  to  share  in  the  purchase,  except  such  as  he  and 
his  associates  might  permit. 
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It  is  argued  by  the  defendants'  solicitor  that  no  relief  can 
be  granted  the  orator  for  that  by  V.  S.  §  2219,  '*No  trust 
concerning  lands,  excepting  such  as  may  arise  or  result  by 
implication  of  law  shall  be  created  or  declared,  unless  by  an 
instrument  in  writing  signed  by  the  party  creating  or 
declaring  the  same,  or  by  his  attorney."  The  bill  is  not 
brought  to  declare  a  trust  in  land,  and  the  statute  has  no 
application  to  the  case  before  us.  Had  Haskin,  acting  for 
himself  and  not  for  the  bondholders,  bid  off  the  property,  and 
the  orator  and  his  associates  sought  a  conveyance  from  him, 
or  a  declaration  of  trust  in  the  lands,  under  a  parol  agree- 
ment with  him,  he  might  effectually  invoke  the  aid  of  the 
statute.  But  the  effect  of  this  proceeding  is  to  prevent  one, 
when  acting  as  an  agent,  from  taking  the  benefit  of  a  contract 
made  by  him  for  and  in  behalf  of,  his  principal.  The  power 
of  a  court  of  equity  to  do  this  is  unquestioned.  It  is 
analogous  to  the  power  of  that  court  to  reform  a  contract, 
t,  e.  reduce  it  to  the  terms  agreed  upon  by  the  parties.  In 
case  of  a  trust  created  by  parol,  there  is  nothing  to  be 
reformed ;  the  contract  is  just  as  the  parties  agreed,  and  being 
in  parol,  it  cannot  be  enforced.  The  agreement  found  by  the 
master  was  that  Hendrickson  should  bid  off  the  property 
for  the  bondholders,  and  he  did  so.  It  was  then  his,  and 
after  the  transfer  of  the  bids  to  Haskin,  the  latter's  duty  to 
take  a  conveyance  of  the  property,  either  to  the  bondholders 
directly  or  to  himself  in  trust  for  them. 

It  is  true  there  was  no  prior  authority  from  all  the  bond- 
holders to  Hendrickson  and  Haskin  to  make  the  bids  in 
behalf  of  the  beneficiaries,  but  the  acceptance  of  a  contract 
negotiated  in  one's  behalf  by  a  volunteer  agent  perfects  it,  as 
if  made  by  precedent  authority.  Midd.  College  v.  IVtlltam- 
son,  1  Vt.  212.  The  report  shows  that  the  orator,  for 
himself  and  the  bondholders  he  represented,  accepted  the 
bids ;  in  fact  the  bringing  of  the  bill  is  tantamount  to  an 
acceptance.  The  case  is  like  one  when  a  partner  buys  land 
with  partnership  funds  for   partnership   purposes,   equity 
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always  deals  with  it  as  partnership  assets,  not  on  the 
ground  that  a  trust  arises  by  implication  of  law,  but  upon 
the  ground  of  agency.  And  this  is  the  recognized  rule 
whether  the  agent  acts  fraudulently  or  in  good  faith. 
Dewey  y.  Dewey,  35  Vt.  555.  This  case  was  put  not  upon 
the  ground  of  an  implied  trust,  as  contended  by  defendant's 
solicitor,  but  upon  the  ground  of  agency.  The  doctrine  of 
relief  in  cases  of  agency  is  recognized  in  Pinnock  v.  Clough,  16 
Vt.  500,  although  that  case  was  clearly  within  the  statute. 
The  cause  will  be  remanded  to  the  court  of  chancery  with 
directions  to  order  a  conveyance  to  such  person  as  it  may  be 
advised  in  accordance  with  the  wishes  of  the  bondholders,  or 
a  majority  of  them,  or  to  such  other  person  as  the  court 
deems  advisable,  in  trust  for  the  bondholders,  upon  such 
terms  and  with  such  conditions  as  equity  requires. 

Decree  reversed  and  cause  remanded  with  mandate. 


The  City  of  Burlington  vs.  The  Burlington  Traction 
Co.,  and  the  Railroad  Commissioners. 

January  Term,  1898. 

Present:  Ross,  C.  J.,  Rowell,  Tylbr,  Munson,  Start  and  Thompson,  JJ. 

Writ  of  Prohibition^Suit  when  Pendin^Suit  and  Civil  Cause  Defined— 
Construction  of  Statutes— Repeal  V,  S,  28  and  zg—V.  S.  Chap.  170. 

V.  S.  Chap.  170  gave  the  board  of  railroad  commissioners  power  in  case  of 
disagreement  between  a  street  railway  company  and  the  city  authorities, 
to  fix  the  terms  upon  which  the  streets  might  be  used  by  the  railway,  and 
to  this  extent  modified  tne  act  incorporating  the  respondent  company. 

But  V.  S.  Chap.  170  was  in  turn  modified  by  Acts  of  1896,  No.  145  §  53 
Sub.  44,  which  transferred  this  power  from  the  railroad  commissioners  to 
the  council  of  the  city  of  Burlington,  so  far  as  related  to  the  streets  of 
that  city,  and  provided  for  an  appeal  by  petition  to  the  county  court. 

A  repeal  is  effected,  without  express  words,  when  the  new  law  revises  the 
subject  matter  of  the  former  one,  and  is  evidently  intended  as  a  substi- 
tute for  it. 
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The  act  of  1896  went  into  effect  in  April,  1897.  In  March  of  that  year 
application  was  made  to  the  railroad  commissioners  by  the  respondent 
company  to  have  such  terms  fixed,  bnt  notice  was  not  served  npon  the 
city  nntil  the  August  following.  Held^  that  even  if  the  application  was 
a  snit  or  civil  cause  within  the  meaning  of  V.  S.  28  and  29,  exempting 
pending  suits  and  civil  causes  from  the  operation  of  statutes  like  the  Act 
of  1896,  the  suit  or  cause  was  not  pending  until  service  had  been  made 
npon  the  city. 

Heldf  also,  that  the  proceeding  before  the  railroad  commissioners  was  not 
a  suit  or  civil  cause ;  for  those  words  include  only  actions  in  a  court  of 
justice,  or  which  may  come  before  such  court  by  appeal,  and  such  as  are 
required  to  be  commenced  before  other  tribunals  as  a  condition  precedent 
to  giving  a  court  jurisdiction.  They  do  not  include  proceedings  before  a 
board  whose  hmctions  are  administrative  or  ministerial,  merely,  nor 
before  one  whose  decision  is  final. 

The  railroad  commissioners  having  assumed  to  act  in  the  premises,  without 
jurisdiction,  the  writ  of  prohibition  will  issue. 

Petition  for  writ  of  prohibition.  Heard  upon  pleadings 
and  testimony  at  the  January  Term,  1898,  of  the  Supreme 
Court,  sitting  for  the  county  of  Chittenden.    Writ  granted. 

J.  E.  Cushman  and  W.  L.  Bumap^  for  the  petitioner. 

A,  G.  Whitiemore  and  W.  P.  Dtlltngham^  for  the  respon- 
dents. 

Thompson,  J.  This  is  a  petition  for  a  writ  of  prohibition 
commanding  the  board  of  railroad  commissioners  and  the 
Burlington  Traction  Company  not  to  proceed  further  with 
the  application  of  the  Burlington  Traction  Company,  filed 
with  said  commissioners,  asking  for  permission  to  construct 
and  operate  a  street  railroad  in  the  city  of  Burlington  in 
"the  lower  road,"  so-called,  from  a  point  in  the  city  near  the 
Winooski  bridge,  thence  southwesterly  to  the  terminus  of  its 
present  track,  near  its  car  bam. 

The  Burlington  Traction  Company,  formerly  the  Winooski 
&  Burlington  Horse  Railroad  Company,  was  duly  organized 
and  is  operating  an  electric  street  railroad  in  Winooski  and 
the  city  of  Burlington,  under  its  charter  and  amendments 
thereto  contained  in  Acts  1872,  No.  226;  Acts  1886,  No. 
189;  Acts  1889,  No.  112,  and  Acts  1896,  No.  222. 
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In  1894  all  street  railroads  were  made  subject  to  the 
provisions  of  V.  S.  Chap.  170,  §§  3935-3940,  and  all 
provisions  in  special  acts  of  incorporation,  inconsistent 
therewith,  were  repealed.  The  respondent,  The  Burlington 
Traction  Company,  contends  that  jurisdiction  is  conferred 
upon  the  railroad  commissioners  by  V.  S.  3937,  to  grant  the 
permission  for  which  it  asks.  Before  preferring  its  applica- 
tion to  the  railroad  commissioners,  it  filed  with  the 
aldermen,  and  also  with  the  clerk,  of  the  city  of  Burlington, 
the  statement  required  by  V.  S.  3935-3936,  and  the  aldermen 
refused  permission  to  build  and  operate  such  street  railway 
in  the  streets  and  highway  described  in  the  statement.  After 
such  refusal,  it  filed  its  application  for  such  permission  with 
the  railroad  commissioners,  March  11, 1897.  Notice  of  such 
application  was  not  given  to  the  city  of  Burlington  by  the 
railroad  commissioners  until  August  7,  1897,  when  notice 
was  duly  served  on  it  by  them.  This  application  is  now 
pending  before  the  railroad  commissioners,  who  have 
assumed  and  taken  jurisdiction  in  the  premises. 

The  complainant  contends  that  V.  S.  3937  does  not  confer 
jurisdiction  upon  said  commissioners  to  grant  a  license  to 
take  its  streets,  without  its  permission,  for  railroad  pur- 
poses. If  this  section  does  not  confer  such  jurisdiction,  it  is 
not  claimed  that  it  exists. 

By  the  terms  of  its  charter,  Acts  1872,  No.  226,  §  6,  The 
Burlington  Traction  Company  was  granted  the  right  to  lay 
and  use  the  track  of  its  railroad  in  the  streets  and  highways 
of  the  city  of  Burlington  upon  such  terms  as  its  directors 
and  the  city  council  might  agree  in  respect  thereto,  and  in 
case  such  parties  could  not  agree,  either  party  might  apply, 
upon  written  notice  to  the  other,  to  the  county  court  for  the 
county  of  Chittenden,  for  the  appointment  of  commissioners, 
and  upon  such  petition  being  filed,  and  reasonable  notice 
being  given  to  the  other  party,  it  was  made  the  duty  of  such 
court  to  appoint  three  disinterested  persons,  who,  upon 
reasonable  notice,  should  hear  the  parties  and  adjudge  and 
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determine  the  terms  upon  which  the  company  might  use  the 
streets  and  highways  of  the  city.  Such  award  was  to  be  in 
writing,  and  was  to  be  returned  to  the  county  court  and 
there  recorded,  and  also  recorded  in  the  public  records  of  the 
city,  and  the  company  were  not  to  commence  laying  any 
track  in  such  streets  and  highways  until  it  had  complied 
with  such  award,  nor  except  in  conformity  thereto.  By  V.S. 
3936  which  was  enacted  in  1894,  it  is  expressly  provided 
that  before  a  corporation,  proposing  to  construct  a  railroad 
in  any  of  the  highways  or  streets  in  any  city  in  this  state, 
shall  begin  the  construction  of  such  railway,  such  corpora- 
tion must  first  obtain  the  permission  of  the  aldermen  of  the 
city  for  building  and  operating  the  same.  This  section  and 
section  3937  V.  S.  must  be  taken  to  amend  Acts  1872,  No. 
226,  and  to  repeal  so  much  thereof  as  is  inconsistent  there- 
with. 

V.  S.  3937  provides  that  if  a  corporation,  proposing  to 
construct  a  railway  in  the  streets  or  highways  of  a  city,  fails 
to  agree  with  the  aldermen  of  the  city  "as  to  the  location, 
manner  of  construction  or  use  of  such  railway,"  either  party 
may  apply  to  the  railroad  commissioners,  who,  after  due 
notice  to  the  parties,  shall  examine  the  premises,  hear  the 
parties,  decide  the  questions  presented  to  them,  and  whose 
decision  shall  be  final.  Upon  this  section,  as  before  stated, 
the  respondents  rely  in  support  of  their  contention  that  the 
railroad  commissioners  have  jurisdiction. 

By  Acts  1896,  No.  148,  §  53,  Sub.  44,  it  is  provided  that 
the  city  council  of  the  city  of  Burlington  shall  have  power 
'*to  fix,  demand,  impose  and  enforce  such  terms,  conditions 
and  regulations  for  the  use  or  occupation  of  any  street  or 
highway  in  said  city  by  any  street  railroad,  traction  com- 
pany *  *  *  or  any  person  enjoying  the  privileges  or 
exercising  the  functions  of  any  such  company  aforesaid,  as 
shall  be  just  and  reasonable,  including  any  sum  or  sums  of 
money  to  be  paid  to  said  city  for  the  use  of  any  street  or 
highway  by  any  or  all  of  said  companies,  for  the  purpose  of 
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laying,  maintaining  and  operating  any  street  railway 
therein,  or  for  the  purpose  of  therein  erecting  and  main- 
taining any  poles,  wires  or  any  other  apparatus,  in  or  under 
the  surface  of  said  street ;  and  to  prohibit  the  use  of  such 
street  by  any  such  company  or  person  until  such  terms  have 
been  complied  with.  In  case  any  such  company  or  person 
cannot  agree  with  said  city  upon  such  terms,  said  company 
or  person  may  apply  by  petition  to  the  county  court  within 
and  for  the  county  of  Chittenden,  and  said  court  shall 
thereupon,  after  hearing  all  parties  interested  therein,  fix 
such  terms  as  shall  be  just  and  reasonable,  and  make  all 
necessary  orders  for  carrvine  its  decision  therein  into  effect." 

This  enactment,  by  implication,  repeals  V.  S.  Chap.  170, 
as  to  the  city  of  Burlington,  in  so  far  as  that  chapter  relates 
to  the  subject  matter  of  the  powers  thus  conferred  upon  the 
city  council.  1  Dillon  Mun.  Corp.  §  §  87,  88 ;  St,  Johnsbury 
T.  Thompson,  59  Vt.  300;  State  v.  Smith,  63  Vt.  208. 

The  remedy  provided  by  the  city  charter  covers  the  subject 
matter  of  the  application  of  The  Burlington  Traction  Com- 
pany now  pending  before  the  railroad  commissioners,  and 
must,  therefore,  be  resorted  to  even  though  proceedings  may 
have  been  begun  under  the  provisions  of  V.  S.  Chap.  170, 
although  begun  prior  to  the  time  when  the  city  charter  took 
effect,  unless  such  application  was  a  suit  or  civil  cause  within 
the  meaning  of  V.  S.  28  and  29,  pending  at  the  time  Acts 

1896,  No.  14?8,  took  effect  on  the  first  Monday  of  April, 

1897,  and  was  thereby  saved  from  the  effect  of  such  repeal. 
South  Carolina  v.  Gaillard,  101  U.  S.  4?33;  Gumee  v. 
County  of  Patrick,  137  U.  S.  141 ;  Grand  Trunk  Railroad 
Company  v.  Board  of  County  Commissioners,  88  Me.  225: 
33  Atl.  Rep.  988;  Webster  v.  County  Commissioners,  63 
Me.  27. 

If  the  railroad  commissioners  had  jurisdiction  of  the 
subject  matter  of  said  application  at  the  time  it  was  filed 
with  them,  which  is  not  decided,  and  said  application  was  a 
suit  or  civil  cause  within  the  meaning  of  §  §  28  and  29,  they 
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ceased  to  have  jurisdiction  thereof  after  the  first  Monday  of 
April,  1897»  unless  it  was  then  pending  before  them  within 
the  meaning  of  the  sections  last  cited. 

The  respondent,  The  Burlington  Traction  Company, 
contends  that  such  application  was  such  a  suit  or  civil  cause, 
and  that  it  was  pending  at  the  time  this  act  took  eflPect. 
The  application  was  filed  with  the  railroad  commissioners 
March  11, 1897,  but  notice  thereof  was  not  served  upon  the 
complainant  until  August  7,  1897.  Were  said  railroad  com- 
missioners to  be  held  to  be  a  tribunal  of  such  a  character 
that  a  proceeding  of  this  kind  before  it  was  a  suit  or  civil 
cause  within  the  the  meaning  of  the  statute,  the  contention 
of  the  respondent  that  it  was  then  pending,  cannot  be 
sustained.  Such  proceeding  was  not  pending  within  the 
meaning  of  the  statute  until  the  application  had  been  legally 
served  upon  the  complainants,  and  the  railroad  commis- 
sioners had  thereby  acquired  jurisdiction  over  both  parties. 
It  has  been  held  that  the  date  of  the  service  of  a  writ  is  to  be 
taken  as  the  commencement  of  the  suit,  for  most  purposes, 
except  for  interrupting  the  running  of  the  statute  of  limita- 
tions. Hall  V.  Peck,  10  Vt.  474;  McDaniels  v.  Reed,  17  Vt. 
678 ;  Hawley  v.  Soper,  18  Vt.  320 ;  Stanley  v.  Turner,  68 
Vt.  315;  Howards,  Bartlett,  70  Vt.  314.  We  see  no  reason 
why  such  should  not  be  the  rule  in  respect  to  a  proceeding  of 
this  kind.  Hence,  §  §  28  and  29  did  not  prevent  the  repeal  of 
V.  S.  Chap.  170  so  far  as  it  related  to  said  application. 

But  there  is  another  and  more  decisive  reason  why  this 
contention  of  the  respondents  cannot  be  sustained.  The 
words,  **suit"  and  "civil  cause,"  as  used  in  §  §  28  and  29 
must  be  construed  to  include  only  actions  which  are  com- 
menced in  a  court  of  justice,  or  which  may  come  before  such 
court  by  appeal  from  the  decision  of  the  tribunal  before 
which  they  are  commenced  and  such  other  proceedings  as  are 
required  to  be  commenced  before  tribunals  not  courts,  as  a 
condition  precedent  to  giying  courts  jurisdiction  of  the 
matter  involved  in  such  proceedings.    These  words  do  not 
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include  proceedings  before  a  board  whose  functions  are 
merely  administrative  or  ministerial,  although  it  may  pos- 
sess so  much  of  the  judicial  function  as  may  be  involved  in 
making  inquiry,  nor  before  a  board  whose  decision  is  final. 

In  the  case  of  Dunn  v.  Pownaly  65  Vt.  116,  upon  which 
the  respondents  rely,  the  proceedings  begun  before  the  select- 
men were  the  basis  of  the  proceedings  then  pending  in  the 
county  court,  and  that  case  is  therefore  in  accord  with  the 
construction  now  given  to  the  words  "suits"  and  "civil 
cause." 

It  therefore  follows  that  the  application  of  The  Burlington 
Traction  Company,  pending  before  the  railroad  commis- 
sioners, is  not  a  suit  or  civil  cause  within  the  meaning  of 
§§28  and  29.   ' 

Holding  as  we  do  in  respect  to  the  questions  already 
considered,  it  becomes  unnecessary  to  consider  the  other 
questions  presented  by  the  briefs  of  the  respective  parties  and 
discussed  by  them,  as  the  petitioner  must  prevail. 

Judgment  that  a  writ  of  prohibition  issue  against  the 
railroad  commissioners  and  The  Burlington  Trac- 
tion Company^  commanding  them  not  to  proceed 
further  with  the  application  of  The  Burlington 
Traction  Company  filed  with  said  commissioners 
March  ii,  18^7,  and  that  the  petitioner  recover  its 
costs  of  the  respondent^  The  Burlington  Traction 
Company, 


3^ 
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Trow  &  Holden  vs,  Forsyth  &  Ingram. 

January  Term,  1898. 

Present:    Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompsom,  JJ. 

Express  or  Implied  Promise, 

The  question  was  one  of  fact,  whether  the  plaintiffs  had  famished  the 
defendants  with  power  in  excess  of  that  required  by  a  lease  between  the 
parties,  and  was  properly  submitted  to  the  jury  with  instructions  that 
the  plaintiffs  were  entitled  to  recover  for  any  such  excess,  upon  showing 
an  express  or  implied  promise  by  the  defendants  to  pay  therefor. 

Assumpsit.  Trial  by  jury  at  the  September  Term,  1896, 
Washington  County,  Taft^  J.  presiding.  Verdict  and  judg- 
ment for  the  plaintiffs  for  $4.88.    The  plaintiffs  excepted. 

John  W.  Gordon  for  the  plaintiffs. 

Edward  W,  Bisbee  for  the  defendants. 

Tyler,  J.  The  only  question  made  by  the  plaintiffs  in 
respect  to  the  account  is  upon  the  disallowance  of  their 
charge  of  $475  for  extra  use  of  the  derrick. 

The  case  shows  that  the  plaintiffs  were  granite  tool 
manufacturers,  and  tenants  of  the  defendants'  shops  under 
a  lease,  by  the  terms  of  which  the  plaintiffs  were  to  furnish 
the  defendants  with  the  necessary  power,  from  the  plaintiffs* 
twelve  horse  power  engine,  to  run  the  defendants'  derrick 
and  two  grind-stones  and  shafting  for  their  business  of 
cutting  and  manufacturing  granite. 

The  defendants  had  occasion,  in  the  fall  of  1890,  to  erect 
an  extra  derrick,  and  the  plaintiffs'  evidence  tended  to  show 
that  the  use  of  power  by  the  defendants  in  the  operation  of 
the  extra  derrick  was  much  greater  than  before  its  erection; 
that  the  defendants  communicated  power  to  the  extra 
derrick  through  the  old  one,  and  that  afker  the  erection  of 
the  new  derrick,  or  the  attachment  to  the  old  one,  the  latter 
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was  sometimes  used  singly,  but  when  in  use,  power  was 
sometimes  communicated  through  the  two  derricks.  On  the 
other  hand  the  defendants  claimed  that  they  used  no  more 
power  than  the  plaintiffs  were  bound  to  furnish  by  the  terms 
of  the  lease,  and  their  evidence  tended  to  show  that  no  more 
power  was  used  when  the  two  derricks  were  operated 
together  than  was  used  in  the  operation  of  the  old  derrick, 
including  its  use  in  dragging  stone  across  the  yard,  which 
the  plaintiffs  claimed  was  improper  as  not  contemplated  by 
the  contract. 

The  question  was  one  of  fact,  whether  or  not  there  was 
an  excessive  use  of  power  after  the  erection  of  the  additional 
derrick,  and  it  was  submitted  by  the  court  to  the  jury  under 
the  instruction  that  the  plaintiffs  were  entitled  to  recover 
upon  showing  an  express  or  an  implied  promise  by  the 
defendants  for  all  the  power  that  was  used  in  operating  the 
derricks  as  modified  by  the  erection  of  additional  machinery 
— ^the  second  derrick ;  for  what  was  used  in  excess  of  what 
would  have  been  used  if  the  derrick  had  not  been  employed 
for  improper  purposes ;  that  the  plaintiffs  might  recover  for 
what  power  they  famished  in  excess  of  what  they  were 
required  to  famish  by  the  lease.  The  instructions  covered 
every  phase  of  the  case  so  far  as  shown  by  the  exceptions. 
The  testimony  of  the  witness  Whitcomb — that  in  the  use  of 
derricks  they  sometimes  had  to  drag  stone  in  operating  a 
granite  yard — ^became  immaterial  in  view  of  the  fact  that 
the  court  treated  this  as  an  improper  use  of  the  derrick. 

Judgment  affirmed. 
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Horace  G.  Bateman  vs.  The  City  of  Rutland. 

May  Term,  1898. 

Present :    Ross,  C.  J.,  Taft,  Rowbll,  Tylbr  and  Start,  JJ. 

Etndence^Collateral  Instances, 

In  an  action  against  a  mnnicipality  for  so  negligently  constructing  its 
sewer  that  the  gas  escaped  therefrom  into  the  plaintiff's  house,  making 
the  plaintiff  and  his  family  sick,  the  defendant  is  not  entitled  to  show 
that  gas  had  not  been  detected  in  neighboring  houses  connected  with  the 
same  sewer  either  by  odor  or  by  any  injurious  effect  upon  the  health  of 
the  occupants. 

Case.  Trial  by  jury  at  the  September  Term,  1897, 
Rutland  County,  Munson,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiff.    The  defendant  excepted. 

Charles  Z.  Howe  for  the  defendant. 

Horace  W,  Love  for  the  plaintiff. 

Taft,  J.  The  plaintiff's  house  is  on  Terrill  street,  connected 
with  the  public  sewer  twenty  feet  distant,  and  his  claim  is 
that  owing  to  its  defective  construction  sewer  gas,  chiefly 
odorless,  escaped  and  entered  his  house,  permeated  the  whole 
atmosphere,  and  that  he  and  his  family  were  made  sick  in 
consequence  of  inhaling  the  noxious  vapors.  The  plaintiff 
and  his  son  testified  as  to  the  effect  of  the  gas  upon  their 
health. 

The  defendant  made  two  offers  of  testimony,  the  exclusion 
of  which,  it  claims,  was  erroneous.  First,  Mercier,  with  his 
family,  lived  in  a  house  two  hundred  feet  distant,  which  was 
on  the  same  side  of  the  street  and  connected  with  the  same 
sewer.  The  defendant  offered  to  show  that  the  health  of 
none  of  the  Mercier  family  had  been  injuriously  affected  in 
the  manner  described  by  the  plaintiff  and  his  son.  Second, 
the  house  of  one  Laport  was  situated  adjoining  the  plaintiff's 
premises,  five  feet  distant  therefrom,  and  was  connected 
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with  the  sewer.  The  defendant  offered  to  show  by  the 
persons  occupying  the  Laport  house  that  at  no  time  **had 
the  presence  of  sewer  air  in  said  dwelling-house  been 
apparent,  either  by  the  odor  or  the  injurious  effects  upon 
their  health  or  comfort." 

The  facts  thus  offered  to  be  shown  were  collateral,  and 
testimony  to  establish  them  inadmissible.  That  the  persons 
occupying  the  two  houses  did  not  perceive  the  presence  of 
sewer-air  therein  and  were  not  injuriously  affected  by  it, 
had  no  tendency  to  show  that  there  was  no  sewer  gas  in 
the  plaintiff^s  house,  nor  that  the  inmates  therein  did  not 
suffer  from  it.  The  defects  in  the  sewer  pipe  might  have 
been  such  that  the  escaping  gas  would  enter  the  plaintiff^s 
house  and  not  the  other,  although  but  five  feet  distant. 
The  pipes  might  have  been  full  of  gas  and  not  entered  the 
Laport  nor  the  Mercier  house.  If  the  conditions  in  respect 
to  the  sewers,  the  pipes,  and  the  houses  were  not  the  same, 
the  testimony  would  not  be  admissible;  that  it  would 
require  an  investigation  to  establish  that  the  conditions  in 
respect  to  the  sewersand  houses  were  the  same,  shows  that 
the  facts  were  collateral,  and  if  collateral,  it  is  conceded 
that  testimony  to  establish  them  would  be  inadmissible. 
Such  testimony  would  raise  the  issues  of  whether  the  defects 
in  the  pipes  where  the  gas  escaped  were  alike,  their  respec- 
tive location,  the  character  and  condition  of  the  soil 
through  which  the  gas  passed,  whether  the  defects  were  in 
the  main  pipe  or  the  connecting  ones.  That  persons  in  the 
two  houses  were  not  injuriously  affected  in  the  manner 
those  in  the  plaintiff^s  house  were,  was  clearly  collateral, 
and  would  raise  the  issues  of  whether  the  persons  were 
affected  to  any  extent,  and  if  so,  whether  in  the  same 
manner,  whether  the  persons  in  the  other  houses  had 
immunity  from  such  disease,  and  similar  issues.  The  case  of 
Wtllett  V.  St,  Albans^  69  Vt.  330,  is  decisive  of  this  case  in 
this  respect. 

Judgment  affirmed.  ' 
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Emily  E.  Fuller  vs.  William  H.  Vali2uette. 

Maj  Term,  1898. 

Present:    Ross,  C.  J.,  Tapt,  RowbItI^,  Tylbr  and  Start,  JJ. 

Evidence^Collateral  May  Be  Met  by  Collateral^Offer  Necessary  to  Save 

Exception, 

A  witness  may  testify  to  an  occurrence,  altfaongh  unable  to  so  fa,  the  time 

as  to  make  it  material,  proYided  there  is  other  evidence  tending  to  so  fix 

the  time. 
To  reserve  an  available  exception  to  the  exclusion  of  a  question,  an  oficr 

must  be  made  stating  what  is  proposed  to  be  shown. 
If  one  party  introduces  evidence  of  a  collateral  fact  against  the  objection  of 

the  other,  he  cannot  except  to  the  admission  of  the  same  kind  of  evidence 

to  rebut  his  own. 

Case,  under  V.  S.  4507,  for  damages  to  the  plaintiflF  from 
an  injury  received  by  her  husband  while  intoxicated  by 
liquor  furnished  by  the  defendant.  Trial  by  jury  at  the  Sep- 
tember Term,  1897,  Rutland  County,  Munson,  J.,  presiding. 
Verdict  and  judgment  for  the  defendant.  The  plaintiff 
excepted. 

H.  W,  Love  and  /.  K.  Batchelder,  for  the  plaintiflF. 

Butler  &  Moloney  and  F,  S.  Piatt ^  for  the  defendant. 

Taft,  J.  Three  questions  of  evidence  are  presented  by  the 
record. 

(1)  The  testimony  of  the  witness  Bacon,  to  show  that  he 
shaved  Fuller  one  evening  and  that  so  far  as  he  knew,  hcv 
Fuller,  was  all  right,  meaning  that  he  was  not  intoxicated, 
was  admitted  under  exception.  The  objection  to  it  v^ras 
"that  it  was  not  shown  that  he.  Fuller,  was  there  that 
night,  "that  is,  as  we  construe  the  objection,  the  night  of  the 
accident  to  Fuller.  If  the  testimony  did  not  relate  to  the 
night  of  the  accident  it  was  immaterial  and  should  have  been 
excluded.   The  witness  could  not  state  that  he  shaved  Fuller 
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the  night  of  the  injur\',  but  did  testify  that  he  shaved  him 
but  once  which  he  thought  was  some  time  before  the  day  on 
which  the  accident  happened,  but  that  when  he  did  shave 
him,  some  one  else,  he  thought,  commenced  the  work  and  he, 
the  witness,  finished  it. 

Puller  had  testified  that  he  was  shaved  just  before  the 
accident,  and  that  the  proprietor  of  the  shop  began  to  shave 
him  but  turned  him  over  **to  some  other  lunk-head*'  to  finish 
shaving  him. 

The  testimony  of  the  witness  in  connection  with  Fuller's 
testimony  tended  to  show  that  it  was  the  night  of  the 
accident  that  he  shaved  Puller  and  that  on  that  occasion 
Fuller  was  sober,  which  was  one  of  the  facts  in  issue.  The 
testimony  was  legitimate. 

(2)  Max  Valiquette  gave  material  testimony  for  the 
defendant,  and  wasinquiredof  on  cross-examination  if  he  had 
ever  been  brought  up  on  a  complaint  for  selling  liquor  at  the 
defendant's  hotel.  The  question  was  excluded.  It  does  not 
appear  what  the  answer  of  the  witness  would  have  been 
had  he  been  permitted  to  answer  the  question.  There  was 
no  offer  to  show  the  fact  which  his  testimony  wotdd  tend 
to  prove.  Therefore,  there  was  no  error,  for  we  cannot 
presume  the  answer  would  have  been  favorable  to  the  plain- 
tiflf.  Ainsworth  v.  Hutchtns,  52  Vt.  554;  Smith  v.  Ins,  Co,y 
60  Vt.  682;  Roach  v.  Caldbeck,  64  Vt.  593;  Carpenter  v. 
Wtlley,  65  Vt.  168 ;  Houston  v.  Brush,  66  Vt.  331 ;  State  v. 
Noakes,  70  Vt.  247. 

(3)  The  plaintiff^s  testimony  tended  to  show  that  her 
husband  had  frequently  been  intoxicated  previous  and  up  to 
the  time  of  the  accident.  The  testimony  of  Peabody, 
Steams,  and  Knox,  in  rebuttal,  tended  to  show  the  contrary, 
that  they  had  frequently  and  sometimes  daily  met  him  and 
that  he  was  at  all  times  sober.  The  testimony  of  the  plain- 
tiff' that  her  husband  was  frequently  intoxicated  may  not 
have  been  legitimate,  as  it  was  a  collateral  fact  whether  he 
had  during  the  year  prior  to  the  accident  been  intoxicated. 
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but  it  having  been  admitted  subject  to  the  defendant's 
exception,  it  was  a  circumstance  morally  tending  to  render 
the  disputed  fact,  which  was  whether  he  was  intoxicated  at 
the  time  of  the  accident  or  not,  more  probable,  even  if  it  was 
collateral  so  as  not  to  be  admissible  as  legal  evidence,  and 
the  defendant  had  the  right  to  do  away  with  any  impression 
it  may  have  created  in  the  minds  of  the  jury  by  evidence  of 
the  same  character  and  force  which  tended  directly  to  meet 
it.  The  evidence  was  properly  admitted.  Lyile  v.  BofuTs 
Est.,  40  Yt.  618 ;  State  v.  Slack,  69  Yt.  486. 

The  question  in  respect  to  the  charge,  argued  by  the  plain- 
tifi's  counsel,  was  not  reserved  upon  trial,  and  is  therefore, 
not  considered. 

Judgment  affirmed. 


David  E.  Porter,  admr.,  vs.  The  Mutual  Life  Ins.  Co. 

OF  New  York. 

October  Term,  1897. 

Present :    Roes,  C.  J.,  Rowbll,  Tylbs»  Munson,  Start  and  Thoupsok,  JJ. 

Insurance— Agent^Credit  far  JVemiums— Completion  of  Contract— Res- 
cission—Delivery  of  Policy. 

The  issuance  of  a  policy  upon  an  apptication  which  recites  that  the 
premium  has  been  paid  to  the  agent,  is  proof  that  the  agent  had 
authority  to  receive  the  premium. 

An  insurance  company  is  bound  by  the  act  of  its  agent  in  giving  credit  for 
premiums  if  it  permits  the  practice. 

It  is  not  necessary  to  the  completion  of  a  contract  of  insurance  that  the 
policy  should  be  actually  delivered  to  the  insured.  The  issuance  of  a 
policy  in  accordance  with  the  terms  agreed  upon,  and  its  transmission 
to  the  agent  for  unconditional  delivery  to  the  insured,  is  sufficient. 

If  the  policy  fails  in  some  particular  to  conform  to  the  terms  agreed  upon, 
and  the  applicant  rejects  it,  but  upon  other  and  untenable  grounds,  the 
company,  when  sued  upon  the  policy,  cannot  take  fidvantage  of  the 
discrepancy  to  say  that  the  contract  was  not  completed. 
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It  takes  two  to  unmake  as  well  as  to  make  a  contract. 

The  intestate  applied  for  insurance  npon  his  life,  and  s^ave  his  note  to  the 
agent  for  the  first  premium,  conditioned  to  be  void  if  the  policy  were  not 
issued ;  and  the  application  recited  that  the  premium  had  been  paid  to 
the  agent.  The  policy  was  issued  by  the  company  and  sent  to  and 
retained  by  the  agent,  who,  when  the  note  matured,  offered  the  intestate 
the  policy  and  demanded  payment  of  the  note,  and  the  intestate  refused 
both.  The  intestate  died  during  the  period  covered  by  the  first  premium. 
Held,  that  his  administrator  could  recover. 

After  the  death  of  the  insured  his  brother  obtained  the  policy  from  the 
agent  by  paying  the  note  and  fraudulently  representing  that  the  insured 
was  alive  and  well.    Held  that  this  did  not  affect  the  plaintiff^s  right. 

Assumpsit  upon  a  policy  of  life  insurance.  Heard  upon 
an  agreed  case  at  the  June  Term,  1897,  Caledonia  County, 
Ta/t^  J.,  presiding.  Judgment  for  the  defendant.  The 
plaintiff  excepted. 

The  facts  are  sufficiently  stated  in  the  opinion  except  in 
relation  to  the  procuring  of  other  insurance  and  obtaining 
possession  of  the  policy.  Shortly  after  signing  this  applica- 
tion the  intestate  applied  for  insurance  in  another  company, 
stating  that  he  had  no  insurance.  He  did  not  then  or  ever 
afterwards  intend  to  pay  the  note  referred  to  or  to  take  the 
policy  in  question.  After  his  death,  his  brother  went  to 
Drew  and  obtained  possession  of  the  policy  by  falsely  and 
fraudulently  representing  that  the  deceased  was  alive,  by 
paying  the  note  and  promising  to  procure  a  health  certificate. 

Famham  &  Porter  and  Dunnett  &  Slack  tor  the  plaintiff. 

If  Magill  was  ever  insured  with  the  defendant  he  was 
insured  at  the  time  of  his  death.  His  refusal  to  accept  the 
policy  and  pay  the  note  did  not  rescind  the  contract, 
because  the  defendant  did  not  assent.  McAllister  v.  Ins. 
Co,,  101  Mass.  558. 

Drew  had  authority  to  collect  the  premium.  Landon  v. 
Proctor,  39  Yt.  78.  Having  authority  to  collect,  he  had 
authority  to  accept  the  note  in  payment.  May,  Ins. 
%  §  134,  345  and  citations. 

At  any  rate,  the  defendant  gave  credit  by  extending  to 
Drew  the  time  for  remittance  of  the  collected  premiums. 
Whtie  V.  Ins,  Co.,  120  Mass.  330. 
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But  here  the  premium  was  prepaid  at  the  time  of  the 
making  of  the  application.  The  note  was  payment.  It 
was  enforceable  if  the  company  issued  the  policy,  and  the 
company  did  issue  it.  It  remained  enforceable  to  the  time 
of  Magill's  death,  and  after  his  death  it  was  too  late  for  the 
defendant  to  rescind.  No  delivery  of  the  policy  to  Magill 
was  necessary.  Hallock  v.  Ins.  Co.,  2  Dutch.  268 ;  3  Dutch. 
645;  Newark  M,  Co.  v.  Ins.  Co.,  22  L.  R.  A.  768; 
May,  Ins.  §§  43,  60;  Shatiuck  v.  Ins.  Co.,  4  Cliff  598: 
Smith  V.  Ins.  Co.,  10  Ins.  L.  J.  926;  Blanchard  v.  WaUe,  28 
Me.  51:  48  Am.  Dec.  474;  Stock  Ins.  Co.  v.  Tattle,  40  N.  J. 
L.  476;  Cromwell  v.  Ins.  Co.,  33  Am.  Rep.  258;  Bishop, 
Contr.  §  1373  note  and  citations. 

Bates,  May  &  Stmonds  and  Harry  Blodgett  for  the 
defendant. 

There  was  no  completed  contract.  Clark,  Contracts,  29 
and  30;  Holmes  v.  Crossett,  33  Yt.  116;  Thayer  v.  Ins.  Co., 
10  Pick.  325;  Ins.  Co.  v.  Grant,  4  L.  R.  Exch.  Div.  221; 
Maclay  v.  Harvey,  90  111.  525:  32  Am.  Rep.  35  and  note; 
1  Pars.  Contr.  475 ;  Johnston  v.  Fessler,  7  Watts  48 ;  Ballot. 
Newton,  7  Cush.  599 ;  Jenness  v.  Iron  Co.,  53  Me.  20 ;  1  Benj. 
Sales  54;  Felthouse  v.  Bindley,  11  C.  B.  (N.  S.)  869.  Magill 
had  a  right  to  reject  the  policy  and  did.  Giddings  v.  Ins. 
Co.,  102  U.  S.  108. 

The  premium  was  never  paid.  Ins.  Co.  v.  Ewing,  99  U.  S. ; 
Whittng,  v.  Ins.  Co.,  129  Mass.  240 ;  Gtddtngs  v.  Ins.  Co., 
102  U.  S.  108;  Ins.  Co.  v.  Young,  23  Wall.  106;  Griffith  t. 
Ins.  G?,  40  Am.  St.  96. 

Edward  Lyman  Short  and  Frederick  L.  Allen  also  filed  a 
brief  for  the  defendant. 

MuNSON,  J.  The  first  question  to  be  considered  is  whether 
there  was  a  completed  contract  of  insurance  between  the 
applicant  and  the  company.  By  the  terms  of  the  applica- 
tion the  premiums  were  to  be  paid  semi-annually,  and  the 
contract  was  not  to  take  effect  until  the  first  premium  was 
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paid.  The  application  recites  the  payment  to  the  soliciting 
agent  of  an  amount  equal  to  one-half  the  annual  premium, 
and  acknowledges  the  delivery  to  the  applicant  of  a  binding 
receipt  therefor,  signed  by  the  secretary  of  the  company, 
and  making  the  insurance  in  force  from  the  date  of  the 
application,  provided  the  application  should  be  approved 
and  the  policy  be  signed  by  the  secretary.  The  premium 
was  not  paid  otherwise  than  by  the  delivery  of  a  note, 
which  stated  that  it  was  given  for  the  premium  and  was  to 
be  void  if  the  company  declined  to  issue  the  policy.  This 
note  was  payable  to  the  order  of  the  soliciting  agent,  who 
delivered  it  to  the  local  agent  for  whom  he  was  working, 
by  whom  it  was  afterwards  retained.  This  agent  sometimes 
accepted  notes  for  first  premiums,  and  at  the  end  of  each 
month  he  remitted  in  cash  to  the  general  agent  for  all  first 
premiums  received.  The  company  accepted  this  application, 
and  issued  a  policy  to  the  applicant  bearing  date  September 
17, 1895,  and  forwarded  the  same  through  the  customary 
channel  to  the  local  agent,  who  retained  it  until  November 
8,  without  notifjring  the  applicant  that  it  had  been  issued, 
and  without  being  applied  to  by  the  applicant  in  regard  to 
it.  On  that  day  the  agent  saw  the  applicant  and  asked  him 
to  pay  the  note  and  take  the  policy,  which  he  declined  to  do; 
and  both  note  and  policy  remained  in  the  agent's  hands 
until  the  applicant's  death. 

The  issuance  of  the  policy  upon  an  application  which 
recited  that  the  premium  had  been  paid  to  the  agent  is 
sufficient  proof  that  the  agent  had  authority  to  receive  the 
premium.  And  it  is  said  in  May  on  Insurance,  §  §  134 
and  360,  that  an  agent  authorized  to  receive  payment  of 
premiums  has  a  discretion  as  to  the  mode  of  payment,  and 
may  accept  a  note  instead  of  the  money,  and  that  if  he 
arrange  with  the  applicant  to  become  responsible  to  the 
company  for  the  premium  and  to  hold  the  applicant  as  his 
personal  debtor  therefor,  this  will  be  a  waiver  of  the 
provision   that   the   policy  shall  not   be   valid   until   the 
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premium  is  paid.  It  is  not  necessary  to  inquire  whether 
these  propositions  are  fully  sustained  by  the  cases  cited  in 
their  support,  for  upon  the  findings  in  this  case  it  must  be 
held  that  the  company  received  the  first  premium  in  the  next 
monthly  remittance  of  the  agent,  and  this  being  the  case 
the  company  cannot  complain  that  the  payment  was  not 
made  by  the  insured.  Ostrander  on  Fire  Ins.  37.  But  if 
the  findings  were  to  be  construed  to  limit  the  agent's  remit- 
tances to  the  cash  receipts,  this  would  not  change  the  result. 
If  he  did  not  remit  for  the  notes,  the  remittances  would  not 
correspond  with  the  policies  issued,  and  this  would  show 
that  credits  were  given ;  and  the  authorities  are  clear  that 
when  such  a  practice  is  known  the  company  will  be  liable. 

It  was  not  necessary  to  the  completion  of  the  contract 
that  the  policy  should  be  actually  delivered  to  the  insured. 
The  issuance  of  a  policy  in  accordance  with  the  terms  agreed 
upon,  and  its  transmission  to  the  agent  for  unconditional 
delivery  to  the  insured,  is  tantcunount  to  a  delivery.  The 
applicant  was  entitled  to  the  possession  and  control  of  the 
policy  from  the  moment  it  was  received  by  the  agent,  and 
the  custody  of  the  latter  must  be  treated  as  that  of  the 
insured.  May  Ins.  §  60;  Ostrander  Fire  Ins.  §  §  45,  71 .  If 
the  policy  is  in  accordance  with  the  terms  proposed,  it  is 
clear  that  upon  tendering  the  policy  to  the  applicant  the 
agent  could  have  enforced  collection  of  the  note  when  due, 
and  that  if  the  applicant  had  died  after  the  policy  was 
transmitted  to  the  agent  and  before  the  interview  between 
them,  the  company  would  have  been  liable.  There  had  been 
such  a  payment  of  the  premium  and  such  a  delivery  of  the 
policy  as  completed  the  contract. 

The  policy  conformed  to  the  application  in  all  respects, 
except  that  the  application  called  for  insurance  from  its  date, 
while  the  policy  was  dated  eight  days  later.  This  variance 
worked  no  injury  to  the  applicant  in  the  circumstances,  and 
his  subsequent  rejection  of  the  policy  was  based  entirely 
upon  other  grounds.  In  the  absence  of  any  complaint  by  the 
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insured,  we  see  no  ground  upon  which  the  company  can  take 
advantage  of  the  discrepancy. 

This  completed  contract  between  the  applicant  and  the 
company  could  not  be  rescinded  without  the  consent  of  both 
parties.  The  case  shows  no  assent  on  the  part  of  the  agent 
to  the  attempted  rescission  of  the  insured.  He  continued  to 
hold  the  note  and  demand  its  payment.  It  is  obvious  that 
J^e  could  have  enforced  its  collection  as  against  every 
objection  that  was  urged.  The  contract  remained  unchanged 
until  the  moment  of  the  insured's  death,  and  the  company 
could  not  afterwards  do  what  it  had  refused  to  permit  the 
insured  to  do. 

The  intestate's  action  in  the  procurement  of  other  insur- 
ance, and  the  fraudulent  conduct  of  his  brother  in  obtaining 
possession  of  this  policy,  are  not  controlling. 

Judgment  reversed  and  judgment  for  platnltff  for  one 
thousand  dollars  with  interest  from  March  /j, 
1896. 


Louis  Ploof,  admr.  vs.  The  Burlington  Traction  Co. 

May  Term,  1898. 

Present:  Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

V.  S,  2451,  2452— Damages  to  Next  of  Kin—Proximate  and  Remote  Cause 

^Imputable  Negligence. 

In  an  action  by  an  administrator,  nnder  Y.  S.  2452,  to  recover  the  pecnni- 
ary  damages  to  the  father  and  mother,  as  next  of  kin,  of  a  boy  of  ten 
years,  mn  over  and  killed  through  the  negligence  of  the  defendant,  a  | 
street  railway  company,  the  court  charged  that  if  the  parents  were[ 
negligent  in  permitting  the  bo3'  to  go  npon  the  street  where  the  accident ' 
occurred,  the  plaintiff  could  not  recover.    Held^ 

(1)  That  if  the  action  were  in  the  right  and  interest  of  the  decedent,  the  I 
negligence  of  the  parents  conld  not  be  imputed  to  the  child,  and  would  / 
not  bar  a  recovery,  but 
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(2)  That  this  action  is  not  in  the  ri^ht  or  interest  of  the  decedent,  bnt  in 
that  of  the  next  of  kin,  as  given  by  the  statnte,  to  recover  "snchdamai^es  as 
are  jast/'  and  that  it  wonld  be  nnjnst  for  them  to  recover  damages  of 
their  own  cansing ;  so  that  their  proximate  negligence,  contributing  to 
the  injnry,  would  be  a  bar;  bnt 

(3)  That  even  if  the  parents  could  be  said  to  be  negligent  in  permitting  the 
boy  to  go  upon  thestreet,  which  under  the  circumstances  appears  doubtfol, 
that  negligence  was  the  remote,  not  the  proximate,  cause  of  the  injury, 
and,  therefore,  could  not  be  a  bar. 

Robinson  v.  Cone,  22  Vt.  213,  and  Lindsay  v.  R,  Co,,  68  Vt.  556, 
approved. 

Case.  Plea,  general  issue.  Trial  by  jury,  September  Term^ 
1897,  Chittenden  County,  Tajt^  J.,  presiding.  Verdict  and 
judgment  for  the  defendant.    The  plaintiff  excepted. 

Seneca  Haselton^  E.  R,  Hard  and  George  W,  Deberville^  for 
the  plaintiff. 

The  negligence  of  the  parents,  if  any,  was  not  imputable  to 
the  child.  Robinson  v.  Cone,  22  Vt.  213;  Holly  v.  Boston 
Cas  Light  Co,,  8  Gray  1 23 ;  Daley  v.  R  R,  Co,,  26  Conn.  591 : 
68  Am.  Dec.  413;  Whtrley  v.  Whiteman,  1  Head .610:  Shear- 
man  &  Redfield,  Negl.  §  §  77,  78;  2  Thomp.  Trials,  §  1687; 
2  Thomp.  Negl.  1186  note;  Wood.  Ry.  Law,  §  322;  Bishop 
Non-Contract  Law,  582;  Beach,  Contr.  Negl.  §  §  127-130; 
Harris,  Dam.  by  Corp.  §  463;  Wharton,  Negl.  §  §  313,  310; 
4  Am.  Law  Rev.  405 ;  3  Elliott  on  Railroads  1881 ;  R.  R. 
Co,  Y.  Snyder,  18  Ohio  St.  400:  R,  Co,  v.  Manson,  30 
Ohio  St.  451 ;  Ry,  Co,  v.  Schuster,  113  Pa.  412 :  57  Am. Rep. 
471;  HuffM,  Ames,  16  Neb.  139:  49  Am. Rep. 71 6 ;  ^>^.  Co.y, 
Gravttt,  93  Ga.  369:  44  Am.  St.  145;  Bottoms  v.  R,  Co,,  114 
N.  C.  699:  41  Am.  St.  799;  R,  Co,  v.  Hanlon,  53  Ala.  70; 
Ry,  Co,  V.  Moore,  59  Tex.  64:  46  Am.  Rep.  265 ;  Westbrook  v. 
R.  Co,,  66  Miss.  560:  14  Am.  St.  587;  Winters  v.  Cable  Co., 
99  Mo.  509:  17  Am.  St.  591;  Ry.  Co.  v.  fVzlcox,  138  lU. 
370;  Batttshill  v.  Humphrey,  57  Am.  Rep.  474  note; 
Shippy  V.  Ausable,  85  Mich.  280 ;  Ry.  Co,  v.  Shockman,  52 
Pac.  Rep.  446;  Newman  v.  R.  Co.,  52  N.  J.  L  446;  Traction 
Co.  Y.  Hone,  35  At.  899 ;  JVymore  v.  Mohaska  Co.,  78  Iowa 
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396:  16  Am.  St.  449;  R,  Co  v.  Omtsby,  27  Gratt.  455;  R. 
Co,  Y.  Groseclose,  88  Ya.  267:  29  Am.  St.  718;  Westerfield 
▼.  Lems,  43  La.  Ar.  63 ;  Roth  v.  Unton  Depot  Co.,  13  Wash, 
525;  Moore  v.  R.  Co.,  2  Mackey,  437;  Berry  v.  R.  Co.,  70 
Fed.  Rep.  679. 

The  opposite  rule  has  been  modified  even  in  those  states 
which  profess  to  follow  it.  Ry.  Co.  v.  Sears,  11  Ind.  App. 
654;  R.  Co.  v.  McDonnell,  43  Md.  534;  Meeks  v.  R.  Co.,  56 
Cal.  513;  /A/y.  Ry.  Co.,  47  N.  Y.  317;  McGarry  y.  Loomis, 
63  N.  Y.  104;  Collins  y.  R.  Co.,  142  Mass.  301;  Munn  v. 
Reed,  4  Allen  431 ;  Lynch  v.  Smith,  104  Mass.  52 ;  O'Brien 
V.  McGlinchy,  68  Me.  552. 

This  right  is  given  absolutely  by  the  statute  and  contribu- 
tory negligence  in  the  next  of  kin  cannot  constitute  a  bar. 
V.  S.  2451,  2452;  Wymore  v.  Mahaska  Co.,  78  Iowa  396: 16 
Am.  St.  449;  Consolidated  Traction  Co.  v.  Hone,  35  At.  899; 
R.  Co.  V.  Groseclose,  88  Va.  267:  29  Am.  St.  718;  Wester- 
fielder.  Lems,  43  La.  Ar.  63 ;  R.  Co.  v.  Crawford,  24  Ohio  St, 
631 ;  Ry.  Co.  v.  Gram'tt,  93  Ga.  369 :  44  Am.  St.  145. 

The  parents  were  not  guilty  of  negligence,  andif  they  were, 
it  was  only  the  remote  cause  of  the  injury.  Cases  cited  in 
the  opinion  and  Bisaillon  v.  Blood,  64  N.  H.  565;  Barry  \, 
R.  Co.,  70  Fed.  Rep.  679;  Kyne  y.  R.  Co.,  8  Houston,  185; 
IVatte  v.  Ry.,  El.  B.  &  E.  719 ;  Meeks  v.  R.  Co.,  56  Cal.  513 ; 
38  Am.  Rep.  67;  Wharton,  Negl.  §  310;  4  Am.  Law  Rev. 
414. 

A.  G.  Whittemore  and  R.  E.  Brown,  for  the  defendant. 

When  an  action  for  the  negligent  injury  of  an  infant  is 
brought  by  the  parent,  or  for  the  parent's  own  benefit,  the 
contributory  negligence  of  the  parent  is  a  bar.  Beach.  Negl. 
§  44 ;  Grant  v.  Fitchburg,  1 60  Mass.  16 ;  Casey  v.  Smith,  152 
Mass.  294;  Glassey  y.R.  Co.,  57  Pa.  St.  172;  R.  Co.  v.  Pear- 
son, 72  Pa.  St.  169 ;  Smith  v.  R.  Co.,  92  Pa.  St.  450 ;  R.  Co., 
V.  Lon£^,  75  Pa.  St.  257;  Albertson  v.  R.  Co.,  48  Iowa,  292 ; 
Wymore  v.  The  County,  78  Iowa,  396 ;  R.  Co.  v.  Snyder,  18 
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Ohio  St.  399 ;  R,  Co,  v.  Snyder,  24  Ohio  St.  670 ;  Reed  v.  St. 
R,  Co,,  34  Minn.  557;  O' Flaherty  y.  R.  Co.,  45  Missouri  70; 
Schtethold  v.  R,  Co.,  40  Cal.  447;  Westbrook  v.  R.  Co.,  66 
Miss.  560;  Hoppe  v.  R.  Co.,  61  Wis.  357;  DahlY.  R.  Co.,  62 
Wis.  652 ;  Ewen  v.  R.  Co.,  38  Wis.  613 ;  Chicago  Y.Starr,  42 
111.  174 ;  Telegraph  Co.  v.  Hoffman,  80  Tex.  420 ;  R.  Co.  v. 
Groseclose,  88  Ya.  267;  Birkett  v.  Ice  Co.,  110  N.  Y.  504; 
IhlM.  R.  Co.,  47  N.  Y.  317;  Rollers.  R.  Co.,  66  Cal.  230. 

Ross,  C.  J.  This  is  an  action  to  recover,  **such  damages  as 
are  just  with  reference  to  the  pecuniary  injuries  resulting 
from  the  death  of  Frank  Ploof,  a  boy  ten  years  of  age,  to 
Louis  Ploof,  his  father,  the  plaintiff  administrator,  and 
to  his  wife,  the  mother  of  Frank  Ploof,  the  father 
and  mother  being  the  next  of  kin  of  Frank  Ploof. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant. The  defendant,  on  September  4,  1896,  owned  and 
operated  an  electric  railway  in  the  city  of  Burlington.  On 
that  day  one  of  its  cars  ran  over  the  intestate,  Frank  Ploofi 
and  inflicted  upon  him  such  injuries  that  he  died  in  a  few 
hours.  At  that  time  the  intestate  was  a  boy  ten  years  of 
age,  healthy  and  of  ordinary  ability.  He  attended  the  public 
schools,  could  read  and  write,  and  for  about  a  year  had  sold 
evening  papers  on  the  street.  He  had  gone  about  the  city 
and  on  the  streets  on  which  the  electric  cars  ran,  for  the 
purpose  of  attending  school  and  for  the  purpose  of  selling 
papers.  On  the  day  when  he  was  injured,  he  had,  with  the 
consent  of  his  parents,  attended  the  annual  fair  at  Howard 
Park,  about  half  a  mile  distant  from  the  place  oi  the  acci- 
dent, and  was  returning  for  the  purpose  of  procuring  and 
selling  the  evening  papers.  His  parents  were  not  present  at 
the  place  of  the  accident  when  it  occurred,  and  resided  some 
distance  from  it.  The  defendant  claimed  that  the  parents  of 
the  deceased  were  negligent  in  permitting  him  to  go  into  the 
streets  where  the  cars  were,  and,  at  the  defendant's  request, 
against  the  exception  of  the  plaintiff,  the  court  charged : 
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**The  defendant  claims  that  the  negligence  of  the  parents 
contributed  to  the  accident;  that  they  did  not  exercise 
ordinary  care,  the  care  of  prudent  persons  in  permitting  the 
boy  to  go  into  the  streets  where  the  car  ran.  The  parents 
were  bound  in  this  respect  to  exercise  ordinary  care,  the  care 
of  prudent  persons,  and  if  they  were  negligent  in  permitting 
the  boy  to  go  to  the  fair  and  return  home  over  Pine  street, 
where  the  accident  took  place,  the  plaintiff  cannot  recover." 
The  plaintiff  took  several  other  exceptions  to  the  charge 
but  now  insists  upon  this  one  alone.  He  insists  that  this 
exception  should  be  sustained,  first,  because  he  contends 
that  the  recovery  is  in  the  right  of  the  intestate,  and  that 
under  the  decisions  of  this  court  the  negligence  of  the  parents 
contributing  to  the  accident  which  injures  their  minor  child 
cannot  be  imputed  to  the  minor  child  in  an  action 
brought  by  the  child  against  a  third  person  to  recover 
personal  damages  sustained  through  the  concurring 
negligence  of  such  third  person.  Assuming,  but  not 
conceding,  that  this  is  such  an  action,  or  one  in  which  the 
administrator  is  seeking  to  recover  damages  sustained  by 
the  intestate,  and  for  the  benefit  of  the  estate  of  the  intes- 
tate, his  contention  is  supported  by  Robinson  v.  Cone,  22 
Vt.  213:  54  Am.  Dec.  67  and  note.  That  case  has 
become  a  leading  case  against  the  doctrine  of  imputed  negli- 
gence, and  its  doctrine  is  quite  generally  followed  by  courts 
of  last  resort,  and  endorsed  by  eminent  legal  writers.  The 
doctrine  of  imputed  negligence  was  announced  in  the  earlier 
decision  of  Harifield  v.  Roper,  21  Wendell  614,  which  has 
been  followed  to  some  extent  by  courts  of  last  resort. 
Some  such  courts,  which  early  adopted  the  doctrine  on  the 
strength  of  Harifield  v.  Roper,  have  receded,  and  now  hold 
the  doctrine  of  Robinson  v.  Cone,  Much  has  been  written 
for  and  against  the  doctrine  of  imputed  negligence.  It  is 
very  fully  and  carefully  collated,  and  clearly  set  forth  in  the 
brief  for  the  defendant.  We  shall  take  no  time  in  reviewing 
the  decisions  on  the  subject.    In  a  suit  in  which  a  minor  or 
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his  administrator  seeks  to  recover  damages  in  the  right  of 
the  minor,  or  in  the  right  of  his  estate,  for  injuries  inflicted 
upon  such  minor  by  the  negligence  of  a  party,  it  is  difficult 
to  find  any  satisfactory  legal  ground  upon  which  such  party 
can,  in  a  court  of  justice,  be  heard  to  say :  '  'True,  I  negligently 
inflicted  a  serious  injury  upon  the  child,  but  no  legal  obliga- 
tion rests  upon  me  to  compensate  the  child  for  injuries 
inflicted  by  my  negligence,  because  the  parents  of  the  child 
were  negligent  in  the  same  transaction,  and  their  negligence 
contributed  to  the  happening  of  the  accident  occasioning 
such  damages."  Parents  are  the  natural  protectors  and 
guardians  of  their  minor  children,  but  not  their  agents  to 
waive  torts  committed  upon  them.  The  usual  doctrine  is 
that  every  joint  tort-feasor  is  liable  for  all  the  damages 
committed,  and  there  is  no  contribution  between  joint 
tort-feasors.  Such  excuse  overturns  this  wholesome 
and  just  doctrine  when  the  negligence  of  the  parent  is 
involved  in  the  wrong-doing.  It  would  be  much  easier  to 
find  good  reasons  for  holding  that  such  an  injured  child 
might  recover  jointly  against  his  parent  and  the  third 
person.  This  court  is  content  to  abide  by  the  decision  of 
Robinson  v.  Cone  on  the  doctrine  of  imputed  negligence. 

Secondly,  the  plaintiff  contends  that  when  the  recovery  as 
in  this  case,  is  for  the  benefit  of  the  parents,  the  contributory 
negligence  of  such  parents,  is  no  defence.  Put  briefly,  this 
contention  is  that  a  parent  may  recover  damages  sustained 
in  part  by  his  own  wrong,  or  damages  produced  by  an 
accident  to  which  his  own  negligence  contributed.  This 
contention  is  against  the  recent  decision  of  this  court  in 
Lindsay^  admr,  v.  Railroad  Co.y  68  Yt.  556,  and  against  the 
general  doctrine  that  a  party  whose  negligence  has  con- 
tributed to  the  happening  of  the  accident  causing  him 
damages  cannot  recover,  because  he  cannot  recover  for  so 
much  of  such  damages  as  he,  himself  caused,  and  because 
the  law  will  not,  if  it  were  possible  fairly  and  justly  so  to  do, 
trouble  itself  to   inquire   into   and   divide   such  damages 
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between  the  wrong-doers  contributing  thereto.  Again  it  is 
practically  impossible  to  ascertain  and  divide  stich  damages 
instly  between  the  parties  whose  negligences  have  con- 
tributed to  the  accident  causing  them.  In  Lindsay  Admr, 
V.  Railroad  Co.y  there  is  no  discussion  of  this  doctrine. 
But  the  case  in  facts  and  in  principle  is  like  the  present  case, 
and  the  point  was  taken  and  fiilly  discussed,  supported  by  a 
large  citation  of  authorities,  at  the  hearing,  and  fully 
considered  by  the  court.  The  plaintiff  does  not  contend 
against  the  soundness  of  the  general  doctrine,  that  a  plain- 
tiff whose  negUgence  contributes  to  the  happening  of  an 
accident  causing  him  damages  cannot  recover;  but  contends 
that  this  case  does  not  fall  within  that  class  of  cases, — ^that 
it  is  governed  and  controlled  by  the  statute  conferring  it. 
Nor  does  he  contend  that  the  recovery,  if  had,  would  not  be 
wholly  for  the  benefit  of  the  parents  of  the  intestate.  He 
insists  that  the  statute  either  gives  the  dcunages  in  right  of. 
the  intestate,  or,  if  in  the  right  of  the  parents,  it  gives  ani 
absolute  right  of  recovery,  regardless  of  the  contributory, 
negligence  of  such  parents  or  next  of  kin.  The  statutes 
relied  upon  are  Y.  S.  2451  and  2452.  They  read:  "When 
the  death  of  a  person  is  caused  by  the  wrongful  act,  neglect, 
or  default  of  a  person,  or  corporation,  and  the  act,  neglect, 
or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  the  person  or  corporation  liable 
to  such  action,  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  is  caused  under  such  circum- 
stances as  amount  in  law  to  a  felony."  "Such  action  shall 
be  brought  in  the  name  of  the  personal  representative  of  such 
deceased  person,  and  commenced  within  two  years  from  his 
decease,  and  the  court  and  jury,  before  whom  the  issue  is 
tried,  may  give  such  damages  as  are  just,  with  reference  to 
the  pecuniary  injuries  resulting  from  such  death,  to  the  wife 
and  next  of  kin,  and  the  amount  recovered  shall  be  for  the 
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benefit  of  such  wife  and  next  of  kin,  who  shall  receive  the 
same  proportions  as  in  the  distribution  of  the  personal 
estate  of  persons  dying  intestate."  It  is  manifest  that 
I  the  recovery  under  these  statutes,  though  in  the'name  of  the 
personal  representative  of  the  deceased,  is  not,  in  general 
acceptation,  for  the  benefit  of  the  estate  of  the  deceased,  but 
IS  for  the  benefit  of  those  who  may  take  by  the  terms  of  the 
statute,  and  the  damages  are  measured  **with  reference  to 
the  pecuniary  injuries  resulting  from  such  death  to  the  wife 
and  next  of  kin."  Hence  such  personal  representative  is  not 
the  agent  of  the  estate  of  the  deceased,  and  does  not  recover 
in  the  right  of  the  deceased,  but  is  the  agent  of  the  wife  and 
next  of  kin,  and  recovers,  although  the  recovery  grows  out 
of  an  injury  to  the  deceased,  not  for  the  injury  to  the 
deceased,  nor  to  his  estate,  but  for  a  pecuniary  injury  to  the 
^  wife  and  next  of  kin,^  involved  in  and  flowing  from  the  injury 
to  the  deceased.  This  court  had  these  statutes  under  con- 
sideration in  Legg,  Admr.  v.  Brttton,  64  Vt.  652.  It  is  there 
said :  **The  recovery  is  for  the  benefit  of  his  widow  and  next 
.  of  kin.  The  damages  arc  assessed,  not  with  reference  to  the 
loss  sustained  by  the  intestate,  but  with  reference  to  the 
pecuniary  injury  resulting  to  them  from  his  death.  It  is 
contended  that  the  statute  gives  a  new  right  of  action. 
Strictly  it  is  a  new  right  of  recovery  arising  from  an  injury 
to  the  intestate,  which  gave  or  would  have  given  him  a  right 
of  action  and  of  recoverv,  if  death  had  not  ensued.  The 
amount  to  be  recovered  is  determined  by  the  injury  sus- 
tained by  the  widow  and  next  of  kin  ♦  ♦  ♦  The  right  of 
recovery  and  measure  of  damages  are  different  from  what 
existed  in  the  intestate.  This  right  of  recovery  did  not  exist 
at  common  law.  It  is  wholly  given  by  the  act.  It  is  not  an 
act  to  cause  to  survive  a  right  of  recovery  which  otherwise 
would  be  taken  away  by  the  death  of  the  injured.  The 
damages  are  based  mostly  upon  the  wrongful  destruction  of 
the  earning  capacity  of  the  intestate."  Hence  the  contention 
that  the  recovery  is  in  the  right  of  the  intestate,  and  can  be 
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defeated  only  by  his   contributory  negligence,   cannot   be 
sustained. 

Nor  does  the  statute  give  the  representative  of  the  wife 
and  next  of  kin  an  absolute  right  of  recovery.  Their  right 
to  damages  determines  their  right  to  recover.  The  language 
of  the  statute  is,  **The  court  and  jury  may  give  such  damages 
as  are  just  with  references,"  etc.  From  a  very  early  day  the 
common  law  has  denied  a  recovery,  as  unjust,  to  a  party 
whose  negligence  has  contributed  to  the  accident  causing  the 
injury  for  which  he  demands  damages.  All  statutes  confer- 
ring a  right  of  recovery  of  damages,  especially  when  in 
terms,  they  give  such  damages  only  as  are/wj/,  must  be  read 
and  considered  with  reference  to  this  universal  principle  of 
the  common  law.  So  read,  this  statute  does  not  give  an 
absolute  right  to  recover,  in  case  a  right  of  action  would 
have  survived  to  the  intestate,  if  death  had  not  ensued.  The 
plaintiff  has  brought  to  our  attention  some  cases  where 
the  courts  have  apparently  supported  his  contention. 
Wymore  v.  Mahaska  County,  78  Iowa  396:  16  Am.  St.  R. 
449,  cited  by  the  plaintiff  is  against  his  contention.  The 
statute  of  Iowa  gave  a  right  of  recovery  to  the  estate  of  the 
minor  intestate,  and  one  to  the  next  of  kin.  The  action  was 
to  recover  for  the  estate.  The  court  held  that  the  contribu- 
tory negligence  of  the  parents  could  not  be  imputed  to  their 
minor  child,  to  defeat  a  recovery  for  his  estate,  but  say, 
"Such  negligence  would  prevent  a  recovery  bj  the  parents  in 
their  own  right."  Consolidated  Traction  Co,  v.  Hone,  from 
New  Jersey,  35  At.  899,  seems  to  support  the  contention  of 
the  plaintiff.  The  statute  of  New  Jersey  is  worded  somewhat 
differently  from  our  statute.  The  opinion  cites — evidently 
without  careful  consideration — the  Iowa  case  as  supporting 
the  decision.  Whether  the  other  cases  cited  by  the  plaintiff 
support  his  contention  we  have  not  been  able  to  determine. 
The  statutes  in  some  of  the  states  from  which  cases  are  cited 
are  very  different  from  the  one  under  consideration,  and  may 
properly  receive  different  consideration.  Some  give  a  definite 
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sum  in  damages  without  reference  to  the  pecuniary  injury  to 
the  party  for  whose  benefit  recovery  is  had.  On  farther 
consideration  we  hold  to  the  conclusion  reached  in  Lindsay 
V.  Railroad  Cc^  supra,  that  when  the  recovery  is  for  "such 
damages  as  are  just,  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death,  to  the  wife  and  next  of  kin,"  the 
negligence  of  such  wife  and  next  of  kin,  entering  into  and 
contributing  to  the  accident  causing  such  death,  will  defeat 
their  right  to  recover.  Atlanta,  etc,  Ry,  Co.  v.  Gratntt,  44 
Am.  St.  145  and  note. 

Thirdly,  the  plaintiff  contends  that  there  was  error  in  the 
charge  wherein,  in  substance,  the  court  told  the  jury,  that  if 
the  parents  were  negligent  in  permitting  the  boy  to  go  into 
the  street  where  the  car  ran,  the  plaintiff  could  not  recover. 
He  contends  with  much  force,  and,  so  far  as  disclosed  by  the 
exceptions,  we  think  with  reason,  that  there  was  no  evidence 
of  negligence  on  the  part  of  these  parents  to  be  submitted  to 
the  jury ;  that  the  boy  was  of  such  an  age,  and  of  such 
physical  and  mental  characteristics  that  it  was  not  negli- 
gence to  permit  him  to  go  upon  the  streets  where  the  cars 
ran ;  that  the  law  required  them  to  send  him  to  school  over 
such  streets ;  that  they  had  the  right  to  send  him  on  errands 
or  for  pleasure  and  amusement,  unattended  upon  such 
streets,  where  the  law  compelled  them  to  send  him  to  attend 
school.  The  plaintiff  did  not  raise  this  question  by  a  proper 
motion  or  request.  Hence  we  do  not  consider  whether  there 
was  any  evidence  to  go  to  the  jury  on  the  question  of  con- 
tributory negligence.  By  his  exception  to  the  charge  he  has 
raised  the  question  whether  evidence  that  the  parents 
permitted  the  intestate  to  go  upon  the  street,  had  a 
tendency  to  show  such  proximate  negligence,  contributing 
to  the  accident  which  caused  his  death  as  will  defeat  a 
recovery.  The  most  this  evidence  tended  to  show  was  that 
the  parents  negligently  permitted  him  to  go  unattended, 
upon  the  street  where  the  car  ran,  or  that  their  negligence 
was  a  factor  in  bringing  him  to  the  place  of  the  accident,  but 
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not  a  factor  in  the  boy's  attempting  to  cross  the  street  in 
front  of  the  moving  car,  and  therefore  not  a  factor 
entering  into  and  contributing  to  the  happening  of  the 
accident  which  caused  his  death.  At  most  their  negli- 
gence was  a  remote,  and  not  a  proximate,  factor  of 
the  accident.  Such  remote  negligence  will  not  defeat  a 
right  of  recovery  otherwise  proven.  In  Robinson  v. 
Cone^  supra^  the  boy  injured  was  only  four  years  old,  and 
was  coasting  on  a  sled,  on  a  street  over  which  he  was 
accustomed  to  pass  in  attending  school.  The  trial  court 
charged  the  jury,  in  reference  to  the  negligence  of  the  parents 
in  allowing  him  to  go  unattended,  upon  the  street  as 
follows:  "That  if  the  boy  were  of  so  tender  years,  as  to  be 
absolutely  incapable  of  observing  and  avoiding  travellers,  it 
might  be  gross  negligence  in  parents  to  permit  him  to  be  on 
the  street,  and  in  such  case  the  defendant  would  not  be  liable 
unless  he  were  also  guilty  of  gross  negligence,  but  that  if  the 
plaintiff  were  an  active  boy,  of  sufficient  age  to  attend 
school,  and  was  attending  school,  and  if  children  of  his  age 
and  capacity  would  ordinarily  be  allowed  and  expected  to 
attend  school  and  be  in  the  street,  as  he  was,  then  there 
would  be  no  gross  negligence  on  the  part  of  the  parents, 
though  the  boy  might  not  have  the  prudence  and  capacity  of 
a  man  to  avoid  danger,  and  the  defendant  could  derive  no 
advantage  from  the  principle  of  law  before  stated."  The 
word  gross,  is  used  somewhat  indefinitely,  probably  nearly 
in  the  sense  ot  proximate.  This  instruction  was  not  found 
erroneous  in  this  court.  This  court  had  under  consideration 
the  question  of  remote  and  proximate  negligence  as  affecting 
a  plaintiff's  right  to  maintain  an  action  in  Trow  v.  Vt,  Cen- 
tral R.  R..  24  Vt.  487:  58  Am.  Dec.  191  and  note.  The 
plaintiff  had  negligently  permitted  his  horse  to  be  upon  the 
highway  from  which  it  went  upon  the  defendant's  railroad 
where  it  was  injured.  The  defendant  had  negligently  failed 
to  fence  its  railroad.  After  discussing  the  question  and 
decided  cases  the  court  sav:  ''When  there  has  been  mutual 
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negligence  and  the  negligence  of  each  party  was  the  proxi- 
mate cause  of  the  injury  no  action  whatever  can  be 
sustained.  In  the  use  of  the  words^proximate  cause  is  meant 
negligence  occurring  at  the  time  the  injury  happened.  In 
such  case  no  action  can  be  sustained  by  either,  for  the 
reason,  *that  as  there  can  be  no  apportionment  of  damages 
there  can  be  no  recovery.'  So,  where  the  negligence  of  the 
plaintiff  is  proximate,  and  that  of  the  defendant  is  remote, 
or  consisting  in  some  other  matter  than  what  occurred  at  the 
time  of  the  injury,  in  such  case  no  action  can  be  sustained* 
for  the  reason,  the  immediate  cause  was  the  act  of  the  plain- 
tiff himself.  Under  this  rule  falls  that  class  of  cases,  where 
the  injury  arose  from  the  want  of  ordinary  or  proper  care  on 
the  part  of  the  plaintiff,  at  the  time  of  its  commission.  These 
principles  are  sustained  by  Htll  v.  Warren,  2  Stark.  R.  377; 
7  Met.  274;  12  Met.  415;  5  Hill,  282;  6  Hill,  592;  WtUtams 
v.  Holland,  6  C.  &  P.  23.  On  the  otherhand,  when  the  negli- 
gence of  the  defendant  is  proximate,  and  that  of  the  plaintiff 
remote  the  action  can  well  be  sustained,  although  the 
plaintiff  is  not  entirely  without  fault."  The  doctrine  of 
this  case  was  followed  in  Hyde  v.  Jamaica,  27  Vt.  458; 
Tetnpleton  v.  Montpeher.  56  Vt.  328;  Davis  &  Gay  v.  C  Vl. 
R.  R.  Co,,  66  Vt.  290. 

In  Tetnpleton  v.  Montpelier,  there  were  two  highways  lead- 
ing from  Montpelier  to  the  place  where  the  plain  tiff  desired 
to  go.  The  referee  found  that  the  plaintiff  was  negligent  in 
taking  the  highway  where  the  accident  occurred,  but  was 
guilty  of  no  other  contributory  negligence.  This  court  held 
that  his  negligence  was  remote,  and  permitted  him  to  recover. 
In  Davis  &  Gay  v.  C,  Vt.  R,  R.  Co,,  the  defendant,  it  was 
found,  owed  a  duty  to  the  plaintiff  to  have  moved  the  grain 
from  the  elevator  before  it  was  destroyed  by  fire  without 
their  negligence  being  involved  in  the  fire.  It  was  held  that 
defendant's  negligence  was  the  remote  cause  of  the  loss  of 
the  plaintiff's  grain,  and  did  not  entitle  them  to  recover. 
The  negligence  in  the  case  of  Trow  and  in  the  two  cases  last 
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named,  consisted  in  bringing  the  party  or  property  destroyed 
to  the  place  of  the  accident,  as  the  parents'  negligence  in  the 
case  under  consideration  brought  the  intestate  into  the 
street  where  the  cars  ran,  and  it  was  held  the  negligence 
was  remote,  and  when  that  of  the  plaintiff,  did  not  defeat 
his  right  of  recovery,  and  when  that  of  the  defendant  did 
not  authorize  a  recovery.  Hyde  v.  famatca  falls  within  same 
class  as  Dams  &  Co,  v.  C.  Vt,  R.  R,  Co.  These  decisions 
sustain  this  exception  taken  by  the  plaintiff. 

It  is  observable  that,  in  each  of  the  cases,  the  failure  to 
discharge  a  duty  denominated  remote  negligence,  was  not 
an  active  factor  of  the  accident,  causing  damages,  but  a 
factor  in  producing  a  condttton,  upon  which  the  proximate 
or  causal  negligence  of  the  other  party  operated. 

Judgment  reversed  and  cause  remanded. 


Joseph  Owen  vs.  William  C.  Brown. 
William  C.  Brown  vs.  Joseph  Owen. 

May  Term.  1898. 
Present :  Taft,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Burden  of  Proof— Payment. 

If  the  defendant,  in  an  action  upon  a  note,  waives  the  general  isstie,  plead- 
ing only  payment  and  tender,  thereby  securing  the  right  to  open  and 
close,  the  burden  is  upon  him  to  prove  that  his  payment  was  made  upon 
the  note  in  sntt  and  not  upon  another  note,  as  the  plaintiff  claims. 

If  the  plaintiff  claims  that  the  payment  was  made  npon  another  note, 
which  the  defendant  says  was  forged,  the  defendant  is  not  entitled  to  an 
instruction  that  the  burden  is  upon  the  plaintiff  to  establish  the  validity 
of  such  other  note. 

The  burden  of  proof  shifts  only  with  the  issne. 


I 
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Assumpsit.  Tried  by  jury,  February  Term,  1898,  Orleans 
County,  Ross,  C.  J.,  presiding.  Verdict  and  judgment  for  tbc 
plaintiff  for  the  full  amount  claimed.  The  defendant  excepted. 

Petition  for  new  trial  to  the  May  Term,  1898.  Petition 
dismissed.    The  case  is  stated  in  the  opinion. 

Bates,  May  &  Stmands  for  the  defendant  and  petitioner. 

/^  W,  Baldwin  and  fohn  Young  for  the  plaintiff  and 
petitionee. 

Thompson,  J.  (1)  The  case  of  Brown  v.  Owen  is  a  petition 
for  a  new  trial  and  heard  with  Owen  v.  Brown,  The  last 
named  case  was  an  action  of  assumpsit  to  recover  the 
amount  of  a  promissory  note  for  $200  dated  Nov.  28, 1894, 
and  payable  to  bearer,  on  demand,  with  interest  annually. 
The  defendant  pleaded  payment  and  tender.  Not  having 
pleaded  the  general  issue,  he  claimed  and  was  given  the  right 
to  open  and  close.  If  three  payments  which  he  had  made  to 
the  plaintiff  were  to  be  applied  on  this  note,  the  tender  was 
sufficient  to  liquidate  the  balance  of  the  note  and  costs,  to 
the  date  of  the  tender. 

The  evidence  of  the  plaintiff  tended  to  prove  that  these 
payments  were  made  to  apply  and  were  applied  on  a  note 
which  he  held  against  the  defendant  for  $100,  dated  Dec.  18, 
1894,  and  payable  to  the  plaintiff,  or  bearer,  on  demand, 
vrith  interest  annually.  The  evidence  of  the  defendant  tended 
to  prove  that  this  note  for  $100  was  a  forgery  and  without 
consideration,  and  the  evidence  of  the  plaintiff  tended  to 
prove  that  it  was  a  valid  note,  due  and  owing  to  him  at  the 
time  of  the  payments  in  question.  The  defendant  excepted 
to  the  refusal  of  the  court  below  to  instruct  the  jury  that 
the  plaintiff  was  bound  to  establish,  by  a  fair  balance  of 
testimony,  that  this  note  for  $100  was  a  valid  note. 

The  dc^ndant  by  his  pleas,  and  availing  himself  of  the 
right  to  open  and  close,  took  upon  himself  the  burden  of 
proving  by  a  fair  balance  of  proof  that  the  payments  were  in 
fact  made  to  apply  on  the  note  for  $200,  or  under  such 
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circumstances  that  the  law  applied  them  there.  If  he  failed 
to  do  this,  his  tender  must  fail  on  the  ground  that  it  was 
insufficient.  This  burden  rested  upon  the  defendant  through- 
out the  trial.  The  claim  and  evidence  of  the  plaintiff  in 
respect  to  the  note  for  $100  and  the  application  of  the  pay- 
ments thereon,  clearly  met  the  issue  which  the  defendant 
was  bound  to  establish  by  a  fair  balance  of  proof  in  order  to 
prevail,  but  because  it  so  met  the  case  of  the  defendant,  it 
did  not  shift  the  burden  of  proof  resting  upon  the  defendant. 
Terryberry  v.  Woods^  69  Vt.  94.  If  the  evidence  of  the  plain- 
tiffin  respect  to  the  payments  having  been  made  on  the  note 
for  $100,  taken  in  connection  with  the  defendant's  evidence 
on  that  question,  had  left  the  matter  so  that  there  was  no 
preponderance  of  evidence  either  way,  the  plaintiff  would 
have  been  entitled  to  a  verdict.  There  was  no  error  in  the 
refusal  to  charge  as  requested. 

(2)  The  evidence  clearly  tended  to  prove  that  if  the  note 
for  $100  came  into  plaintiff's  hands  in  the  manner  indicated 
by  the  defendant's  evidence,  and  the  plaintiff  changed  the 
date  from  1864  to  1894,  he  committed  the  crime  of  forgery 
in  so  doing,  and  it  was  not  error  for  the  court  below  to  so 
instruct  the  jury. 

(3)  The  defendant  excepted  to  the  charge  of  the  court  as 
argumentative,  and  not  presenting  the  defendant's  claims  as 
fully  as  those  of  the  plaintiff.  This  exception  is  too  general 
to  avail  the  defendant,  were  argumentativeness  in  a  charge 
a  ground  for  exception,  and  were  the  charge  open  to  the 
criticism  embodied  in  this  exception.  A  careful  examination 
of  the  charge  discloses  that  it  is  neither  argumentative  nor 
unfair. 

Judgment  affirmed,    Petitum  far  a  new  trial  dismissed 
with  costs  to  the  petitionee. 
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State  vs.  William  Lawrence: 

May  Term,  1898. 

Present :  Ross,  C.  J.,  Taft,  Rowbll,  Munson  and  Thoicpson,  JJ. 

Etndence^Offer  Including  Inadmissible  Evidence—Rebutial^'SeparaUom 

of  Jury  in  Criminal  Cases, 

The  respondent,  who  was  on  trial  for  assault  with  intent  to  mnrdcr  one 
from  whose  honse  he  was  trying  to  obtain  his  child,  was  permitted  to 
show  that  an  injunction  against  the  respondent's  interference  With  the 
child  had  recently  been  dissolved,  althongh  it  was  not  claimed  that  the 
dissolution  gave  him  a  right  to  the  custody  of  the  child,  who  was  under 
guardianship ;  thereupon  the  respondent  offered  to  show  remarks  made 
by  the  court  at  the  time  the  injunction  was  dissolved  as  tending  to  rebut 
the  claim  that  he  went  to  the  house  with  the  intention  of  committing  the 
assault,  but  it  was  Held^  Thompson ^  J.,  dissenting,  that  the  offer,  if 
admissible  in  part,  included  inadmissible  matter  and  was  properly 
excluded. 

To  rebut  the  claim  of  the  respondent  that  the  person  assaulted  assumed  a 
belligerent  attitude  towards  him  immediately  before  the  assault,  it  waa 
admissible  for  the  State  to  show,  not  only,  directly,  that  the  person 
assaulted  did  not  assume  such  an  attitude,  but  also  that  he  had  no 
intention  of  assaulting  the  respondent,  for  this  tended  to  make  it  less 
probable  that  he  would  assume  such  an  attitude. 

It  is  no  objection  to  evidence  in  rebuttal  that  it  strengthens  the  opening 
case  if  it  is  otherwise,  in  its  nature,  rebutting. 

If  it  does  not  appear  that  evidence  admitted  in  rebuttal  was  admitted  as 
matter  of  law,  it  will  be  presumed,  in  support  of  the  judgment,  to  have 
been  admitted  as  matter  of  discretion. 

The  order  of  trial,  even  in  criminal  cases,  is  matter  of  discretion  with  the 
trial  court,  subject  onh'  to  the  right  of  the  accused  to  be  afforded  an 
opportunity  to  meet  and  answer  the  case  made  against  him. 

The  resp<»ndent  was  not  entitled,  as  matter  of  law,  to  have  the  verdict  set 
aside  because  one  juryman  was  separated  from  the  others  for  t^venty* 
seven  minutes,  by  reason  of  illness,  the  trial  court  having  found  upon  the 
testimony  of  the  absent  juryman  that  he  had  no  communication  with 
any  person  during  the  separation. 

A  juryman's  testimony  is  admissible  to  exculpate  himself  and  sustain  the 
verdict. 

Indictment  for  assault  with  intent  to  murder.  Trial  by 
jury  at  the  December  Term,  1897,  Windsor  County,  lyler^ 
J.,  presiding.    Verdict,  guilty.    The  respondent  excepted. 
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The  following  is  a  verbatim  copy  of  the  oflfer  referred  to  in 
the  opinion  under  point  (1):  ^'The  Court:  Mr.  Enright,  do 
you  expect  to  show  any  facts  that  have  not  been  testified  to 
by  Mrs.  Lawrence?  Mr.Enrtght:  Only  by  the  boy,  Clifton, 
about  that.  The  Court:  We  cannot  give  a  divorce  in  this 
case.  Assuming  all  Mrs.  Lawrence  says  to  be  true,  this  was 
not  until  after  she  left  him.  She  broke  up  this  family  by 
going  away ;  we  do  not  regard  it  as  any  excuse  because  she 
could  not  get  along,  to  break  up  this  family  and  go  away ; 
whatever  he  did  afterwards  with  the  child,  would  not  justify 
us  in  giving  her  a  divorce ;  she  should  have  stayed  there  and 
taken  care  of  the  child.  They  all  testify  that  this  man  did 
the  best  he  could  with  the  means  he  had  and  she  had  no 
reason  to  leave  because  of  neglect  to  support.  He  is  not  a 
rich  man.  He  was  evidently  doing  the  best  he  could  to 
support  the  family  and  unless  you  can  show  the  relations  of 
the  husband  and  wife  down  to  the  time  she  left  different  to 
what  has  appeared,  it  is  only  a  waste  of  time  to  go  on  with 
the  case.  These  parties  should  live  together  and  she 
should  go  back  and  help  take  care  of  the  child.  He  has  done 
what  he  could  and  there  have  been  disturbances  on  account 
of  this  boy;  the  boy  is  big  enough  to  take  care  of  himself; 
he  cannot  agree  with  his  father  and  should  go  and  take  care 
of  himself.  But  that  furnishes  no  excuse  for  her  breaking  up 
the  family;  she  should  go  back  home  and  take  care  of  the 
girl.  This  father  is  affectionate  to  his  child  and  doubtless 
she  is  also;  that  appeared  in  the  jury  case.  These  parties 
should  go  back  and  live  together  to  take  care  of  the  little 
girl.  We  cannot  break  up  a  family  on  such  slim  evidence, 
(to  Mr.  Lawrence)  Are  you  willing  to  take  your  wile  back 
and  the  child?  Mr,  Lawrence:  I  could  not  do  any  better 
than  I  have  before;  the  trouble  is  jealousy  with  the  children. 
The  Court:  Are  you  willing  to  go  and  do  as  you  have  done? 
Mr.  Lazvrence :  Certainly.  The  Court:  We  do  not  feel  justi- 
fied in  granting  a  separation  here.  There  is  no  cause  shown. 
Mr,  Enrtght:    What  about  this  child  drifting  about  from 
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place  to  place?  The  Court:  The  mother  should  go  home 
and  take  care  of  her  child.  There  is  no  occasion  for 
continuing  the  injunction  on  this  father  in  regard  to  this 
child ;  it  is  an  improper  interference  and  an  unwarrantable 
use  of  the  powers  of  the  Court  of  Chancery.  Petition 
dismissed  and  injunction  dissolved." 

The  respondent  did  not  testify  that  he  relied  on  the 
remarks  of  the  court.  The  letter  referred  to  in  point  (2)  read 
as  follows:  "Having  had  all  the  notoriety  that  I  care  for 
and  knowing  that  yourself  Seaver  Matham  and  Thomas  are 
held  both  criminally  and  financially  liable  for  what  you  have 
done  I  will  give  you  just  48  hours  to  restore  my  child 
discharge  all  papers  connected  with  her  and  me  if  it  is  not 
done  there  is  not  men  nor  masons  on  this  earth  to  stop  it  till 

I  get  my  just  dues  and  2000  dollars  damages  this  will  run 
till  Thursday  night  8."  To  its  admission  the  respondent 
excepted  on  the  ground  that  it  did  not  suggest  any  idea  of 
doing  harm  to  Seaver,  but  had  reference  wholly  to  gaining 
his  rights  by  legal  proceedings. 

Frank  Plumley  for  the  respondent. 

The  respondent's  purpose  and  motive  in  being  at  the  house 
of  Seaver  being  of  the  utmost  importance,  any  evidence  that 
shed  light  on  the  actual  state  of  his  mind  should  have  been 
admitted.    Hadley  v.  Carter ^  8  N.  H.  40;  Com,  v.  O'Connor^ 

II  Gray,  94 ;  Howe  v.  Howe,  99  Mass.  88 ;  People  v.  Wood,  3 
Part.  Cr.  681 ;  Com.  Y^Brady,  7  Gray,  320. 

The  separation  of  the  jury  vitiated  the  verdict.  Com.  v. 
McCaul,  1  Va.  Cas.  271,  301 ;  Organ  v.  State,  26  Miss.  78 ; 
People  V.  Backus,  5  Cal.  275 ;  Overbee  v.  Com.,  1  Robinson 
Va.  756 ;  State  v.  Sherburne,  Dudley,  (Ga. )  28 ;  Odle  v.  State, 
6  Tenn.  159 ;  Woods  v.  State,  43  Miss.  364 ;  Hines  v.  StaU, 
8  Hum.  (Tenn.)  597;  StaU  v.  Shtppy,  Brayton,  Vt.  169; 
State  V.  Godfrey,  Brayton,  Vt.  170;  3  L.  R.  A.  210,  211, 
notes  and  citations. 

James  G,  Harvey,  State's  Attorney,  for  the  State. 
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Thompson,  J.  The  respondent  was  convicted  of  an  assault, 
being  armed  with  a  dangerous  weapon,  with  intent  to  mur- 
der Thomas  O.  Seaver.  At  the  time  of  the  assault,  Seaver 
was  the  judge  of  probate  for  the  district  of  Hartford,  and 
had  been  such  judge  for  several  years  prior  thereto.  In 
September,  1895,  the  respondent  was  adjudged  by  Judge 
Seaver  as  probate  court,  to  be  an  unsuitable  person  to  have 
the  care  and  custody  of  his  minor  child,  Mabel,  and  one  J.  C. 
Bnright  was  appointed  her  guardian.  In  January,  1897, 
Bnright,  by  proceedings  in  chancery,  caused  the  respondent 
to  be  enjoined  from  interfering  with  the  person  of  the  child, 
Mabel,  or  her  care  and  custody  by  Enright  as  her  guardian. 
In  March,  1897,  the  wife  of  the  respondent,  brought  her 
petition  against  him  for  a  divorce  on  the  ground  of  intoler- 
able severity  and  cruel  and  gross  neglect  and  refusal  to 
support,  he  being  of  sufficient  ability  to  support  her,  and 
prayed  for  the  custody  of  the  children.  This  petition  was 
returned  to  the  May  term  of  Windsor  county  court  for  1897, 
and  on  hearing  at  that  term  was  dismissed,  and  the  injunc- 
tion against  the  respondent  was  dissolved  by  the  chancellor 
at  the  same  time  the  petition  was  dismissed,  which  was 
August  19, 1897.  The  assault,  which  was  made  by  shoot- 
ing, occurred  the  22d  of  the  same  month. 

The  evidence  on  the  part  of  the  State  tended  to  prove 
malice  and  premeditation  on  the  part  of  the  respondent  to 
commit  the  assault,  both  before  and  at  the  time  it  was 
made. 

The  respondent  was  improved  as  a  witness  in  defence,  and 
his  testimony  tended  to  show  that  immediately  after  hearing 
the  decision  of  the  court  denying  the  divorce,  and  dissolving 
the  injunction,  he  made  an  unsuccessful  attempt  to  obtain 
his  child,  by  applying  first  to  Miss  Joy,  with  whom  the  child 
was  boarded,  and  then  at  Judge  Seaver's ;  that  he  was  there 
informed  by  Judge  Seaver's  son  that  he  must  get  the  court's 
written  order  and  present  it  to  Judge  Seaver  if  he  wanted 
his  child ;  that  he  obtained  a  copy  of  the  order  dissolving 
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the  injunction,  the  evening  of  August  21st,  and  on  the  follow- 
ing morning  came  to  the  village  after  Mabel,  going  first  to 
Miss  Joy's  and  then,  by  her  direction,  to  Judge  Seaver's, 
whither  the  child  had  gone  to  be  made  ready  for  church  by 
her  mother,  who  was  then  in  the  employ  of  Judge  Seaver  as 
a  domestic;  that  he  was  there  for  no  other  purpose  and 
with  no  other  thought  but  to  get  his  child,  and  with  no 
idea  or  thought  that  Judge  Seaver  would  refuse  him  his  child, 
and  wholly  without  thought  or  purpose  of  doing  him  any 
harm ;  that  Judge  Seaver  ordered  him  to  leave  his  house,  and 
that  while  he  was  obeying  this  order,  Judge  Seaver  followed 
him  out  upon  the  porch,  and  assumed  such  a  belligerent 
attitude  as  to  put  him  in  fear  of  great  bodily  harm,  and 
that  thereupon  he  shot  him  in  self-defence. 

(1)  As  bearing  upon  the  claim  of  the  respondent  that  he 
had  full  faith  that  the  child  would  be  given  him  on  presenta- 
tion of  the  order  of  the  chancellor,  and  as  corroborating  his 
position  as  to  his  understanding  that  he  had  a  right  to  his 
child,  and  to  rebut  the  claim  that  he  was  at  Seaver's  at  the 
time  of  the  assault  for  an  improper  purpose,  the  respondent 
offered  in  evidence  the  remarks  made  by  the  chancellor  in 
open  court,  when  he  made  the  order  dissolving  the  injunc- 
tion. The  evidence  tended  to  prove  that  the  respondent 
while  in  Seaver's  house  just  before  the  shooting,  produced 
the  order  dissolving  the  injunction  and  handed  it  to  Judge 
Seaver,  who  read  it  and  handed  it  back  to  him  with  the 
remark  that  the  respondent  must  see  Enright.  The  court 
below  admitted  in  evidence  the  order  dissolving  the  injunc- 
tion, but  excluded  the  remarks  of  the  chancellor,  to  which 
the  respondent  excepted.  A  majority  of  the  court  hold  that 
the  offer  included  inadmissible  matter.  Hence,  even  if  it 
included  that  which  was  admissible,  it  was  not  error  to 
exclude  the  entire  offer. 

(2)  The  letter  of  the  respondent  to  Enright  was  admiss- 
ible as  it  tended  to  show  a  hostile  state  of  mind  on  the  part 
of  the  respondent  toward  Judge  Seaver. 
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(3)  Judge  Seaver  denied  havitig  assumed  a  belligerent 
attitude  toward  the  respondent  as  claimed  bj  him  in  his 
testimony.  lo  rebuttal  it  was  clearly  admissible  to  show  by 
Judge  Seaver  that  he  had  no  intention  of  making  an  assault 
upon  him,  as  the  presence  or  absence  of  such  an  intent  bore 
directly  upon  the  probability  of  whether  or  not  he  assumed 
the  attitude  claimed  by  the  respondent.  That  it  may  also 
have  strengthened  the  case  made  by  the  State  in  opening,  did 
not  render  it  inadmissible  in  rebuttal,  so  long  as  it  had  a 
tendency  to  disprove  the  defence  set  up  by  the  respondent. 
However,  were  it  not  strictly  in  rebuttal,  it  cannot  be  said 
that  it  was  error  to  admit  it  at  the  stage  of  the  trial  when  it 
was  received,  as  it  does  not  appear  that  it  was  not  admitted 
as  a  matter  of  discretion  by  the  trial  court.  The  order  of 
evidence,  even  in  a  criminal  case,  is  a  matter  resting  in  the 
discretion  of  the  trial  court,  provided  the  respondent  has  a 
fair  opportunity  to  meet  the  evidence  produced  against  him. 
Slate  V.  Magoon,  50  Vt.  337. 

(4?)  While  the  case  was  on  trial,  the  jury  were  kept 
together  by  the  oflBcer  in  charge:  On  a  Sunday  morning 
during  the  trial,  he  took  them  at  their  request  to  the 
morning  service  of  the  Universalist  church,  about  lorty  rods 
distant  from  the  hotel  where  they  were  being  lodged.  Near 
the  close  of  the  service,  a  juryman  became  suddenly  ill  so 
that  it  was  necessary  for  him  to  leave  the  church,  the  officer 
consenting,  supposing  that  he  would  directly  return.  The 
juryman  remained  a  few  minutes  on  the  porch  and  feeling  no 
better,  walked  directly  back  to  the  hotel  alone  and  went  into 
the  water  closet  of  the  hotel.  As  he  came  out  of  the  water 
closet,  he  met  the  officer  with  the  other  eleven  jurors,  and 
they  went  together  to  their  rooms.  After  verdict  and  before 
judgment  and  sentence,  the  respondent  moved  to  set  aside 
the  verdict  because  the  jury  were  allowed  to  thus  separate. 
Upon  the  testimony  of  the  juror  who  separated  from  the 
other  eleven,  the  trial  court  found  that  the  separation  con- 
tinued from  twenty  to  twenty-seven  minutes,  and  that  the 
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juror  spoke  to  no  person  and  that  no  person  spoke  to  him 
during  the  separation.  Upon  the  foregoing  facts,  the  court 
below,  as  a  matter  of  discretion,  overruled  this  motion,  to 
which  ruling  the  respondent  excepted,  and  he  was  allowed 
an  exception,  if  he  was  entitled  thereto  as  a  matter  of  law. 
This  exception  cannot  avail  him  unless  as  a  matter  of  law, 
the  separation  entitled  him  to  have  the  verdict  set  aside. 

The  rules  which  obtain  in  the  courts  of  England  and  in  the 
several  states  of  this  country,  as  to  when  and  how  far  the 
jury  in  a  criminal  case  must  be  kept  together,  and  as  to  the 
effect  of  the  separation  with  or  without  the  leave  of  the 
court,  are  by  no  means  uniform.  In  some  of  the  states  a 
very  liberal  rule  is  applied  in  all  criminal  cases,  while  in 
others  the  doctrine  that  the  jury  must  be  kept  together  in  all 
such  cases,  is  very  strictly  enforced.  In  others  again,  while 
the  liberal  rule  prevails  in  the  case  of  crimes  not  capital, 
the  practice  in  capital  cases  is  very  strict.  In  the  case  of 
misdemeanors,  it  is  generally  conceded  in  England  and  in 
this  country,  that  the  courts  have  the  same  discretion  as  in 
civil  cases  as  to  permitting  the  jury  to  separate  before  the 
case  is  submitted  to  them  by  the  charge  of  the  court.  In  this 
state,  the  practice  has  been  in  cases  of  misdemeanors,  to 
permit  the  jury,  in  the  discretion  of  the  court,  to  separate, 
while  in  the  case  of  felonies  not  capital,  the  practice  has  not 
been  uniform  in  respect  to  permitting  the  jury  to  separate 
after  they  were  sworn  for  the  case,  when  the  respondent 
consented  to  such  separation.  In  capital  cases,  no  separation 
has  been  allowed.  The  crime  with  which  the  respondent  is 
charged  is  a  felony  by  statute  but  not  capital.  V.  S. 
§§  5166,  4918.  In  such  a  case,  under  the  circumstances 
disclosed  in  the  case  at  bar,  the  better  rule,  supported  by  the 
weight  of  reason  and  authority,  is  that  where  the  separation 
consists  of  the  temporary  absence  of  a  single  juror,  it  will  be 
no  ground  for  setting  aside  the  verdict  and  granting  a  new 
trial,  unless  there  are  other  circumstances  of  misconduct  or 
abuse.     The  conduct  of  such  a  juror  should  be  scrutinized 
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with  care,  and  if  anything  is  disclosed  showing  a  reasonable 
cause  to  believe  that  the  separation  of  the  jury  has  given  rise 
to  any  improper  practice  or  prejudicial  misconduct,  the  ver- 
dict should  be  set  aside.  2  Thomp.  on  Trials,  §  2549  and 
notes  thereto ;  ProflFatt  on  Jury  Trial,  §§  394,  395 ;  note  to 
McKinney  v.  People^  43  Am.  Dec.  75-87;  note  to  Htlton  v. 
Southwtck,  35  Am.  Dec.  258;  1  Bish.  Cr.  Prac.  (1st  ed.) 
§§  824,  825  and  notes,  and  note  6  to  §  823 ;  Com.  v.  Cos- 
tello,  128  Mass.  88 ;  People  v.  Douglass,  4  Cowen  26 :  15 
Am.  Dec.  332 ;  State  v.  Camp,  23  Vt.  551 ;  Downer  v.  Baxter, 
30  Vt.  467;  State  v.  Cucuel,  31  N.  J.  L.  249. 

It  is  not  necessary  to  decide  whether  the  court  has  the 
discretionary  power  in  criminal  trials  for  felonies  not  capital, 
to  permit  the  jury  to  separate  before  the  case  is  submitted  to 
them. 

It  is  urged  that  the  fact  that  the  respondent  was  not 
prejudiced  by  the  separation  of  the  jury  cannot  be  shown  by 
the  testimony  of  the  juror  in  fault.  The  rule  in  this  State  is 
that  the  testimony  of  jurors  may  be  received  to  exculpate 
themselves  and  sustain  their  verdict.  Downer  v.  Baxter,  30 
Vt.  475 ;  Clement  v.  Spear,  56  Vt.  403 ;  Tarbell  v.  Tarbell, 
60  Vt.  486 ;  2  Thomp.  on  Trials,  §  2623 ;  State  v.  Cucuel,  31 
N.  J.  L.  249.  No  exception  was  taken  below  to  the  admis- 
sion of  this  testimony.  The  trial  court  having  found  that 
the  respondent  was  not  injured  nor  in  any  way  prejudiced 
by  the  separation  of  the  juror  from  the  other  members  of 
the  panel,  the  respondent  was  not  entitled  as  a  matter  of 
law  to  have  the  verdict  set  aside.  The  court  in  its  discretion 
might  have  set  it  aside,  but  under  the  facts  found,  the 
exercise  of  its  discretion  in  denying  the  motion,  was  final, 
and  no  exception  thereto  can  avail  the  respondent. 

Judgment  of  guilty  upon  the  verdict.    Let  sentence  be 
pronounced  and  execution  thereof  be  done. 

Thompson,  J.,  dissenting  as  to  point  (1). 
The  dissolution  of  the  injunction  did  not  give  the  respon- 
dent the  right  to  the  custody  of  his  child  nor  affect  Enright's 
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rights  as  her  guardian   under  the  decree  of  the   probate 
court. 

If  the  respondent  at  the  time  he  went  to  Judge  Seaver's  on 
the  occasion  of  the  assault,  believed  that  his  child  would  be 
given  to  him  on  presentation  of  the  order  of  the  chancellor 
dissolving  the  injunction,  the  fact  that  he  honestlj"  enter- 
tained such  belief  would  have  a  tendency  to  rebut  the  claim 
of  the  State  that  he  went  there  with  a  malicious  and  pre- 
meditated purpose  of  shooting  and  killing  Judge  Seaver. 
Unless  he  understood  that  the  order  gave  him  the  right  to 
the  possession  of  the  child,  there  is  no  claim  that  he  could 
have  understood  and  believed  that  the  child  would  then  be 
surrendered  to  him.  The  testimony  of  the  respondent  tended 
to  prove  that  he  understood  and  believed  such  to  be  the 
effect  of  the  order,  but  it  does  not  disclose  how  he  came  to 
entertain  such  understanding  and  belief,  except  what  he 
states  was  said  to  him  by  Judge  Seaver's  son  about  getting 
a  copy  of  the  order.  Nothing  in  the  order  itself  disclosed 
that  such  was  its  effect,  and  such  was  not  its  legal  effect. 
Anything  that  had  come  to  his  knowledge  prior  to  the 
shooting,  likely  to  cause  such  an  understanding  on  his  part, 
bore  directly  upon  the  probability  of  whether  he  in  fact 
understood  the  effect  of  the  order  to  be  as  he  claimed  in  this 
respect,  and  was  admissible.  In  the  remarks  offered  it  was 
said  that  the  respondent  and  his  wife  should  live  together 
and  she  should  go  back  and  help  take  care  of  the  child ;  that 
the  wife  should  go  back  home  and  take  care  of  the  girl.  The 
respondent  is  asked  by  the  court:  **Are  you  willing  to  take 
your  wife  back  and  the  child  ?"  and  he  replied,  *'I  could  not 
do  any  better  than  I  have  before ;  the  trouble  is  jealousy 
with  the  children.'*  The  court  then  asked  him,  "Are  you 
w^illing  to  go  and  do  as  you  have  done?"  and  he  replied, 
"Certainly."  Thereupon  the  following  colloquy  occurred 
between  Mr.  Enright  and  the  court:  Mr.  Enrtght:  "What 
about  this  child  drifting  about  from  place  to  place?"  Court: 
"The  mother  should  go  home  and  take  care  of  her  child." 
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Immediately  after  this  remark  by  the  court,  the  petition  for 
a  divorce  was  dismissed  and  the  injunction  dissolved.  The 
evidence  tended  to  show  that  immediately  after  the  dismissal 
of  the  petition  and  the  dissolution  of  the  injunction,  the 
respondent  said  to  her  guardian,  Mr.  Enright.  *'Now  I 
want  my  chDd,"  and  Enright  replied,  **I  have  nothing  to  do 
with  her." 

The  state  seeks  to  sustain  the  ruling  of  the  court  below  in 
excluding  the  remarks  oflFered,  on  the  ground  that  they  were 
no  part  of  the  record  and  had  no  more  legal  eflfect  than  if 
made  by  some  other  person,  and  that  the  respondent  had  no 
right  to  put  upon  them  the  construction  he  claims  he  did. 
The  question  is  not  whether  the  remarks  were  extra-judicial, 
nor  whether  they  ought  to  have  been  construed  differently 
than  the  respondent  claims  to  have  done,  but  whether  they 
might  have  been  and  were,  understood  by  the  respondent  in 
such  a  way  as  to  cause  him  to  understand  that  the  dissolu- 
tion of  the  injunction  entitled  him  to  the  possession  of  his 
child.  We  think  the  remarks,  in  view  of  the  circumstances 
under  which  they  were  made,  might  fairly  give  him  at  that 
time  to  understand  that  the  effect  of  the  order  was  as 
claimed  by  him,  and  what  occurred  between  him  and  Enright 
in  that  connection  in  respect  to  the  child  tends  to  show  that, 
from  what  was  then  said  by  the  court,  he  then  understood 
the  effect  of  the  order  to  be  as  claimed  by  him  on  trial. 

The  entire  remarks  offered  tended  to  convey  the  idea  that 
the  respondent  had  been  in  the  right  in  respect  to  his  wife 
and  this  child  from  the  beginning  of  his  domestic  troubles. 

That  part  thereof,  preceding  what  I  have  quoted,  the 
majority  of  the  court  hold  to  be  inadmissible.  It  seems  to 
me  that  this  is  too  narrow  a  construction  of  the  offer.  That 
part  preceding  what  I  have  quoted,  tended  to  characterize 
and  give  added  force  to  what  followed,  and  the  remarks 
taken  as  a  whole,  must  have  conveyed  the  idea  to  the 
respondent  that  the  child  was  to  go  back  home,  and  there- 
fore that  he  was  entitled  to  the  possession  of  her  from  that 
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time  forth.  I  would  hold  that  it  was  error  to  exclude  the 
evidence  embraced  in  this  offer,  and  reverse  the  jud^^ent, 
set  aside  the  verdict  and  remand  for  a  new  trial. 


S.  J.  Bliss  vs.  Benjamin  Hoyt's  Estate. 

May  Term,  1898. 

Present :  Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  and  Thompson,  JJ. 

Contract  Implied  in  Law-^Contract  Implied  in  Fact-^ Exception  to  Report 

^Province  oj  Referee. 

The  terms,  express  contract^  and  contract  implied  in  fact,  are  nsed  to  indi- 
cate not  a  distinction  in  the  principles  of  contract  bat  a  difference  in  the 
character  of  the  evidence  by  which  a  simple  contract  is  proved,— the 
source  of  the  obligation  in  each  case  being  the  intention  of  the  parties ; 
while  a  contract  implied  in  law  is  one  created  by  the  law  regardless  of 
and  often  against  their  intention. 

To  determine  whether  there  is  a  contract  implied  in  fioct  is  the  province  of 
the  jury  or  referee,  as,  in  the  present  case,  to  find  whether  there  was  an 
implied  promise  on  the  part  of  the  intestate  to  pay  the  plaintiff  for  board 
and  services. 

An  exception  to  the  referee's  report  based,  in  the  county  court,  upon  the 
ground  that  the  referee  should  have  reported  the  facts  instead  of  his 
inference,  does  not  entitle  the  excepting  party  to  insist,  in  this  court,  that 
the  evidence  did  not  tend  to  support  the  finding. 

Appeal  from  probate.  Heard  on  a  referee's  report  and 
defendant's  exceptions  thereto,  at  the  September  Term,  1897, 
Franklin  County,  Munson^  J.,  presiding.  Exceptions  over- 
ruled and  judgment  for  the  plaintiff.  The  defendant  excepted. 

The  intestate  and  the  plaintiff  were  brother  and  sister.  In 
1881  the  brother  went  to  live  with  the  sister  and  so  con- 
tinued until  his  death  in  1895.  There  was  no  express 
contract  between  them  at  any  time  relating  to  the  board, 
care  and  services  furnished  and  performed  by  the  sister.  No 
books  of  account,  or  charges  or  credits,  were  made  or  kept 
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between  them,  and  nothing  had  ever  been  paid  by  the  intes- 
tate by  money  or  services  or  otherwise.  June  1, 1892,  the 
intestate  suffered  a  shock  of  paralysis  and  thereafter  he 
required  and  received  special  care  and  attention.  The 
statute  of  limitations  was  conceded  to  have  run  upon  all 
except  the  six  years  next  preceding  the  intestate's  death. 

Emmet  McFeeters  and  Rustedt  &  Lockltn  for  the  defendant. 

The  referee  exceeded  his  authority  in  finding  the  promise  by 
way  of  inference.  V.  S.  1438 ;  Johnson  v.  Porter,  63  Vt.  653 ; 
Bnggs  V.  Bnggs"  Est.,  46  Vt.  571 ;  7  Am.  and  Eng.  Enc. 
658 ;  Lawrence  v.  Wright,  2  Duer.  673. 

The  relation  of  brother  and  sister  rebuts  the  ordinary 
presumption,  and  requires  explicit  proof  of  a  contract. 
Pitch  V.  Peckham,  16  Vt.  156:  Andrus  v.  Poster,  17  Vt.  556; 
Sawyer  Y.  Hebard's,  58  Vt.375;  Hall\.Ptnch,  29  Wis.  278; 
lyler  v.  Burrington,  39  Wis.  376  and  citations;  Manseau  v. 
Mueller,  45  Wis.  435;  Kearney  v.  McKeon,  85  N.  Y.  137; 
Bundy  v.  Hyde,  50  N.  H.  116. 

Bngham  &  Start  lor  the  plaintiff. 

The  finding  is  one  of  fact  and  is  conclusive.  Park  v.  Pratt, 
38  Vt.  545 ;  Doane  v.  Doane,  46  Vt.  485 ;  Brtggs  v.  Bnggs, 
46  Vt.  571 ;  Smith  v.  Brandon  &  Co,,  52  Vt.  469 ;  Sawyer  v. 
Hebard,  58  Vt.  376 ;  Thayet  v.  R,  R.  Co,,  60  Vt.  214 ;  WtU 
ktnson  V.  Wilkinson,  61  Vt.  409;  Westcott  v.  Westcott,  69  Vt. 
234;  Parkhurst  v.  Krelhnger,  69  Vt.  375. 

Thompson,  J.  From  all  the  evidence  and  circumstances  in 
the  case,  the  referee  found  there  was  an  implied  promise  on  the 
part  of  Benjamin  Hoyt,  the  intestate,  in  his  life,  to  pay  the 
plaintiff  for  the  board  and  services  for  which  she  seeks  to 
recover  in  this  action.  To  this  finding,  the  defendant 
excepted  in  the  court  below  on  the  ground  that  the  referee 
should  have  found  the  facts  and  submitted  them  to  the  court 
to  say  whether,  as  a  matter  of  law,  they  constituted  an 
implied  promise.  This  is  the  only  exception  taken  to  this 
finding  of  the  referee,  in  the  county  court,  and  the  only 
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exception  thereto  passed  upon  by  that  court.  Hence,  the 
only  question  for  this  court  to  decide  is  whether  an  implied 
contract  is  solely  a  question  of  law  to  be  determined  by  the 
court  on  the  facts  found,  or  a  question  of  fact  to  be  deter- 
mined by  the  trier  from  the  evidence.  The  terms,  express 
contract  and  contract  implied  tn/act,  are  used  to  indicate  not 
a  distinction  in  the  principles  of  contract,  but  a  diflFerence  in 
the  character  of  the  evidence  by  which  a  simple  contract  is 
proved.  The  source  of  the  obligation  in  each  case  is  the 
intention  of  the  parties.  Keener  on  Quasi  Cont.  5.  A  con- 
tract implied  in  fact  is  implied  only  in  this,  that  it  is  to  be 
inferred  from  the  conduct,  acts,  or  relation  of  the  parties, 
instead  of  being  inferred  from  their  spoken  words.  Johnson 
V.  B,  6f  M.  R,  H,,  69  Vt.  524.  Such  a  contract  is  a  question 
of  fact  to  be  determined  by  the  jury  or  referee,  and  not  by 
the  court. 

The  term,  contract  tmphed  in  law,  denotes  not  the  evidence 
by  which  a  plaintiff's  claim  is  established,  but  the  source  of 
the  obligation.  Keener  on  Quasi  Cont.  5.  It  is  a  ffuasi  con- 
tract,  created  by  the  law  without  the  intent  of  the  parties, 
and  often  against  their  intention.  This  is  illustrated  by  the 
case  of  one  receiving  money  paid  him  by  mistake,  or  the  case 
of  one  obtaining  money  fraudulently,  in  either  of  which 
cases,  the  law  creates  a  promise  on  his  part  to  pay  the 
money  to  the  party  from  whom  it  was  obtained.  In  other 
word,  the  law  in  such  a  case  treats  the  parties  just  as  if  there 
were  a  promise  in  fact  to  pay. 

The  case  at  bar  does  not  involve  a  contract  implied  in  law, 
but  one  implied  in  fact. 

It  has  been  argued  that  the  evidence  does  not  tend  to 
support  this  finding  of  the  referee,  but  no  exception  was 
taken  to  it  on  this  ground,  and  this  objection  cannot  be  now 
made  in  this  court. 

Judgment  affimred  and  to  be  certified  to  the  probate 
court. 
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A.  L.  &  p.  p.  DivoLL  VS.  Prbd  H.  Nichols,  apt. 

May  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

Tnistee  Process  not  to  Be  Combined  with  Capias. 

It  was  held  in  Cleft  v.  Hosford,  12  Vt.  296,  that  under  Acts  of  1836,  No. 
12,  the  original  of  onr  present  trustee  process  law,  a  capias  and  a  tmstee 
process  conld  not  be  combined  in  the  same  writ,  and  there  has  been  no 
change  in  the  statute  to  justify  a  change  in  the  holding ;  the  creditor 
must  still  choose  between  the  property  and  body  of  his  debtor. 

Appeal  from  a  justice  of  the  peace.  Heard  on  demurrer  to 
the  amended  declaration  at  the  December  Term,  1897,  Wind- 
sor County,  Tyler,  J.,  presiding.  Demurrer  sustained.  The 
plaintiff  excepted . 

The  declaration  set  forth  that  plaintiffs  had  brought  an 
action  of  assumpsit  before  a  justice  of  the  peace  against  one 
Scott  Shepard,  filing  an  affidavit  for  his  arrest  as  an  abscond- 
ing debtor  and  inserting  in  the  writ  a  trustee  summons  against 
this  defendant,  Nichols ;  that  the  writ  was  served  on  Nichols 
as  trustee  and  on  Shepard  by  reading  and  arrest  and  that 
Nichols  became  his  bail  upon  the  writ;  that  Nichols  was 
discharged  as  trustee  upon  disclosure ;  that  judgment  was 
duly  rendered  against  Shepard  by  default  and  also  against 
Nichols  at  the  same  time  as  bail;  that  execution  had  been 
issued  against  Shepard  and  returned  unsatisfied  and  that 
now  the  plaintiffs  should  recover  the  debt  of  this  defendant 
and  that  he  should  show  cause  why  they  should  not  have 
execution  against  him.  Copies  of  the  record  of  the  proceed- 
ings before  the  justice  were  made  a  part  of  the  declaration. 

Fred  C.  Davis  for  the  plaintiffe. 

A.  M.  Albee  and  W.  E.Johnson  for  the  defendant. 
Of  course,  the  judgment  against  Nichols  was  void.  He  was 
not  before  the  court  in  any  capacity  except  as  trustee.    He 
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could  not  be  held  in  any  event  unless  the  original  process 
was  valid  and  the  arrest  legal.  Reed  v.  Lane,  61  Vt.  481, 
483;  Davis  v.  Dorr,  30  Vt.  97;  Blood  v.  Crandall,  28  Vt. 
396;  Atken  v.  Richardson,  15  Vt.  500. 

A  writ  issued  with  the  trustee  process  and  served  on  the 
trustee,  and  then  served  on  the  defendant  by  arrest,  is  illegal 
and  the  arrest  unlawful.  Cleft  v.  Hosford,  12  Vt.  296,  298 ; 
V.  S.  1316. 1317. 

MuNSON,  J,  The  question  presented  by  the  demurrer  is 
whether  a  capias  and  a  trustee  summons  can  be  combined  in 
the  same  process.  This  question  was  decided  adversely  to 
the  plaintiffs'  claim  in  Cleft  v.  Hosftyrd,  12  Vt.  296;  but 
counsel  insist  that  that  decision  should  not  now  be  regarded 
as  controlling  because  of  the  changes  since  made  in  the 
statute. 

Under  the  earlier  statutes  the  trustee  process  was  an 
independent  writ,  available  only  in  the  case  of  concealed  or 
absconding  debtors,  and  seeking  collection  solely  through 
the  debtor's  effects  in  the  hands  of  the  trustee.  But  by  No. 
12,  Acts  of  1835,  it  was  provided  that  this  process  might 
issue  also  as  a  writ  of  attachment  against  the  property  of 
the  debtor ;  and  by  the  revision  of  1839  the  process  was 
made  available  in  all  actions  founded  on  contract. 

The  act  of  1835  was  the  law  in  force  when  the  writ  in 
Cleft  V.  Hosfi)rd  was  issued.  That  act  converted  the  trustee 
process  into  an  incidental  proceeding  in  a  suit  brought  to 
enforce  collection  directly  from  the  debtor.  But  the  right  to 
take  the  body  of  the  debtor  upon  the  writ  thus  authorized 
was  plainly  excluded,  and  the  opinion  in  Cleft  v.  Hosford 
places  the  decision  upon  the  ground  that  the  statute  author- 
ized an  attachment  of  the  debtor's  property  in  possession  in 
connection  with  the  trustee  process,  but  not  the  taking  of  his 

bodv. 

The  law  of  1839  was,  as  regards  the  right  of  attachment, 
the  same  in  effect  as  that  of  1835.  The  writ  was  to  issue 
like  other  original  writs  in  civil  causes,  and  was  to  authorize 
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the  attachment  of  the  debtor's  estate  in  his  own  hands  as 
well  as  that  in  the  hands  of  his  trustee.  In  the  compilation 
of  1850,  the  provision  specifying  what  the  writ  should 
authorize,  was  omitted,  and  the  terms  were  left  general,  to 
the  effect  that  all  actions  founded  on  contract  might  be  com- 
menced by  trustee  process,  and  that  every  resident  of  the 
state  having  any  effects  of  the  principal  debtor  in  his  hands 
might  be  summoned  as  trustee;  which  provision  is  in  sub- 
stance the  present  law. 

We  have  traced  the  changes  of  the  law  upon  this  subject, 
and  noted  the  relation  of  Cleft  v.  Hosford  to  these  changes, 
to  see  if  there  is  any  ground  for  the  plaintiffs'  claim  that  as 
the  law  now  stands,  a  creditor  should  be  held  entitled  to 
summon  the  debtor's  trustee  in  a  writ  issued  against  his 
body,  and  we  discover  no  ground  upon  which  the  claim  can 
be  sustained.  The  comprehensive  terms  of  the  present  law 
cannot  be  held  to  give  that  right,  without  violating  all  rules 
applicable  to  the  construction  of  revisions,  and  attributing  to 
the  legislature  an  intention  entirely  inconsistent  with  its  gen- 
eral policy.  It  was  remarked  in  Cleft  v.  Hosford  that  a  man 
may  be  attached  by  his  body  or  property,  but  not  by  both  on 
the  same  process,  and  that  the  act  of  1835,  in  restricting  the 
right  of  attachment  to  the  debtor's  property,  had  preserved 
the  universal  distinction.  It  is  not  likely  that  the  legislature 
intended,  by  its  subsequent  condensations  of  the  law,  to 
wipe  out  that  distinction  as  to  any  part  of  the  debtor's 
estate.  The  creditor  must  still  choose  between  the  property 
and  the  body. 

Judgment  affirmed  and  cause  remanded. 
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Joseph  M.  Gale  vs,  Fred  C.  Gale. 

May  Term,  1898. 

Present :  Ross,  C.  J.,  Rowkll,  Ttlbr,  Munson,  Start  and  Thompson,  JJ. 

Irover-^Title^Presumption  of  Continuance^Burden  of  Proof . 

In  troYer,  if  the  defendant,  althongh  pleading  the  general  issue,  concedes 
that  he  appropriated  the  property  to  his  own  nse  and  that,  shortly 
before,  the  title  was  in  the  plaintiff,  bnt  claims  that  in  the  meantime  the 
title  had  become  vested  in  him,  as,  in  this  case,  by  gift  from  the  plaintiff^ 
the  bnrden  is  upon  the  defendant  to  make  ont  his  title,  for  the  presump- 
tion  is  that  the  plaintiff's  title  continued. 

Trover.  Plea,  general  issue.  Trial  by  jury,  March  Term, 
1898,  Windham  County,  To/?,  J.,  presiding.  Verdict  and 
judgment  for  the  plaintiff.    The  defendant  excepted. 

The  plaintiff  and  defendant  were  divorced  in  March  1897, 
when  a  decree  for  alimony  was  made  giving  the  furniture  in 
question  to  the  plaintiff,  In  April,  1897,  the  defendant 
carried  it  away,  and  upon  trial  claimed  that  the  plaintiff  had 
given  it  to  him  since  the  decree.  The  gift  w^s  the  only 
question  litigated,  and  the  jury  were  instructed  that  the 
plaintiff  was  entitled  to  recover  unless  the  defendant  by  a 
fair  balance  of  testimony  established  the  gift.  The  defendant 
made  no  question  but  that  the  furniture,  prior  to  the  alleged 
gift,  was  the  property  of  the  plaintiff. 

Waterman^  Martin  &  Httt  for  the  defendant. 

No  question  was  made  but  the  plaintiff  had  title  at  the 
time  of  the  decree.  The  question  was  whether  she  had  title 
at  the  time  of  the  conversion.  The  general  issue  required  the 
plaintiff  to  prove  title  at  the  time  of  the  conversion.  Proof 
or  concession  of  title  at  a  date  prior  to  the  conversion 
did  not  change  the  issue  and  could  not  shift  the  burden  of 
proof,  for  the  burden  shifts  only  with  the  issue.  Williams  v. 
Robinson,  42  Vt.  658 ;  Blakey  v.  Tafiy  60  Vt.  571 ;  Melendy 
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V.  Ames,  62  Vt.  14;  Stevenson  v.  Gunning,  64  Vt.  601 ;  Ken- 
ntston  Y.  Stevens,  66  Vt.  351 ;  lerryberry  y.  Woods,  69  Vt. 
94;  Central  Bridge  Co,  y.  Butler,  2  Grey,  132;  Bncker  y. 
Hughes,  4  Ind.  146;  Blakey  y.  Douglas,  6  At.  Rep.  398; 
Sylvester  v.  Girard,  4  Rawle,  185 ;  Gr.  Ey.  §  636. 

Clarke  C  Pitts  and  Haskins  &  Schwenk  for  the  plaintiff. 

Ross,  C.J.  To  recoYer  in  troYer  the  plaintiff  must  establish 
his  right  to  the  possession  of  the  property  at  the  time  of  the 
conYersion,  and  that  the  defendant  has  conYerted  it  to  his 
own  use.  On  the  trial  the  defendant  made  no  question  but  that 
the  plaintiff  was  entitled  to  the  possession  of  the  property, 
in  contention,  when  it  was  claimed  to  have  been  converted, 
unless  she  had  given  it  to  him  shortly  before.  He  also  con- 
ceded that  he  had  taken  the  property  and  converted  it  to  his 
use.  In  this  posture  of  the  case  was  the  burden  upon  the 
plaintiff  to  establish  affirmatively  Jhat  she  made  no  gift  of 
the  property  to  the  defendant,  or  upon  him  to  establish  the 
gift  ?  This  is  the  only  question  for  consideration.  The  plain- 
tiffs title  and  right  to  the  possession  in  March,  1897,  being 
conceded,  nothing  being  shown  to  the  contrary,  presumably 
continued  ta  April,  1897,  when  the  defendant  converted  the 
property, — Sowles  v.  Carr,  69  Vt.  414,  and  cases  considered 
in  the  opinion, — and  would  entitle  the  plaintiff  to  recover  at 
the  time  of  the  conversion.  The  intervening  gift,  claimed  by 
the  defendant,  was  a  distinct,  independent  fact  brought  into 
the  case  by  him  in  avoidance  of  the  otherwise  conceded  right 
of  the  plaintiff  to  recover.  Where  the  defence  is  such  an 
alleged  distinct  fact,  or  set  of  facts,  brought  into  the  case  by 
the  defendant,  in  avoidance  of  facts  otherwise  proved  or  con- 
ceded, which,  without  more  shown,  entitle  the  plaintiflF  to 
recover,  the  burden  is  upon  him  to  establish  such  fact,  or 
set  of  facts.  Lamb  v.  Fairbanks,  48  Vt.  519;  Central  Bridge 
Corporation  v.  Butler,  2  Gray  130.  Such  fact,  or  set  of  facts, 
stand  in  relation  to  such  a  case  like  payment,  license,  release, 
accord  and  satisfaction,  and  the  like,  which  are  affirmatively 
brought  into  the  case  by  the  defendant  in  avoidance  of  the 
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otherwise  established  right  of  the  plaintiff  to  recover,  and 
must  be  established  by  him.  This  is  the  rule  given  by  all 
works  upon  evidence  and  the  burden  of  proof. 

Mr.  Greenleaf  says:  "The  obligation  of  proving  any  facts 
is  upon  the  party  who  substantially  asserts  the  affirmative  of 
the  issue."  1  Green.  Ev.  §  74.  Mr.  Starkie  gives  substantially 
the  same  rule.  1  Starkie  on  Ev.  376 ;  2  Am.  and  Eng.  Ency. 
Law,  655,  says:  "The  test  determinative  of  upon  whom  the 
burden  of  proving  a  given  fact  rests,  is  whether,  if  the  fact 
is  not  established,  it  will  be  fatal  to  such  party's  right  to 
recover."  Stephens  in  his  Digest  of  Evidence,  Art.  93,  expresses 
the  rule  thus :  "Whoever  desires  any  court  to  give  judgment 
as  to  any  legal  right  or  liability  dependent  on  the  existence 
or  non  existence  of  facts  which  he  asserts  must  prove  those 
facts  do  or  do  not  exist."  Mr.  Whartonsays:  "Whenaparty 
establishes  a  juridical  relation  not  in  itself  so  limited  in  time 
as  to  have  terminated  at  the  period  of  litigation,  it  is  not 
necessary  for  him  to  prove  the  continuance  of  the  relation, 
but  the  burden  is  on  the  other  party  to  prove  that  it  has 
terminated."  Whart.  Ev.  §  1284.  Again  in  §  1286:  "So 
when  possession  is  admitted  or  proved,  whether  of  real  or 
personal  property,  we  may  infer  as  a  presumption  of  fact, 
for  the  purpose  of  determining  where  the  burden  of  proof 
lies,  that  the  possession  is  continuous." 

Tested  by  any  of  these  rules,  in  the  posture  of  the  case,  the 
trial  court  correctly  held  that  the  burden  of  establishing  the 
gift  of  the  property  in  controversy  from  the  plainti£F  to  him 
was  upon  the  defendant. 

Judgment  affirmed. 

Thompson,  J.,  dissents. 
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L.  D.  Hazen  and  L.  K.  Quimby,  assignees  vs.  Lyndonyillb 

National  Bank,  et  al. 

May  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Rowbll,  Tyler,  Munson,  Start  and  Thomp- 
son, JJ. 

K.  5.  2og6^  2og8,  2i2S^Effect  of  Deed  of  Assignment  by  Court  of  Insol- 
vency—Assets without  the  State— Equity  furisdictionr— Injunction- 
Modified  Relief— Assignee's  Duty— Presumptionr— Estoppel— Participa- 
tion in  Breach  of  Trust. 

The  deed  of  assignment  by  the  jndge  of  a  conrt  of  insolvency  conveys  to 
the  assija^nee  the  title  to  all  the  attachable  property  of  the  debtor, 
within  and  without  the  State,  as  against  the  debtor  and  all  his  creditors 
who  are  citizens  and  residents  of  the  State. 

A  citizen  of  this  State  will  not  be  permitted  to  attach  and  sell  in  another 
state  property  of  his  debtor,  also  a  citizen  of  this  State,  against  whom 
proceedings  in  insolvency  are  here  pending. 

If  the  citizen  making  snch  attempt  be  a  national  bank  and,  so,  protected  by 
the  United  States  statute  against  a  preliminary  injunction,  the  court  will 
not  for  that  reason  refuse  such  relief  as  may  be  available  upon  final 
decree. 

If  after  a  bill  has  been  brought  seeking  a  final  injunction  against  such  pro- 
ceedings, the  defendant,  who  has  already  attached  the  property,  sells  his 
cause  of  action  to  another,  who  becomes  substituted  as  plaintiff  and 
proceeds  to  judgment,  execution  and  sale,  the  bill  may  be  amended 
accordingly  and  a  decree  rendered  against  the  defendant  for  the  proceeds 
of  the  execution  sale. 

When  a  court  of  equity  has  jurisdiction  of  a  bill  for  an  injunction  against 
the  commission  or  continuance  of  a  wrongful  act,  and  the  defendant, 
after  service  of  process  upon  him,  has  rendered  relief  by  injunction 
ineffectual,  it  may  award  damages  in  substitution  for  the  injunction. 

An  intelligent  person  is  presumed  to  have  intended  the  natural  and  legal 
consequences  of  his  act. 

An  estoppel  by  judgment  must  be  mutual. 

The  dismissal  of  a  bill  in  equity  without  prejudice  is  equivalent  to  a  non- 
suit in  an  action  at  law. 

It  is  the  duty  of  an  assignee  in  insolvency  to  apply  to  the  court  for  leave  to 
bid  in,  for  the  benefit  of  the  estate,  property  of  the  insolvent  which  is 
about  to  be  sold  at  a  great  sacrifice  in  judicial  proceedings  in  another 
state,  and  it  is  a  breach  of  his  trust  to  bid  it  off,  at  a  fraction  of  its  value, 
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as  a^ent  of  a  creditor  of  the  insolvent,  and  such  creditor,  having  par- 
ticipated in  the  breflch  of  trust,  cannot  retain  the  property  except  to  the 
extent  of  the  price  paid. 

Chancery.  For  hearing  on  pleadings,  master's  report 
and  defendant's  exceptions  thereto,  at  the  December  Term, 
1897,  Caledonia  County,  before  Thompson^  Chancellor.  Pro- 
forma  decree  that  the  defendant's  exceptions  be  overruled 
and  the  orators  recover  of  the  defendant  bank  $5576.49, 
and  interest  from  December  28,  1894,  with  costs,  and  that 
as  to  the  other  defendants  the  bill  be  dismissed.  Both  parties 
appealed. 

Henry  C,  Ide  and  Harry  Blodgett  for  the  orators. 

Smith  &  Sloane  for  the  defendants. 

The  attachment  in  New  Mexico  was  made  before  the  deed 
of  assignment  to  the  orators  was  executed  here.  This  was 
not  a  voluntary  assignment  by  the  debtor,  but  an  involun- 
tary proceeding  under  the  Statutes  of  Vermont  and  having 
such  eflfect  only  as  those  statutes  gave.  They  could  have  no 
extra-territorial  effect  and  if  recognized  at  all  in  another 
jurisdiction,  it  would  be  as  a  matter  of  comity.  Rhawn  v. 
Pearce,  51  Am.  Rep.  691;  Paine  v.  Lester^  44  Conn.  196; 
Sheldon  v.  Blauvelt,  29  So.  Car.  453;  8  Am.  and  Eng.  Enc. 
284;  Faulkner  v.  Hyman,  142  Mass.  53.  The  orators, 
therefore,  never  acquired  title  to  the  stock,  and  cannot 
recover  it  or  its  avails.    Goss  v.  Cardell,  53  Vt.  447. 

Because  the  laws  of  Vermont  say  that  the  assignment 
shall  relate  back  to  the  filing  of  the  petition,  it  does  not 
follow  that  property  in  another  jurisdiction  vests  in  the 
assignee  before  a  conveyance  and  possession  taken  under  it. 
Such  laws  may  operate  upon  property  here,  but  not  outside 
the  state.  Warner  v.  Jaffray,  96  N.  Y.  248 ;  McClure  v. 
Campbell,  71  Wis.  350 ;  Rhawn  v.  Pearce,  supra. 

But  it  is  claimed  that  this  property  would  have  vested  in 
the  assignees  but  for  the  action  of  the  defendants,  who  were 
subject  to  the  laws  of  Vermont.    If  so,  the  orators  might 
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have  interposed  in  the  proceedings  in  New  Mexico  before 
judgment.  When  they  did  interpose  the  court  there  held 
that  the  creditor  had  the  better  right. 

This  case  differs  from  Crampton  v.  Marble  Co.^  60  Yt.  291, 
for  there  no  other  court  had  intervened,  as  the  opinion  is 
<jareful  to  remark.  The  defendants  cannot  be  compelled  to 
pay  over  the  avails  of  the  sale  of  their  notes  to  McMillan, 
for  they  had  a  perfect  right  to  sell  them.  A  law  which 
forbade  such  action  would  be  an  infringement  upon  the 
liberty  of  the  citizen,  guaranteed  by  the  constitution  of  the 
United  States.  To  recover  the  stock  or  its  avails  the 
orators  must  attack  the  judgment  in  New  Mexico  which  is 
entitled  to  the  same  ''faith  and  credit,"  that  is,  the  same 
•effect,  here  as  there.  The  orators  did  intervene  in  New 
Mexico  and  brought  a  bill,  alleging  what  they  allege  here , 
and  the  bill  was  dismissed.  That  shows  what  effect  the 
court  there  gave  to  its  proceedings,  and  the  same  effect 
should  be  given  here.  Dicey,  Confl.  Laws,  338 ;  Van  Fleet, 
Coll.  Attack,  29.  We  submit  that  the  proposition  that  a 
person  can  be  held  accountable  in  one  jurisdiction  for  what 
lie  lawfully  acquires  in  another  is  not  sound.  Thompson  v. 
Teiley,  N.  H.,  June  Term,  1896;  Green  v.  Van  Busktrk,  5 
Wall.  307 :  Lawrence  v.  Batcheller^  131  Mass.  504.  Cole  v. 
Cunningham^  133  U.  S.  107  was  held  not  to  conflict  with 
Green  v.  Van  Busktrk, 

Proctor  V.  Bank,  152  Mass.  223,  is  decisive  in  principle 
and  reason,  and  was  approved  in  Batcheller  v.  Bank,  157 
Mass.  33. 

The  only  ground  upon  which  a  bill  in  equity  could  be 
maintained  would  be  to  prevent  the  foreign  judgment.  Piatt 
V.  Ins.  Co.,  62  Vt.  166.  In  this  case  the  right  to  an  injunc- 
tion did  not  exist,  by  reason  of  the  United  States  statute. 
To  say  that  the  orators  have  the  same  right  by  final  decree 
which  they  would  have  had  had  the  right  to  a  preliminarj' 
injunction  existed,  is  to  make  the  statute  nugatory.  What 
is  the  use  of  an  injunction  if  the  orator  stands  just  as  well 
without  ? 
35 
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But  if  the  court  should  take  jurisdiction  it  certainly  should 
not  compel  the  defendants  to  pay  the  value  of  the  stock 
which  the  Merchants  National  Bank,  the  real  party  in 
interest,  now  holds  in  this  jurisdiction  under  a  purchase  at 
one-third  of  its  value.  And  would  it  be  equitable  to  compel 
the  defendant  bank  to  pay  over  what  it  received  for  its  notes 
and  thus  deprive  it  of  all  right  to  dividends  in  the  estate  ? 

Some  English  cases  hold  that  an  assignment  by  virtue  of 
bankruptcy  proceedings  passes  the  title  to  property  wherever 
situated,  but  that  is  not  the  law  of  the  United  States. 
Booth  V.  Clark,  17  How.  322:  15  L.  C.  P.  ed.  164;  SturU- 
vanlY.  Annsby  Co.,  66  N.  H.  557;  Story,  Confl.  Laws,  8th 
ed.  565,  575. 

The  defendant  sold  nothing  but  its  notes.  The  avails  of 
the  stock  belong  to  McMillan,  as  the  court  in  New  Mexico 
held.  Holmes  v.  Remsen,  20  Johns.  229 ;  Barth  v.  Backus, 
140  N.  Y.  230;  Sherman  v.  Estey  Organ  Co.,  69  Vt.  355. 

« 

Thompson,  J.  October  28,  1893,  H.  E.  Folsom  was  an 
insolvent  debtor,  and  had  been  for  some  time  prior  thereto. 
His  insolvency  was  then  known  to  the  defendants.  On  the 
date  named,  a  creditor's  petition,  praying  to  have  Folsom 
adjudged  an  insolvent  debtor,  was  filed  in  the  court  of 
insolvency  for  the  district  of  Caledonia,  and  such  proceed- 
ings were  had  thereon  that  he  was  regularly  adjudged  an 
insolvent  debtor  by  that  court,  November  14,  1893. 
November  24,  1893,  the  orators  were  duly  elected  assignees 
of  his  estate,  and  accepted  the  trust,  gave  bonds  for  the 
faithful  performance  of  the  duties  thereof,  and  were 
appointed  as  such  assignees,  and  November  27,  1893,  said 
court  of  insolvency,  assigned  and  conveyed  to  them  all  the 
estate,  real  and  personal,  of  said  debtor,  except  such  as  was 
by  law  exempt  from  attachment,  together  with  all  of  his 
deeds,  books  and  papers  relating  thereto. 

At  the  time  of  the  filing  of  the  petition  in  insolvency, 
Folsom  was  the  owner  of  one  share  of  stock  in  the  Cimma- 
ron  Cattle  Company  of  New  Mexico,  and  November  25, 
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1893,  he  executed  and  delivered  an  assignment  thereof  to 
the  orators.  In  December,  1893,  the  Cimmaron  Cattle 
Company  was  notified  of  the  assignment  of  this  stock  to 
the  orators,  and  entered  a  memorandum  thereof  on  its 
books.  From  the  time  of  such  notice  to  the  company,  the 
stock  was  not  subject  to  attachment  under  the  laws  of  New 
Mexico,  by  the  creditors  of  Folsom. 

October  28, 1893,  the  defendant,  the  Lyndonville  National 
Bank,  held  a  note  for  $1000  against  H.  E.  Folsom,  and 
another  note  for  $4000,  indorsed  by  him  but  signed  by  his 
brother,  S.  M.  Folsom,  of  New  Mexico,  and  October  31, 
1893,  it  instituted  in  the  district  court  for  the  county  of 
Bernalillo  in  that  territory,  a  suit  in  its  favor  against  H.  E. 
Folsom  on  the  note  for  $1000,  and  a  suit  against  him  and 
S.  M.  Folsom  on  the  note  for  $4000,  and  November  1, 1893, 
attached  the  stock  in  question  in  these  suits,  which  were 
duly  entered  in  said  district  court. 

The  original  bill  in  the  case  at  bar  was  served  on  the 
defendants.  May  5,  1894,  and  the  amended  bill  was  filed 
February  25,  1895.  This  suit  was  brought  after  attempts 
by  the  orators  at  negotiation  with  the  Lyndonville  National 
Bank  in  respect  to  the  attachment  of  the  stock  in  New 
Mexico,  had  failed. 

The  bank  made  service  by  publication  as  required  by  law, 
for  four  weeks  in  New  Mexico,  against  H.  E.  Folsom  as  an 
absent  defendant,  the  first  publication  in  the  $4000  suit 
being  on  May  12,  1894,  and  the  first  publication  in  the 
$1000  suit  being  on  May  15,  1894,  in  New  Mexico  papers. 
In  June,  1894,  it  sold  the  two  notes  in  question  to  A.  B. 
McMillan,  its  attorney  in  the  two  suits,  taking  in  payment 
therefor,  his  note  payable  to  itself  at  the  Lyndonville 
National  Bank,  in  six  months  from  date,  without  interest, 
for  $5000.  The  date  of  this  note  was  a  few  days  prior  to 
June  25,  1894.  The  sale  of  the  notes  to  McMillan  was  an 
actual  and  unconditional  sale,  the  bank  taking  its  chances 
of  collecting  the  notes  of  McMillan  whether  he  should  collect 
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Upon  the  suits  by  sale  of  the  stock  attached  or  not,  and  he 
taking  his  chances  on  his  side  of  the  trade  of  collecting  the 
pay  on  the  notes  from  a  sale  of  the  attached  stock.  At  that 
time,  not  above  $3000  could  have  been  collected  by  legal 
proceedings  from  McMillan,  who  resided  in  New  Mexico. 
After  June,  1894,  the  Lyndonville  National  Bank  was  not 
the  owner  and  holder  of  the  two  notes  sued  upon,  bat 
McMillan  was  the  owner  and  the  holder  thereof. 

October  2,  1894,  the  Lyndonville  National  Bank  filed  in 
each  of  the  suits  brought  by  it,  its  proof  of  publication  of 
notice,  and  on  the  same  day  defaults  were  entered  in  each  of  i 

the  suits,  against  H.  E.  Polsom.    October  9, 1894,  McMillan  i 

filed  in  each  of  said  suits,  a  motion  verified  by  his  affidavit, 
asking  to  be  substituted  as  plaintiff  therein  for  the  reason  i 

that  af):er  the  commencement  thereof  and  the  publication  of  / 
notice  to  the  absent  defendant,  H.  E.  Polsom,  the  Lyndon-  * 
ville  National  Bank,  for  a  valuable  consideration,  had  sold 
and  transferred  the  notes  sued  upon  to  him,  and  that  he 
was  then  the  owner  and  the  holder  thereof;  and  on  said 
motion,  said  district  court  ordered  that  McMillan  be 
substituted  as  plaintiff  in  each  of  the  suits  in  place  of  the 
bank,  and  thereupon  final  judgment  was  entered  in  his  favor 
as  such  substituted  plaintiff  in  each  of  the  suits,  for  the  full 
amount  of  the  notes  sued  upon,  together  with  interest  to 
date  of  judgment  and  costs.  McMillan  took  out  executions 
on  said  judgments  and  levied  the  same  on  the  stock  attached, 
and  it  was  sold  on  execution,  December  28,  1894,  to  satisfy 
said  executions  and  costs  thereon,  for  $5576.49. 

Under  the  laws  of  New  Mexico,  McMillan  had  the  right 
to  be  substituted  as  plaintiff  as  he  was,  and  to  proceed  with 
the  suits  and  obtain  the  same  benefit  from  the  attachment 
as  though  the  same  had  been  prosecuted  in  the  name  of  the 
Lyndonville  National  Bank.  The  sale  of  the  stock  on  the 
executions  absolutely  vested  all  title  thereto  in  the  purchaser 
under  the  laws  of  New  Mexico. 

At  the  time  of  the  sale  of  the  stock  on  execution,  the 
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orator,  L.  D.  Hazen,  was  the  president  of  the  Merchants 
National  Bank,  a  creditor  of  H.  E.  Polsom,  and  he,  bj  the 
direction  of  that  bank,  caused  the  stock  to  be  bid  off  at  the 
execution  sale,  for  it,  at  the  price  named.  At  the  time  it 
was  sold,  the  stock  with  unpaid  dividends  was  worth 
$20,000. 

McMillan  paid  his  note,  or  the  renewal  thereof,  to  the 
Lyndon ville  National  Bank  from  the  avails  of  the  sale  of  the 
stock,  January  11, 1895. 

The  debts  now  proved  against  H.  E.  Folsom's  insolvent 
estate,  amount  to  $25,500.  His  assets  which  have  come  to 
the  hands  of  the  orators  amount  to  about  $8000,  beside 
any  interest  which  they  may  have  in  the  stock  in  question. 

At  the  time  of  the  bringing  of  this  suit,  the  individual 
defendants  were  the  oflScers  of  the  defendant,  the  Lyndon- 
ville  National  Bank  and  were  such  officers  to  and  including 
the  time  of  the  sale  of  the  notes  to  McMillan  and  during  all 
that  time  they  and  the  orators  were  and  now  are  resident 
citizens  of  Vermont.  The  Lyndonville  National  Bank  is  a 
national  bank,  located  and  doing  business  at  Lyndonville  in 
this  State,  and,  for  the  purposes  of  this  suit,  is  to  be 
considered  a  citizen  of  Vermont.  25  U.  S.  St.  at  L.  433; 
Petri  V.  Bank,  142  U.  S.  644. 

The  master  further  finds  that  in  making  the  attachment 
of  the  stock,  and  in  the  sale  of  the  notes  to  McMillan,  the 
defendants  had  the  intent  which  is  to  be  legally  presumed 
from  their  acts. 

The  individual  defendants  admit  in  their  answer  that  they 
directed  the  suit  to  be  brought  in  which  the  stock  was 
attached.  Neither  of  the  defendants  took  any  steps  to 
discontinue  any  of  the  suits  in  New  Mexico. 

The  master  finds  that  at  the  time  the  suits  were  brought 
in  New  Mexico,  the  Lyndonville  National  Bank  knew  that 
insolvency  proceedings  against  H.E.Polsom  were  imminent, 
and  that  this  fact  was  known  to  its  cashier,  the  defendant, 
L.  B.  Harris,  when  he  went  to  New  Mexico  and  instituted 
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the  suits  for  it  under  instructions  from  the  defendants  to  do 
so  if  he  thought  best.  It  is  clear  from  the  master's  report 
that  all  the  defendants  must  have  then  known  of  Folsom*s 
financial  condition  at  that  time.  The  finding  of  the  master 
in  respect  to  the  intent  of  the  defendants,  must  be  construed 
to  be  a  finding  that  they  attached  the  stock  to  prevent  its 
coming  into  the  hands  of  the  orators  as  assignees  and  to 
obtain  an  advantage  over  the  other  creditors  of  H.  E. 
Folsom,  and  that  they  sold  the  notes  to  McMillan  for  a  like 
purpose,  and  to  defeat  the  purpose  for  which  this  suit  of  the 
orators  was  brought.  When  an  intelligent  person  does  an 
act,  the  law  presumes  that  in  so  doing,  he  intends  that  the 
natural  and  legal  consequences  of  his  act,  shall  result.  Law^. 
Presump.  Ev.  262;  Holmes  v.  Holmes,  37  Conn.  278:  9  Am, 
Rep.  324;  Keyser  v.  Rice,  47  Md.  203:  28  Am.  Rep.  448; 
Larkin  v.  Hapgood,  56  Vt.  597. 

The  suit  in  equity  brought  in  New  Mexico  by  the  Mer- 
chants National  Bank  against  McMillan  and  the  sheriff,  to 
enjoin  the  sale  of  the  stock  on  the  executions,  to  which  it  is 
claimed  that  the  orators  became  parties  as  intervening 
petitioners,  does  not  in  any  way  affect  the  rights  of  the 
parties  to  this  litigation,  for  the  reason  that  the  defendants 
were  not  parties  to  that  suit,  and  for  the  further  reason  that 
it  was  dismissed  without  prejudice,  after  the  orators  and 
so-called  intervening  petitioners  in  that  suit  had  filed 
a  notice,  that  it  would  not  be  further  prosecuted  and  that  it 
might  be  dismissed  without  prejudice  to  any  of  their  rights, 
respectively,  in  the  premises.  Standing  thus,  the  suit  was  in 
effect  dismissed  for  want  of  prosecution,  which  in  an  equity 
suit  is  no  more  than  a  non-suit.  Porter  v.  Vaughn,  26  Vt. 
624.  A  decree  in  equity  dismissing  the  bill,  without  preju- 
dice, only  puts  an  end  to  the  suit  then  pending  and  is  not  a 
bar  to  a  subsequent  suit  for  the  same  cause  of  action.  Story 
Eq.  PI.  (8th  ed.)  §  793;  Mit  &  Tyl.  PI.  &  Pr.  in  Eq.,  330: 
Seymor  v.  Nosworthy,  1  Cas.  in  Chan.  155 ;  note  to  Lea  v. 
Lea,  96  Am.  Dec.  778;  County  of  Mobile  v.  Kimball,  102  U, 
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S.  705 ;  House  v.  Mullen,  22  Wallace  42 ;  Durant  v.  The 
Essex  Co.,  7  Wallace  107;  Fooie  v.  Gtbbs,  1  Gray  412; 
Cooper's  Eq.  PI.  270;  1  Smith's  Chan.  Pr.  (2nd  Am.  ed.) 
222.    It  has  the  effect  only  of  a  non-suit  in  an  action  at  law. 

Upon  the  tacts  stated,  this  court  is  called  upon  to  deter- 
mine whether  the  orators  were  entitled  to  the  relief  prayed 
for  in  their  original  bill,  when  process  in  this  suit  was  served 
on  the  defendants,  and,  if  so,  whether  that  right  has  been 
defeated  by  the  acts  of  the  defendants  and  the  suits  in  New 
Mexico  in  favor  of  the  Lyndonville  National  Bank,  and  if 
not  thereby  defeated,  to  what  relief  the  orators  are  entitled 
by  reason  of  the  course  pursued  by  the  defendants  since  the 
commencement  of  this  suit.  The  prayer  of  the  orators' 
original  bill  was  that  the  defendants  might  be  ordered  to 
discontinue  their  New  Mexico  suits,  and  dissolve  their 
attachment  of  the  stock  and  to  release  all  claim  thereto  by 
reason  thereof,  and  that  they  might  be  enjoined  from 
further  proceeding  with  said  suits  and  attachment  and  from 
enforcing  any  judgments  rendered  in  those  suits  against  the 
stock,  and  for  general  relief. 

The  authority  of  the  court  of  chancery  to  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits  either  in  the 
courts  of  this  State  or  of  other  states  or  foreign  countries, 
is  clear  and  indisputable.  The  rule  of  law  on  this  subject  is 
clearly  stated  in  Dekon  v.  Foster,  4.  Allen  550,  by  Bigelow, 
C.  J.,  and  is  this:  **In  the  exercise  of  this  power,  courts  of 
equity  proceed,  not  upon  any  claim  of  right  to  interfere 
with  or  control  the  coarse  of  proceedings  in  other  tribunals, 
or  to  prevent  them  from  adjudicating  on  the  rights  of 
parties  when  drawn  in  controversy  and  duly  presented  for 
their  determination.  But  the  jurisdiction  is  founded  on  the 
clear  authority  vested  in  courts  of  equity  over  persons 
within  the  limits  of  their  jurisdiction  and  amenable  to 
process,  to  restrain  them  from  doing  acts  which  will  work 
wrong  and  injury  to  others  and  are  therefore  contrary  to 
equity  and  good  conscience.    As  the  decree  of  the  court  in 
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such  cases  is  pointed  solely  at  the  party,  and  does  not 
extend  to  the  tribunal  where  the  suit  or  proceeding  is 
pending,  it  is  wholly  immaterial  that  the  party  is  prose- 
cuting his  action  in  the  courts  of  a  foreign  state  or  country. 
If  the  case  stated  in  the  bill  is  such  as  to  render  it  the  duty 
of  the  court  to  restrain  a  party  from  instituting  or  carryings 
on  proceedings  in  a  court  of  this  state,  it  is  bound  in  like 
manner  to  enjoin  him  from  prosecuting  a  suit  in  a  foreign 
court.  ♦  ♦  ♦  AH  that  is  necessary  to  sustain  jurisdiction 
in  such  cases  is  that  the  plaintiff  should  show  a  clear  equity, 
and  that  the  defendant  should  be  subject  to  the  authority 
and  within  the  reach  of  the  process  of  the  court."  Bank  v. 
Railroad  Co.,  28  Vt.  470;  Vt.  &  Can.  Ratlroad  Co.  v.  Vt, 
Cent,  Ratlroad  Co.,  46  Vt.  792;  Cole  v.  Cunningham,  133 
U.  S.  107 ;  3  Lead  Cas.  Eq.  (3rd  Am.  ed.)  272,  201 ;  3  Pom. 
Eq.  Juris.  §  1318;  2  Story's  Eq.  Jur.  §  899;  Keyser  v.  Rtce,^ 
47  Md.  203;  28  Am.  Rep,  448;  Cunntngham  v.  Butler,  142 
Mass.  47;  2  N.  E.  Rep.  338;  1  High  on  Inj.  (2nd  ed.)  §  106. 

As  the  defendants  in  the  case  at  bar  are  citizens  and 
residents  of  this  State,  the  court  of  chancery  has  jurisdic- 
tion over  them  in  the  premises. 

The  purpose  of  the  insolvency  laws  of  this  State  is  to  take 
and  distribute  all  the  property  of  the  debtor,  except  that 
exempt  by  law  from  attachment,  equally  among  his 
creditors.  To  this  end  it  avoids  all  preferences,  and 
dissolves  all  attachments,  in  favor  of  particular  creditors, 
made  within  a  specified  time  before  the  adjudication  of 
insolvency,  so  that  all  the  property  of  the  debtor,  except 
that  which  is  exempt  from  attachment,  may  come  into  the 
hands  of  the  assignees.  It  extends  to  all  his  property  and 
assets,  wherever  situated.  That  it  was  intended  to  embrace 
property  in  other  states  and  countries  is  shown  by  the 
provisions  of  R.  L.  1843,  now  reproduced  in  V  S.  2125, 
which  reads  as  follows:  **The  debtor  shall,  at  the  expense 
of  the  estate,  make  and  execute  such  deeds  and  writings, 
and  indorse  such  bills,  notes,  and  such  other  negotiable 
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papers,  draw  such  checks  and  orders  for  moneys  deposited 
in  banks  or  elsewhere,  and  do  such  other  lawful  acts  and 
things  as  the  assignee  at  any  time  reasonably  requires,  and 
which  may  be  necessary  to  confirm  the  assignments,  and 
enable  the  assignee  to  demand,  recover  and  receive  the 
estate  and  eflFects  so  assigned,  especially  any  part  thereof 
which  is  without  the  state. ^^ 

The  judge  of  the  court  of  insolvency  is  required,  by  an 
instrument  under  his  hand  and  official  seal,  to  assign  and 
convey  to  the  assignee  the  estate,  real  and  personal,  of  the 
debtor,  except  such  as  is  by  law  exempt  from  attachment, 
with  his  deeds,  books  and  papers  relating  thereto,  and  such 
assignment  vests  in  the  assignee  all  the  property  of  the 
debtor,  real  and  personal,  which  he  could  have  lawfully  sold, 
assigned,  or  conveyed,  or  which  might  have  been  taken  on 
execution  upon  a  judgment  against  him,  at  the  time  of  the 
filing  of  the  petition  in  insolvency.  R.  L.  1818 ;  V.  S.  2096 ; 
R.  L.  1820;  V.  S.  2098.  The  assignment,  by  operation  of 
law,  related  back  to  the  date  of  the  filing  the  petition. 

It  is  self-evident  that  the  attachment  of  this  stock  by  the 
defendants  in  New  Mexico  would  defeat  the  operation  of 
this  law  in  its  most  essential  features  by  preventing  a 
portion  of  H.  E.  Folsom's  property  from  coming  to  the 
orators,  as  his  assignees,  to  be  equally  distributed  among 
his  creditors.  It  would  give  the  defendants  a  JDreference  by 
which  they  would  obtain  payment  of  their  debts  in  full  to 
the  detriment  of  the  other  creditors  of  the  debtor.  It  is  to 
be  borne  in  mind  that  this  is  not  a  controversy  between  the 
orators  and  creditors  of  the  debtor  who  are  citizens  of  New 
Mexico,  or  some  other  state,  and  no  question  as  to  the 
rights  of  such  creditors  is  involved.  The  assignment  of  the 
debtor's  estate  to  the  orators,  by  the  judge  of  the  court  of 
insolvency,  conveyed  title  to  the  stock  to  them  as  against 
the  debtor  and  all  his  creditors  who  were  citizens  of  this 
State  and  resident  therein.  The  attachment  of  the  stock  by 
the   defendants   was   an   attempt  by  them  to  defeat  the 
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Operation  of  its  laws,  to  the  injury  of  the  other  creditors  of 
the  insolvent.  This  was  manifestly  contrary  to  equity  and 
good  conscience.  The  defendants  were  bound  by  the  laws  of 
this  State.  And  clearly,  on  the  facts  charged  in  the  bill  and 
found  by  the  master,  the  orators  in  equity  were  entitled,  at 
the  time  their  original  bill  was  served  on  the  defendants,  to 
an  injunction  against  them,  enjoining  them  from  prosecuting 
their  attachment  against  the  stock  by  their  suits  in  New- 
Mexico  and  from  taking  any  benefit  therefrom  as  against  the 
orators.  Cole  v.  Cunningham^  133  U.  S.  107  and  cases  there 
cited  in  the  opinion  of  the  court.  Moran  v.  Sturges^  154  U. 
S.  272 ;  Cunningham  v.  Butler,  142  Mass.  47 ;  Bank  v.  R.  R. 
Co.,  28  Vt.  470;  Vt.  &  Can,  Railroad  Co,  v.  Vt.  Cent.  R.  R. 
Co.,  46  Vt.  792 ;  Keyser  v.  Rice,  47  Md.  203 :  28  Am.  Rep. 
448 ;  Dehon  v.  Foster,  4  Allen  550 ;  Kendall  v.  McClure  Coke 
Co,,  182  Pa.  St.  1:  37  Atl.  Rep.  823;  Hay  den  v.  Yale,  45 
La.  Ann.  362:  40  Am.  St.  232;  Allen  v.  Buchanan,  97  Ala. 
399 :  38  Am.  St.  187 ;  note  to  Newton  v.  Branson,  67  Am. 
Dec.  95.  Other  authorities  might  be  cited,  were  it  necessary, 
but  this  holding  is  in  accord  with  the  great  weight  of 
authority.  It  is  also  in  accord  with  the  holding  of  this  court 
in  Crampton  v.  Valido  Marble  Co,,  60  Vt.  291. 

In  the  original  bill  of  the  orators  there  was  no  prayer  for 
a  preliminary  injunction  and  none  was  granted.  A  prelimi- 
nary injunction  if  asked  for,  could  not  have  been  granted 
because  the  defendant  really  sought  to  be  enjoined  was  a 
National  Bank.  U.  S.  R.  S.  5242,  in  relation  to  National 
Banks,  provides  that  no  injunction  shaU  be  issued  against 
such  a  bank,  before  final  judgment  in  any  suit,  action,  or 
proceeding  in  any  state,  county  or  municipal  court.  Bank 
V.  Mixter,  124  U.  S.  721. 

Before  selling  the  notes  to  McMillan,  the  defendants  did 
not  discontinue  the  suits  in  New  Mexico,  thus  releasing  the 
attachment  of  the  stock.  With  the  right  of  McMillan  to  be 
substituted  as  plaintiff  in  those  suits  under  the  law  of  New 
Mexico,  the  defendants  in  effect  sold  to  him  the  suits  with 


Yt.]  HAZBN  AND  QUIMBY    V.  LYNDONYILLE  BANK.  555 

the  attachment  of  the  stock,  as  well  as  the  notes.  They  did 
this  with  the  intent  and  for  the  purpose  of  obtaining  a 
preference  over  the  other  creditors  of  the  insolvent  debtor 
and  to  prevent  the  stock  from  coming  into  the  hands  of  the 
orators  as  a  part  of  the  assets  of  his  estate,  and  to  defeat 
the  effect  of  a  final  judgment  in  this  suit  in  favor  of  the 
orators,  granting  them  the  perpetual  injunction  in  the 
premises  to  which  they  were  entitled.  The  defendants  now 
contend  that  the  sale  of  the  notes  to  McMillan,  and  the  sale 
of  the  stock  on  execution  in  the  New  Mexico  suits,  constitute 
an  effectual  bar  to  any  recovery  or  decree  against  them  in 
this  action,  and  in  support  of  this  contention  they  invoke 
the  provision  of  Art.  4,  §  1,  of  the  Constitution  of  the 
United  States,  which  requires  full  faith  and  credit  to  be 
given  in  each  state  to  the  judicial  proceedings  of  every  other 
state.  The  reply  to  this  claim  is,  that  no  question  is  made 
as  to  the  conclusiveness  of  the  judgments  of  the  court  in 
New  Mexico,  nor  is  it  sought  in  this  proceeding  to  attack 
them  directly  or  collaterally.  This  bill  is  brought  to  compel 
the  defendants,  citizens  of  this  State,  to  respect  and  obey  its 
laws  and  the  power  of  its  courts  to  protect  the  rights  of  its 
citizens. 

Under  the  laws  of  this  State,  the  rights  of  the  parties  to 
this  litigation,  whatever  they  were,  were  fixed  when  it  was 
begun  and  process  served  therein  on  the  defendants.  After 
such  service,  it  was  not  in  the  power  of  the  defendants  to 
divest  the  orators  of  their  rights  without  their  consent,  or 
the  action  of  the  court.  The  defendants  might  and  did 
render  the  remedy  to  be  administered  more  difficult,  but  the 
right  itself  remained  unaffected  by  their  acts.  It  is  a  funda- 
mental principle,  that  the  rights  of  parties  in  the  subject 
matter  of  litigation  are  to  be  determined  as  of  the  date  of 
the  commencement  of  the  suit.  After  the  court  of  chancery 
has  taken  cognizance  of  a  cause  and  by  service  of  process 
therein  upon  the  defendant  has  authentically  informed  him 
of  the  redress  sought  to  be  enforced  against  him,  it  will  not 
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permit  him  to  trifle  witk  it  by  disqualifying  himself  from 
obeying  its  final  decrees  therein.  Under  such  circumstances, 
a  defendant  proceeds  at  his  peril,  and  the  court  will  do 
complete  justice,  so  far  as  it  is  within  its  power,  notwith- 
standing the  attempted  defiance  of  its  authority  by  the 
defendant.  The  granting  or  refusing  a  preliminary  injunc- 
tion, in  no  way  a£fects  the  rights  of  the  parties  in  respect  to 
the  final  judgment.  Wing  v.  Inhabitants  of  Fatrhaven,  8 
Cush.  363 ;  Charles  River  Bridge  y.  Warren  River  Bridge^ 
6  Pick.  376;  Gibbens  v.  Peeler^  8  Pick.  254;  Florence  Sewing 
Machine  Co,  v.  Grover  &  Baker  Sewing  Machine  Co.,  110 
Mass.  16;  Texas  v.  Hardenberg,  10  Wall.  68. 

The  cases  cited  by  the  defendants  in  support  pf  their 
contention  that  the  sale  of  the  notes  and  also  of  the  stock 
on  execution,  as  a  matter  of  law,  defeats  this  action  of  the 
orators,  are  clearly  distinguishable  from  the  case  at  bar, 
and  if  they  were  not,  they  are  contrary  to  the  law  of  this 
State  and  therefore  not  to  be  followed  by  this  court. 

The  purpose  of  the  orators'  bill  was  to  enable  them  to 
secure  the  stock  in  question  for  the  benefit  of  the  creditors  of 
H.  E.  Folsom,  and  this  purpose  would  have  been  accom- 
plished, had  an  injunction  isuch  as  they  were  entitled  to  have 
on  the  facts  found,  been  granted  them  as  of  the  date  of  the 
service  of  process  in  this  suit,  upon  the  defendants.  By 
reason  of  the  acts  of  the  defendants  committed  since  the 
service  of  process  upon  them,  an  injunction  would  now 
furnish  them  no  relief.  Whenever  a  court  of  equity  has 
jurisdiction  to  entertain  a  bill  for  an  injunction  against  the 
commission  or  continuance  of  a  wrongful  act,  it  may  award 
damages  in  substitution  for  such  injunction,  when  the 
defendant  by  his  acts  committed  subsequent  to  the  service 
of  process  upon  him,  has  tendered  relief  by  injunction 
ineffectual.  Hayden  v.  ?«&,  45  La.  An.  362:  40  Am.  St. 
232;  2  Story,  Eq.  Juris.  (6th  ed.)  §  794;  Nelson  v.  Bridges, 
2  Beav.  239;  1  Pom.  Eq.  Jur.  §§  236-240,  and  note  3  to 
§  237 ;  Milkman  v.  Ordway,  106  Mass.  232 ;   Greenway  v. 
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Adams,  12  Ves.  Jr.  (Sumner's  ed.)  395;  Woods  v.  ScoU,  14 
Vt.  518;  Shmpson  v.  Putnam,  41  Vt.  238.  j 

The  orators  by  the  amendment  to  their  original  bill  have 
so  framed  it  as  thereunder  to  entitle  them  to  substituted 
relief  in  the  way  of  pecuniary  damages. 

It  is  contended  that  the  orators  should  have  a  decree  for 
$20,000,  the  value  of  the  stock  at  the  time  of  its  sale  on 
execution  and  interest  thereon  from  that  date.  This 
contention  would  be  sound,  were  it  not  for  the  connection 
of  the  orator,  Hazen,  with  the  sale,  and  his  duty  as  assignee 
in  relation  thereto.  It  was  his  duty  as  assignee,  to  protect 
the  insolvent  estate  so  far  as  it  was  in  his  power  to  do  so, 
from  the  sacrifice  of  its  assets,  including  this  stock.  It 
appears  that  about  $8000  of  assets  had  come  into  the 
hands  of  himself  and  his  co-assignee.  It  was  then  provided 
by  R.  L.  1821,  now  V.  S.  2103,  that  an  assignee  might 
redeem  liens  upon  the  goods  or  estate  of  the  debtor,  by 
order  of  the  court  of  insolvency.  Had  he  applied  for  such 
an  order  and  it  had  been  refused,  he  would  have  been  exoner- 
ated from  farther  duty  to  protect  this  stock  from  the  attach- 
ment lien,  but  it  does  not  appear  that  he  applied  for  such  an 
order,  or  did  anything  to  save  the  stock  for  the  insolvent 
estate,  except  to  bring  this  suit  at  bar  against  the  defend- 
ants. It  was  his  duty  to  obtain  such  an  order  if  he  could. 
When  the  value  of  the  stock,  in  comparison  with  the 
amount  of  the  executions  on  which  it  was  sold,  is  considered, 
it  is  not  to  be  presumed  that  he  could  not  have  obtained  it. 
The  Merchants  National  Bank,  when  it  sent  him,  as  its 
president,  to  New  Mexico  to  purchase  the  stock  for  it  at  the 
sale,  knew  the  fiduciary  relation  in  which  he  stood  in  respect 
to  the  stock  as  an  asset  of  the  insolvent  estate.  He  caused 
the  stock  to  be  bid  off  for  the  bank  at  a  sum  $14,423.51 
less  than  its  then  value.  By  making  the  assignee  its  agent 
in  this  transaction,  with  full  knowledge  of  his  fiduciary 
relation  to  the  insolvent  estate,  including  this  stock,  the 
bank  cannot  now  hold  the  stock  as  against  the  estate,  after 
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being  reimbursed  for  the  money  it  paid  for  it  with  interest 
thereon.  One  who  participates  with  a  trustee  in  the  breach 
of  his  duty,  cannot  hold  the  fruits  of  such  default  of  duty  as 
against  the  cestui  que  trust.  Standing  thus,  although  the 
defendants  were  also  in  the  wrong,  the  orators  can  only 
recover  the  sum  for  which  the  stock  was  sold,  with  interest 
thereon  from  the  date  of  the  sale,  as  damages. 

Pra-forma  decree  reversed  and  cause  remanded  Txnih 
directions  to  enter  a  decree  against  all  the  defend- 
ants /or  the  sum  of  $5576.4^  with  interest  from 
Dec,  28 y  i8g4y  with  costs  of  suit. 
Start  and  Ta/tfJJ.,  dissent. 


J.  H.  McLouD,  assignee,  vs,  A.  E.  Wakefield. 

May  Term,  1898. 

Present:    Ross,  C.  J.,  Tapt,  Rowell,  Tyleh,  Munson,  Start  and 

Thompson,  JJ. 

Chattel  Mortgage— Mortgagee  May  lake  Possession  Before  Breach^ 
Dejects  Cured  by  Possession  Taken  before  Insolvency  Proceedings— 
After-acquired  Goods. 

A  sale  and  delivery,  even  without  written  assignment,  of  a  cfaattd  mort- 
gage and  the  notes  secured  thereby,  gives  the  purchaser  authority  to 
foreclose  as  agent  of  the  mortgagee. 

11  there  is  no  stipulation  to  the  contrary  in  a  chattel  mortgage  the  mort- 
gagee may  take  possession  at  any  time,  although  there  has  been  no 
breach  of  the  condition. 

A  chattel  mortgage  that  is  good  between  the  parties,  and  was  made  more 
than  lour  months  before  insolvency  proceedings,  is  good  against  the 
mortgagor's  assignee  in  insolvency,  notwithstanding  defects  in  the 
record  and  execution,  if  possession  is  taken  by  the  mortgagee  before  the 
filing  of  the  petition. 

A  mortgage  of  a  stock  of  merchandise,  framed  to  cover  goods  that  may  be 
acquired  in  place  of  such  as  may  be  sold,  is  valid  as  to  such  new  goods. 
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against  the  mortgagor *8  assignee  in  insolvency,  upon  possession  thereof 
being  taken  by  the  mortgagee  before  the  filing  of  the  petition,  if  the 
mortgage  itselt  was  made  more  than  four  months  before  such  filing. 

Replevin  of  a  stock  of  hardware.  Tried  by  court, 
December  Term,  1897,  Caledonia  County,  Thompson^  J. 
presiding.  Prchforma  judgment  for  the  defendant.  The 
plaintiff  excepted. 

The  plaintiff  is  assignee  in  insolvency  of  La wson  Brothers, 
and  the  defendant  a  deputy  sheriff.  The  mortgage  was 
framed  to  include  such  goods  as  might  be  purchased  to 
replace  those  sold  from  the  mortgaged  stock,  and  contained 
a  promise  on  the  part  of  the  mortgagors  to  keep  the  stock 
good. 

Taylor  &  Dutton  for  the  plaintiff. 

The  mortgagor  is  entitled  to  possession  until  breach. 
Calkins^,  Clement^  54  Vt.  637;  Kimball  v.  Saitley^  55  Vt. 
285 ;  Denno  v.  Nash,  60  Vt.  334 ;  Peabody  y.  Landon,  61  Vt. 
321 ;  Jones,  Ch.  M.  §  190 ;  V.  S.  2253. 

There  was  no  sufficient  assignment  of  the  mortgage  to  the 
Stove  Co.  Batchelder\,Jennes5,  59  Vt.  104;  Jones  Ch.  M. 
§503. 

B.  E,  Bullard  and  C  G.  Austin  for  the  defendant. 

Thompson,  J.  If  the  Bussey  &  McLeod  Stove  Co.,  for 
whom  the  defendant  acted  in  taking  possession  of  the 
goods  replevied,  had  a  right  to  take  possession  of  the  same, 
this  action  cannot  be  maintained.  If  the  chattel  mortgage 
of  the  goods  from  Lawson  Brothers  to  W.  P.  Welch  was 
invalid  as  to  attaching  creditors  without  notice,  as  claimed 
by  the  plaintiff,  it  was  valid  as  between  the  parties  thereto. 
A  sale  and  delivery  of  the  notes  thereby  secured  to  the 
Bussey  &  McLeod  Stove  Co.,  and  a  delivery  therewith  to 
them  of  the  chattel  mortgage,  without  an  assignment 
thereof  to  them,  authorized  them  as  the  agent  of  Welch  to 
do  whatever  he  had  a  right  to  do  in  the  way  of  enforcing 
the  mortgage  against  the  Lawson  Brothers. 
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If  there  is  no  stipulation  in  a  chattel  mortgage  to  the 
contrary,  the  mortgagee  has  at  any  time  the  right  to  take 
possession  of  the  mortgaged  property.  Until  this  right  is 
exercised  the  possession  of  the  mortgagor  is  merely  permis- 
sive. Longey  v.  Leach,  57  Vt.  377;  Ennght  v.  Dodge^  64 
Vt.  502 ;  Jones  Chat.  Mort.  (1st  ed.)  §  426.  There  was  no 
provision  in  this  mortgage  that  the  mortgagor  should  have 
possession  of  the  property  tmtil  condition  broken,  and 
therefore  Bussey  &  McLeod  Stove  Co.  had  a  right  to  take 
possession  of  the  goods  when  they  did,  although  no  part  of 
the  principal  or  interest  of  the  mortgage  debt  was  then  due. 
Their  possession  at  the  time  the  Lawson  Brothers  filed  their 
petition  in  insolvency  and  when  they  were  adjudged  to  be 
insolvent  debtors,  cured  any  defects  there  may  have  been,  if 
there  were  any,  which  we  do  not  decide,  in  the  execution  or 
record  of  the  mortgage.  Having  taken  possession  of  the 
goods  covered  by  the  mortgage,  but  purchased  subsequent 
to  its  execution  and  delivery,  such  goods  come  under  its 
cover  and  operation  as  of  its  date.  Peabody  v.  Landon^  61 
Vt.  318.  There  was  no  fraud  in  the  execution  of  this  mort- 
gage as  to  the  creditors  of  the  Lawson  Brothers,  and  it  was 
executed  more  than  four  months  before  the  adjudication  of 
insolvency,  so  that  it  is  in  no  way  affected  by  that  pro- 
ceeding. 

Judgment  affirmed. 
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RoscoE  C.  Sanders  vs.  Rochester  Fire  District  No.  1. 

May  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  RoWell,  Tyler,  Start  and  Thompson,  JJ. 
V,  S.  1437, 1438,  i43g^Right  to  Revoke  Rejerence. 

A  reference  made  tinder  V.  S.  1437  cannot  be  revoked  without  consent  of 
court. 

Assumpsit.  The  cause  was  referred,  with  consent  of 
parties,  at  the  September  Term,  1896,  Rutland  County.  At 
the  September  Term,  1897,  Munson^  J.,  presiding,  the 
plaintiff  moved  a  revocation  of  the  order  of  reference.  The 
motion  was  overruled,  and  the  plaintiff  excepted. 

G,  E,  Lawrence  and  Stewart  &  Wilds  for  the  plaintiff. 

The  plaintiff  had  the  right  to  revoke  as  a  matter  of  law. 
Jeffers  v.  Hazen,  69  Vt.  456 ;  Lazell  v.  Houghton,  32  Vt. 
579;  Rtce^,  Clark,  8  Vt.  104. 

The  revision  of  1894  was  not  intended  to  change  the  law 
in  this  respect.  R.  L.  985,  986;  V.  S.  1437—1439;  1884 
No.  129  §  1;*  report  of  Revision  Com.  1894;  Clapham  v. 
Htgham,  1  Bing.  87. 

E.  H,  Edgerton  and  Hunton  &  Siickney  for  the  defendant. 

There  was  no  right  to  revoke.  The  reference  was  not  an 
arbitration,  merely,  but  an  order  of  court.  Haggett  v. 
Welch,  1  Sim.  136 ;  Green  v.  Pole,  6  Bing.  443 ;  Mtlne  v. 
Gratrix,  7  East  283 ;  St.  3  and  4  Wm.  IV.  c.  42  §  39;  Bray 
V.  English,  1  Conn.  498;  Re  Powers'  Est.,  65  Vt.  399; 
feffers  v.  Hazen,  69  Vt.  456. 

Tyler,  J.  As  this  case  was  one  in  which  the  parties  were 
entitled  to  a  trial  by  jury,  the  court  could  not  have  made  an 
order  of  reference  without  their  consent ;  but  after  the  order 
was  made  it  stood  and  was  to  be  regarded  as  any  other 

3^ 
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order,  judgment  or  decree  of  the  court  made  with  legal 
authority.  The  order  was  not  revocable  under  the  present 
statute  until  the  next  term  of  the  court  after  the  hearing  had 
closed  and  the  failure  of  the  referee  to  make  a  report,  or, 
having  made  one  it  was  not  accepted  by  the  court.  The 
motion  was  properly  denied.  V.  S.  1437,  1438,  1439. 
Jeffers  v.  Hazen,  69  Vt.  456. 

Judgment  affirmed. 


E.    L.  Chandler  vs.  Insurance  Company  of  North 

America. 

May  Term,  1898. 

Present :    Taft,  Rowell,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Insurance— Apportionment  of  Loss  between  Specific  and  Blanket  Policies. 

When  there  is  a  total  loss  of  property  covered  by  several  policies,  some 
specific  and  some  blanket,  and  the  total  loss  is  less  than  the  total  insur- 
ance, the  proportion  of  blanket  insurance  to  each  item  is  the  proportion 
of  the  value  of  the  whole  property  to  the  value  of  that  item.  The 
blanket  policy  being  thus  converted  into  a  specific  policy,  each  company, 
as  the  policies  provide,  must  bear  such  proportion  of  the  loss  as  the  sum 
insured  by  it  bears  to  the  total  insurance. 

Action  upon  a  policy  of  fire  insurance.  Heard  upon  an 
agreed  statement  at  the  February  Term,  1898,  Orleans 
County,  Ross,  C.  J.,  presiding.  Judgment  for  the  plaintiflF 
for  the  amount  claimed.    The  defendant  excepted. 

The  policy  issued  by  the  defendant  contained  this  pro- 
vision :  "This  company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the  described  prop- 
erty than  the  amount  hereby  insured  shall  bear  to  the  whole 
insurance  covering  such  property.*' 
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Bates,  May  &  Sitnonds,  for  the  defendant,  contended  that 
the  blanket  policy  should  be  treated  as  insuring  each  item 
for  the  amount  of  the  policy  until  the  amount  of  the  policy 
should  be  exhausted,  and,  if  not  so,  at  least  that  the  policies 
should  be  divided  into  two  classes,  the  specific  and  the 
blanket,  and  the  loss  upon  each  item  should  be  divided 
proportionately  between  the  total  insurance  in  the  blanket 
policies  and  the  total  insurance  in  the  specific  policies  upon 
that  item,  settling  the  loss  as  if  each  item  had  been  destroyed 
by  a  separate  fire,  and  cited  in  support  of  their  views  Page 
V.  Sun  Ins,  Co.,  20  C.  C.  Ap.  397:  74  Fed.  Rep.  203;  Fire 
Ass'n  V.  M.  &  M,  Tr.  Co.,  66  Md.  339:  7  At.  Rep.  905; 
Ntcolet  V.  Ins.  Co.,  366  :  3  La.  An.  23  Am.  Dec.  458; 
Sherman  v.  Madison  M.  Ins.  Co.,  39  Wis.  104. 

John  Young,  for  the  plaintiflf,  contended  for  the  rule 
adopted  by  the  court,  citing  May  on  Ins.  435;  Hand  v.  Ins. 
Co.,  57  N.  Y.  41;  An^elrodi  v.  Ins.  Co.,  31  Mo.  593;  Blake 
V.  Ins.  Co.,  12  Gray  265;  Ogden  v.  Ins.  Co.,  50  N.  Y.  388; 
Holey  N.  Ins.  Co.,  1  Allen  526;  Ins.  Co.  v.  Baltimore  Ware- 
^  house  Co.,  93  U.  S.  527:  23  L.  P.  C.  868. 

Taft,  J.  The  plaintiff  held  a  fire  insurance  policy  in  the 
defendant  company  covering  specific  sums  on  three  items, 
viz:— $562.50  on  item  a,  $612.50  on  item  b,  $325.00  on 
itemc. 

He  held  in  the  Home  Company  a  like  policy  for  $262.50 
on  item  a,  $375.00  on  item  b,  and  $112.50  on  item  c. 

He  held  policies  in  the  Lloyds  Association  for  $12,700.00, 
called  blanket  policies,  insuring  the  same  property  as  one 
item. 

The  property  was  totally  destroyed,  the  loss  being  the 
full  value,  and  was  less  than  the  total  amount  of  insurance. 
The  loss  on  the  respective  items  was  as  follows :  $3,491.48 
on  item  a,  $6,230.37  on  item  b,  and  $2,014.70  on  item  c. 

The  question  presented  is,  what  proportion  of  the  loss 
shall  the  respective  companies  pay.    The  rule  which  must  be 
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applied  to  determine  this,  is  a  legal,  just,  and  equitable  one, 
and  is  found  in  the  policies.  It  is,  that  each  company  shall 
pay  such  proportion  of  the  loss  as  the  sum  insured  by  it 
bears  to  the  total  insurance.  The  difficulty  in  adjusting  the 
proportion  which  each  company  shall  pay  arises  from  the 
fact  that  some  of  the  policies  are  specific  and  others  blanket. 
As  by  the  terms  of  the  specific  policies,  they  cannot  be  con- 
verted into  blanket  policies,  it  necessarily  foUoyrs  that  the 
only  way  in  which  the  loss  can  be  adjusted  is  to  turn  the 
blanket  policies  into  specific  ones,  i.  e.,  determine  how  much 
of  the  full  amount  of  a  blanket  policy  shall  be  apportioned 
to  each  of  the  three  respective  items,  according  to  their 
respective  values.  The  value  of  the  items  as  shown  by  the 
loss  is  as  follows:  Item  a,  $3,491.48, item  b, $6,230.37,  item 
c,  $2,014.70,  equals  $11,736.55. 

Apportioning  the  amount  of  the  blanket  policies,  $12,700 
upon  the  amount  of  the  loss  by  using  the  proportion, 
as  the  value  of  the  whole  property  is  to  the  whole  blanket 
insurance,  so  is  the  value  of  each  item  to  the  insurance  on 
each  item,  we  find  the  insurance  on  each  item  to  be :  Item  a, 
$3,778.09,  item  b,  $6,741.82,  item  c,  $2,180.09,  equals 
$12,700;  and  the  total  amount  of  the  insurance  upon 
each  item  to  be,  item  a,  $4,603.09,  item  b,  $7,729.32,  item  c, 
$2,617.59. 

As  each  company  pays  in  the  ratio  that  the  amount  of  its 
policy  bears  to  the  total  amount  of  insurance,  the  defendant 
is  liable  in  respect  to  item  a,  $426.66,  item  b,  $493.73,  item  c, 
$250.14,  equals  $1,170.53,  the  amount  for  which  judgment 
was  entered  below. 

The  judgment  was  correct  and  is  affirmed. 
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Catherine  Atkins  v$,  Alfred  Atkins,  et  al. 

Argued  January  Term,  1898.    Reargued  May  Term,  1898. 

Present :    Rowell.  Munson.  Start  and  Thompson,  JJ  . 

Simple  or  Dry  Trust^Life  Insurance  Policy—  Voluntary  Trust  in  Favor  of 
the  Beneficiary-^Not  Revocable  unless  Power  Reserved  in  Policy--^' And"' 
May  Be  Read  ''for''  to  Effectuate  Intention. 

f 

One  who  takes  ont  an  insurance  policy  upon  his  life  creates  a  voluntary 
trust  in  favor  of  the  beneficiary  named  therein,  which  he  cannot  annul  or 
modify  unless  the  power  to  do  it  is  reserved  in  the  policy. 

If  a  policy  is  payable  to  one  as  trustee  for  another,  without  more,  it  is  a 
case  of  a  simple  or  dry  trust,  and  the  trustee  has  nothing  to  do  but  to 
pay  the  fund  to  the  cestui  que  trust, 

A  policy  payable  to  "Alfred  Atkins,  trustee,  and  the  children  of  Hiram 
Atkins,'*  is  payable  to  Alfred  Atkins  as  trustee  for  the  children  of  Hiram 
Atkins, — "and"  here  meaning  "for." 

Chancery.  Heard  upon  pleadings  and  stipulation  at  the 
September  Term,  1897,  Washington  County,  before  Toft, 
Chancellor,  who  dismissed  the  bill  with  costs.  The  oratrix 
appealed. 

The  stipulation  fixed  the  amounts  recoverable  under  the 
different  policies,  with  the  date  from  which  interest  should 
be  computed,  subject  to  diminution  by  payments  already 
made.  The  mortgage  and  notes  mentioned  in  the  mandate 
represented  the  avails  of  policy  No.  4,967. 

C.  G,  Austin  for  the  oratrix. 

Dtlhngham,  Huse  &  Howlandior  the  defendants. 

Thompson,  J.  Hiram  Atkins,  deceased,  in  his  life,  took 
out  on  his  life,  insurance  policy  No.  156,000  in  the  New  York 
Life  Insurance  Company,  for  $5,000  payable  to  the  defend- 
ant, Alfred  Atkins,  as  trustee  for  Catherine  Atkins,  the 
oratrix,  who  is  a  daughter  of  Hiram  Atkins,  or  in  the  event 
of  her  death  prior  to  his,  to  his  legal  representatives.    After 
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the  death  of  Hiram  Atkins,  the  $5,000  was  paid  to  Alfred 
Atkins  as  such  trustee. 

The  National  Life  Insurance  Company  also  issued  to 
Hiram  Atkins,  in  his  life,  its  policy,  No.  4,967,  for  $4,000, 
payable  to  the  defendant,  "Alfred  Atkins,  trustee,  and  the 
children  of  Hiram  Atkins."  Hiram  Atkins,  at  his  death,  left 
two  surviving  children,  the  oratrix  and  Elizabeth  De  Witt 
Clark.  At  his  death,  policy  No.  4,967  amounted  to  $4, 109  60 
and  was  paid,  one-third  thereof  to  Alfred  Atkins  as  trustee, 
and  one-third  thereof  to  each  of  said  daughters. 

The  defendants,  Alfred  and  George  Atkins,  are  the  execu- 
tors of  the  last  will  and  testament  of  Hiram  Atkins,  and 
now  hold  the  money  received  on  these  two  policies  of  insur- 
ance, with  the  income  thereof  except  so  much  of  the  income 
as  has  been  paid  to  the  oratrix,  and  claim  to  hold  the  same 
as  executors  and  trustees  under  said  will  for  the  execution 
of  the  trust  therein  attempted  to  be  created  in  respect  to  the 
money  received  on  these  policies. 

The  oratrix  claims  to  recover  all  the  money  received  on 
policy  No.  156,000  and  the  income  thereof,  and  one-half  of 
the  amount  received  by  Alfred  Atkins  on  policy  No.  4,967, 
and  the  income  thereof. 

It  is  a  general  rule  that  a  policy  of  life  insurance,  and  the 
money  to  become  due  under  it,  belong,  from  the  time  it  is 
issued,  to  the  person  or  persons  named  in  it  as  the  beneficiary 
or  beneficiaries,  and  that  there  is  no  power  in  the  person 
procuring  the  insurance,  by  any  act  of  his,  by  deed  or  will, 
to  transfer  to  any  other  person  the  interest  of  the  person 
named,  nor  to  modify  and  limit  such  interest.  An  irrevo- 
cable trust  is  created.  Bank  v.  Hume^  128  U.  S.  195 ;  Gould 
V.  Emerson,  99  Mass.  154;  Ins,  Co.  v.  WettZy  99  Mass.  157; 
Brown's  Appeal,  125  Penn.  St.  303 :  11  Am.  St.  900;  Harley 
V.  Heist,  86  Ind.  196  :  44  Am.  Rep.  285 ;  Chaptn  v.  Fellawes, 
36  Conn.  132 :  4  Am.  Rep.  49. 

The  person  who  procures  insurance  on  his  life  payable  to  a 
beneficiary  named  in  the  policy,  thereby  creates  in  effect  a 
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voluntary  trust,  and  what  is  equivalent  to  a  voluntary 
settlement,  for  the  benefit  of  such  beneficiary,  and  when  such 
a  trust  or  settlement  is  once  created,  it  cannot  be  annulled 
nor  modified  by  the  act  or  declaration  of  the  party  creating 
it,  unless  a  power  of  revocation  or  modification  is  reserved 
by  the  terms  of  the  trust  for  that  purpose.  Barber  v. 
Thompson,  49 Vt.  213;  Sargent^,  Baldwin,  60 Vt.  17;  Conn. 
Riv,  Savings  Bank  v.  Albee,  64  Vt.  571. 

Hiram  Atkins  reserved  no  power  in  either  of  the  policies  in 
question,  to  cut  off  or  modify  any  right  or  interest  which 
the  oratrix  took  as  a  beneficiary  thereunder,  and  his  will  is 
inoperative  as  to  such  right  or  interest. 

Policy  No.  156,000  was  properly  paid  to  Alfred  Atkins  as 
trustee  for  the  oratrix.  The  nature  of  the  trust  not  being 
prescribed  by  the  terms  of  this  policy,  it  is  left  to  the 
construction  of  the  law.  The  trust  under  which  he  holds 
the  money  received  on  this  policy  is  **a  simple  or  dry  trust." 
"In  such  case  the  cestui  que  trust  is  entitled  to  the  actual 
possession  and  enjoyment  of  the  property,  and  to  dispose  of 
it,  or  to  call  upon  the  trustee  to  execute  such  conveyances  of 
the  legal  estate  as  he  directs.  In  short,  the  cestui  que  trusty 
has  an  absolute  control  over  the  beneficial  interest,  together 
with  the  right  to  call  for  the  legal  title,  and  the  person  in 
whom  the  legal  title  vests  is  a  simple  or  dry  trustee." 
Perry  on  Trusts  (1st  ed.)  §  520.  The  duties  imposed  upon 
Alfi'ed  Atkins,  as  trustee,  were  not  sufficient  to  keep  alive 
the  trust,  and  it  is  therefore  to  be  treated  as  executed  in  the 
oratrix,  the  cestui  que  trust,  and  both  the  legal  and  beneficial 
estate  is  vested  in  her.  Perry  on  Trusts  (1st  ed.)  §  521; 
Kay  V.  Scales,  37  Penn.  St.  31:  78  Am.  Dec.  399  and  note. 
Conn,  River  Savings  Bank  v.  Albee,  64  Vt.  571.  The  oratrix 
is  therefore  entitled  to  the  $5,000  received  on  policy  No. 
156,000  and  the  income  thereof. 

Whether  she  prevails  in  her  contention  in  respect  to  policy 
No.  4,967,  depends  upon  the  construction  given  to  the  words, 
''Alfred  Atkins,  trustee  and  the  children  of  Hiram  Atkins." 


568  ATKINS    V,   ATKINS.  [70 

If  they  are  construed  literally,  the  trust  attempted  to  be 
created  with  Alfred  Atkins  for  trustee,  is  void  for  uncer- 
tainty, and  that  part  of  the  avails  of  this  policy  payable  to 
the  trustee,  which  would  be  one-third  thereof,  falls  into  the 
testator's  estate  subject  to  be  disposed  of  by  his  will  or  as  the 
law  directs.  In  Hooker  v.  Sugg^  102  N.  C.  115:  11  Am.  St. 
717,  it  is  said  that  rules  for  interpreting  the  will  of  a  testator 
may  guide,  as  far  as  they  are  applicable,  in  ascertaining  the 
legal  eflfect  of  the  clause  in  a  life  insurance  policy  designating 
the  beneficiaries.  The  object  of  construing  a  will  or  a 
contract,  is  to  give  effect  to  the  will  of  the  testator  in  the 
one  case,  and  in  the  other,  to  eflfectuate  the  intention  of  the 
contracting  parties,  so  far  as  it  may  ^be  learned  from  the 
instrument  read  in  the  light  of  the  attendant  circumstances. 
It  is  clear  that  Hiram  Atkins  did  not  intend  by  the  terms  of 
this  policy  that  Alfred  Atkins  should  receive  one-third  of  the 
sum  to  be  paid  on  it,  for  his  own  use,  for  had  such  been  the 
intention,  Alfred  would  not  have  been  designated  trustee. 
Nor  was  it  the  intention  that  one-third  of  this  sum  should 
fall  into  Hiram  Atkins's  estate,  for  the  attempt  to  create  a 
trust  negates  this  view.  On  the  other  hand  it  is  apparent 
that  he  intended  his  two  daughters  to  be  the  beneficiaries 
under  this  policy.  If  the  words  naming  the  beneficiaries  are 
read,  ** Alfred  Atkins,  trustee  for  the  children  of  Hiram 
Atkins,"  his  intent  in  that  respect  is  made  clear  and 
eflfectuated.  We  think  that  "^z«rf"  must  be  read  *y&r,"  in  this 
connection.  This  gives  effect  to  all  parts  of  the  clause 
designating  the  beneficiaries,  and  no  other  construction  will 
do  so.  In  Shepard  v.  Shepardy  60  Vt.  116,  it  is  said  that 
**one  of  the  most  helpful  principles  of  construction  in 
ascertaining  the  intention  of  the  testator  is,  to  give  force 
and  effect  to  every  clause  of  the  will.  It  is  not  to  be 
presumed  that  he  used  an  unnecessary  word,  or  one  to  which 
no  proper  force  can  be  given." 

Reading  this  clause,**  Alfred  Atkins,  trustee  for  the  children 
of  Hiram  Atkins,"  the  same  trust  was  created  in  respect  to 
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the  money  received  on  this  policy,  by  the  trustee,  as  in  the 
case  of  the  avails  of  policy  No.  156,000.  Hence  all  that  has 
been  said  in  respect  to  that  trust  applies  to  this,  and  the 
oratrix  is  entitled  to  recover  one-half  of  the  monev  received 
thereon  by  Alfred  Atkins,  and  the  interest  thereon,  less  what 
has  been  paid  to  her,  pursuant  to  the  stipulation  of  the 
parties  filed  in  this  case. 

Decree  reversed  and  cause  remanded  with  mandate  that 
the  court  of  chancery  enter  a  dcree  tn  favor  of  the 
oratrtx  against  Alfred  Atkins  and  George  Atkins^ 
executors  of  Hiram  Atkinses  will,  to  recover  o^  them 
the  sum  of  $^^ooo,  received  on  policy  No.  1^6^000,  and 
the  income  thereof  from  October  12^  i8g2,  less  what 
may  have  been  paid  her  thereon;  and  to  recover  the 
further  sum  of  $684.94  with  interest  thereon  from 
October  12,  1892^  less  any  sums  heretofore  paid  her 
thereon^  the  same  being  one-half  the  sum.  received  on 
policy  No.  4,()6y  and  interest  thereon;  all  said  sums  to 
be  paid  the  oratnx  by  said  Alfred  Atkins  and  George 
Atkins^  executors  as  aforesaid,  by  a  day  certain  to  be 
fixed  by  the  court  of  chancery,  together  with  costs  of 
suit.  And  in  case  payment  shall  not  be  made  in  money 
by  the  day  fixed,  let  it  further  be  decreed  that  the  notes 
and  mortgage  executed  by  Charles  IV  Sehnas  and 
Anna  M.  Sehnas,  described  in  the  bill  of  the  oratrix, 
be  and  become  her  property  in  payment,  pro  tanto,  of  the 
aforesaid  sums  decreed  to  be  paid  to  her.  Let  the 
injunction  be  continued  by  the  court  of  chancery  so  long 
as  it  deems  it  necessary  to  protect  the  rights  of  the 
oratnx  in  the  premises. 

Let   the  case  be  referred  to  a  master  to  ascertain 
and  report  the  sum  due  the  oratrix  under  thu  mandate. 
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Thomas  W.  Thorp  vs.  Theron  H.  Porter. 

May  Term,  1898. 
Present:    Ross,  C.  J.,  Rowelu,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

V.  S.  2151,  2 1 S2^  Court  of  Insolvency^JurisdicUon  over  Non-ResidetU, 

Our  conrts  of  insolvency  bave  no  jnrisdiction  over  a  non-resident  insolvent 
debtor  whose  non-residence  reaches  back  more  than  ninety  days  before 
the  filing  of  the  petition. 

The  mle  is  not  varied  by  the  fact  that  the  insolvent  debtor,  after  his 
removal  from  the  State,  has  continued  to  do  business  here  through  an 
agent,  and  has  committed  acts  of  insolvency  here  within  ninety  days. 

A  discharge  obtained  in  such  proceedings  is  no  bar  to  an  action  upon  a 
provable  debt  in  tavor  of  one  who  intervened  and  moved  to  dismiss  the 
petition,  and  took  no  appeal  from  the  denial  of  his  motion;  and  it  is 
immaterial  that  the  debt  accrued  in  part  before  the  insolvent's  removal. 

When  jurisdiction  depends  upon  a  fact,  and  the  fact  is  found  by  thetribunal 
whose  authority  is  challenged,  the  determination,  unappealed  from  is 
conclusive  in  favor  of  jurisdiction;  but  in  this  case  no  jurisdiction  was 
secured  by  the  adjudication  of  insolvency. 

The  appearance  of  the  non-resident  was  only  a  submission  of  his  person, 
and  did  not  confer  jurisdiction  over  the  subject  matter. 

In  courts  created  by  statute,  jurisdiction  of  the  subject  matter  can  be 
conferred  only  by  the  statute. 

V.  S.  2151,  2152,  construed. 

Book  Account.  Plea,  discharge  in  insolvency.  Replication 
and  traverse.  Trial  by  the  court  at  the  September  Term, 
1897,  Chittenden  County,  Taft^  J.,  presiding.  The  disposition 
of  thecase  is  stated  in  the  opinion.    The  defendant  excepted. 

L.  F.  Wilbur  for  the  defendant. 

J.J.  Monahan  for  the  plaintiflF. 

Ross,  C.  J.  The  defendant  pleaded  his  discharge  in  insolv- 
ency in  bar  of  the  plaintiflfs  action.  The  plea  was  traversed. 
On  the  trial  by  the  court,  the  defendant  conceded  that  he 
formerly  resided  in  the  town  of  Jericho,  that  he  removed  to 
Neponset,  Massachusetts,  in  1892,  where  he  has  ever  since 
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resided ;  that  he  has  been  neither  a  citizen  nor  resident  of 
this  State  since  the  time  of  his  remoYal. 

The  defendant  then  oflFered  in  evidence  the  record  of  the 
court  of  insolvency  of  the  proper  district,  in  which  he 
obtained  his  discharge.  The  proceedings  in  the  court  of 
insolvency  were  commenced  May  30,  1896.  The  petition 
on  which  the  defendant  was  adjudged  an  insolvent  was 
filed  by  the  defendant's  creditors,  resident  in  this  State,  and 
sets  forth  that  the  defendant  then  resided  in  Neponset,  but 
was  carrying  on  business  through  an  agent,  or  business 
manager  in  Jericho,  and  had  committed  several  acts  of 
bankruptcy  within  ninety  days  prior  to  the  filing  of  the 
petition.  The  record  is  in  due  form  and  shows  that  the 
defendant  was  adjudged  to  be  an  insolvent;  that  he 
appeared  and  complied  with  the  orders  of  the  court  upon 
him,  and  in  due  course  of  proceedings  obtained  his  discharge. 
The  record  further  shows  that  the  plaintiflF,  with  others, 
intervened  in  those  proceedings  and  moved  to  have  them 
dismissed,  on  the  ground  that  the  court  had  no  jurisdiction, 
which  motion  was  denied  and  no  appeal  taken  from  the 
decree  denying  it.  The  claim  in  suit  was  provable  in  those 
proceedings,  but  was  not  proved,  nor  did  the  plaintiflF  take 
part  therein  beyond  the  motion  to  dismiss.  The  court 
pr<hfonna  against  this  exception  of  the  defendant  excluded 
the  record,  on  the  ground  that  the  court  of  insolvency  had 
no  jurisdiction  of  the  subject  matter.  The  defendant  then 
offered  to  show  that  the  indebtedness  on  which  he  was 
adjudged  an  insolvent  accrued  in  the  insolvent  district 
before  he  became  a  non-resident ;  that  a  portion  of  the 
plaintiflPs  claim  accrued  before  and  a  part  after  he  became  a 
non-resident,  and  that  when  he  became  anon-resident  he  left 
an  agent  and  business  manager  who  remained  and  acted  for 
him  until  the  adjudication  of  insolvency.  These  offers  were 
rejected  against  the  exception  of  the  defendant. 

The  question  presented  for  consideration  is  whether  the 
court  of  insolvency  had,  on  the  concession  and  facts  offered 
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to  be  proven  under  the  statute,  jurisdiction  to  deal  with  the 
estate  of  the  defendant  in  this  State  as  an  insolvent  debtor, 
for  more  than  ninety  days  after  he  became  a  non-resident  of 
the  State.  The  court  could  not  confer  jurisdiction  by  so 
adjudicating.  When  its  jurisdiction  is  dependent  upon  the 
existence  of  a  fact  or  facts,  and  on  proper  proceedings  and 
notice,  it  finds  such  fact  or  facts  to  exist,  its  finding  and 
adjudication,  unappealed  from,  in  proceedings  tn  rem  bind 
everybody,  in  proceedings  inter  partes^  bind  the  parties.  Nor 
can  the  appearance  and  submission  of  the  insolvent  do  more 
than  submit  his  person  to  the  jurisdiction  of  the  court.  It 
cannot  confer  upon  it  jurisdiction  of  the  subject  matter.  In 
courts  created  by  statute,  jurisdiction  of  the  subject  matter 
can  be  conferred  only  by  the  statute.  By  V.  S.  2064  one 
must  be  an  inhabitant  of  the  State  and  owe  debts  contracted 
while  such  inhabitant  to  petition  himself  into  insolvency. 
Other  provisions  of  the  statute  are  to  the  effect  that  the 
court  must  have  jurisdiction  and  control  of  his  person,  to 
enable  it  to  enforce  its  decrees  and  orders  to  be  done  and 
performed  by  him. 

V.  S.  2151  specifies  several  causes  for  which  creditors  maj' 
petition  their  debtor  into  insolvency.  Among  them  is  his 
departure,  or  absence  from  the  State,  with  the  intent  to 
defraud  his  creditors,  and  his  remaining  absent  or  concealed 
to  avoid  service  of  process  upon  him.  It  is  manifest  in  such 
cases  he  may  never  return,  so  as  to  come  personally  within 
the  jurisdiction  of  the  court.  V.  S.  2152  allows  his  creditors 
within  ninety  days  thereafter,  or  after  he  has  committed  the 
acts  of  insolvency  complained  of,  to  bring  a  petition,  in  the 
insolvency  district  where  he  resides,  or  last  resided,  to  have 
him  adjudged  an  insolvent.  These  sections  were  considered 
in  Whttcomb  v.  Robbms,  69  Vt.  477.  It  is  there  said,  "By 
virtue  of  these  sections  of  the  statute  he  may  be  brought 
within  the  jurisdiction  of  our  courts  for  a  period  of  ninety 
days  after  the  acts  of  insolvency  were  committed.  The 
sections  last  cited  show  a  legislative  intent  to  limit  the 
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Operation  of  the  insolvency  law  to  residents,  inhabitants 
of  the  State,  and  for  a  short  period  to  persons  who  have 
removed  from  this  into  other  jurisdictions/'  While  the 
ninety  days  spoken  of  in  2152  are  so  many  days  after  the 
acts  of  insolvency  are  committed,  this  expression  of  a 
definite  time  in  which  creditors  are  to  act  excludes  a  further 
extension  by  implication.  There  is  no  provision  of  the 
statute,  ho wever  desirable  it  might  be  to  have  one,  by  which, 
if  the  insolvent  ceases  to  be  an  inhabitant  but  continues  to 
carry  on  his  business  in  the  State,  and  while  so  residing  out 
of  the  State,  commits  acts  of  bankruptcy,  on  petition  of  his 
creditors  within  ninety  days  after  such  acts,  the  court  may 
adjudge  him  to  be  an  insolvent,  and  take  charge  of  and 
distribute  his  estate,  found  in  this  State.  Such  adjudication 
involves  all  the  insolvent's  estate  wherever  found,  unless 
held  to  answer  his  creditors  in  jurisdictions  where  it  is 
located.  Personal  property,  as  a  rule,  has  the  situs  of  its 
owner.  Our  insolvency  law  recognizes  this  fact,  and,  when 
considered  as  a  body  of  law,  we  think  it  clearly  provides 
that  to  give  the  court  jurisdiction,  the  insolvent  must  either 
be  an  actual  inhabitant  of  the  State,  or  his  acts  of 
insolvency  must  have  occurred  just  before,  or  just  as  he  was 
leaving  the  State,  and  then  his  creditors  are  given  ninety 
days  thereafter  to  proceed  against  him. 

This  disposes  of  the  questions  passed  upon  by  the  county 
court,  raised  by  the  bill  of  exceptions.  We  have  considered 
no  other  questions.  On  these  views,  with  reference  to  the 
case  presented,  the  court  of  insolvency  did  not  have 
jurisdiction. 

Pr<hforma  judgment  affirmed^  and  cause  remanded. 
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State  vs,  D.  C.  Bevins. 

May  Term,  1898. 

Present:  Ross,  C.  J.,  Taft,  Rowell,  Tylbr,  Munson,  Start  and 

Thompson,  JJ. 

When  Exception  Need  not  Be  Negatived  in  a  Complaint—  Validity  of 
City  Charter— Excessive  License  Fee  Amounting  to  a  Tax— Authority 
to  License— A  Police  not  a  Taxing  Power. 

A  complaint  for  violation  of  a  city  ordinance,  requiring  a  license  fee  from 
peddlers  of  certain  kinds  of  produce,  need  not  negative  an  exception 
made  by  the  general  statutes  in  favor  of  a  person  who  vends  the  products 
of  his  own  land. 

A  city  charter  that  vests  the  administration  of  all  municipal  affairs  in  a 
mayor  and  board  of  aldermen,  to  be  called  the  city  council,  is  not  invalid 
for  omitting  to  specify  whether  the  council  must  act  by  a  majority  or 
may  act  by  a  majority  of  a  quorum. 

A  municipality,  endowed  by  the  legislature  with  authority  to  regulate, 
restrain  and  license  peddlers,  and  receive  money  for  such  licenses,  is  not 
thereby  authorized  to  exact  license  fees  for  the  purpose  of  revenue,  but 
only  as  incident  to  the  exercise  of  the  police  power,  and  a  license  fee 
of  twenty-five  dollars  is  so  largely  in  excess  of  anv  reasonable  charge  for 
granting  and  issuing  the  license  as  to  amouut  to  a  tax. 

Complaint  for  peddling  without  a  license.  Heard  in  the 
city  court  for  the  city  of  St.  Albans,  April  15,  1898,  upon 
general  and  special  demurrer  to  the  complaint.  Demurrer 
overruled.    The  respondent  excepted. 

A.  A.  Hall,  City  Attorney,  and  H.  M,  Mott  for  the  State. 

Famngion  &  Post  and  H,  P,  Dee  for  the  respondent. 

Taft,  J.  (1)  One  question  before  us  is,  whether,  in 
drawing  a  complaint  for  a  violation  of  §  3,  Chap.  26,  of  the 
ordinances  of  the  city  of  St.  Albans,  requiring  a  license  fee 
from  peddlers  of  meat,  milk,  fish,  fruit,  etc.,  it  is  necessary  to 
negative  the  exception  of  a  person  who  vends  the  products 
of  his  own  land  as  provided  by  No.  105,  Acts  1896. 
Whether  it  is  necessary  to  negate  in  an  indictment  such  facts 
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as  qualify  the  offense  and  excuse  the  respondent  from 
liability,  is  oftentimes  a  dif&cult  question.  In  Smith  v. 
Moore^  6  Greenl.  (Me.)  274,  it  was  said,  "There  seem  to  be 
many  shadowy  distinctions,  the  sound  reason  and  good 
sense  of  which  are  not  easily  discoverable.*'  It  has  been 
stated  at  times,  that  whether  the  exception  need  be 
negatived  depends  upon  whether  it  was  in  the  enacting 
clause  or  in  a  subsequent  section.  The  rule  is  so  stated  in 
Slate  ^,  Butler,  17  Vt.  145;  State  v.  Barker,  18  Vt.  195; 
State  V.  Palmer,  tb,  570;  and  State  v.  Freeman,  27  Vt.  523. 
The  same  rule  is  stated  by  Isham,  J.,  in  State  v.  Abbey,  29 
Vt.  60,  in  which  case  he  fully  discusses  the  meaning  of  the 
words,  "enacting  clause."  He  states  the  rule  fully,  and  it 
has  been  followed  since  in  all  our  cases.  Whether  the 
exception  is  in  the  first  section  of  the  statute  which  enacts 
the  offense,  or  in  a  subsequent  section,  or  in  an  independent 
statute,  is  not  determinative  of  the  question,  for  some  of  our 
cases  hold  that  the  exception  need  not  be  tlegatived  when  it 
is  in  the  section  of  the  statute  which  creates  the  offense. 
State  V.  Hodgdon,  41  Vt.  139 ;  State  v.  McCaffrey,  69  Vt.  85. 

The  rule  is  correctly  stated  by  Wilson,  J.,  in  State  v. 
Hodgdon,  supra,  viz.,  "The  exceptions  should  be  negatived 
only  when  they  are  descriptive  of  the  offense,  or  define  it, 
but  when  the  exceptions  afford  matters  of  excuse  only,  and 
do  not  define  nor  qualify  the  offense  created  by  the  enacting 
clauses,  they  are  not  required  to  be  negatived ;  but  when  the 
respondent  is  within  the  exception,  such  fact  may  be  relied 
upon  in  defense.'* 

The  term,  "enacting  clause,"  should  be  construed  to  mean 
all  parts  of  the  statutes  which  create  and  define  the  offense, 
whether  in  one  or  more  sections,  or  acts.  Bishop  says,  1 
Bish.  New  Cr.  Pr.  \  635,  §  2,  in  regard  to  the  rule,  that 
it  depends  upon  the  location  of  the  exception.  "This 
distinction  is  objectionable  for  'its  universality,  for  it  is  not 
applicable  in  all  cases,  and  as  adhering  too  closely  to  the 
letter,  omitting  the  spirit  of  the  doctrine."     Cbfford,  Justice, 
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in  U.  S.  V.  Cook,  17  Wall.  168,  says,  '^Undoubtedly  that  rule 
will  frequently  hold  good,  and  in  many  cases  prove  to  be  a 
safe  guide  in  pleading,  but  it  is  clear  that  it  is  not  a  universal 
criterion,  as  the  words  of  the  statute  defining  the  offense 
may  be  so  entirely  separate  from  the  exception  that  all  the 
ingredients  constituting  the  offense  may  be  accurately  and 
clearly  alleged,  without  any  reference  to  the  exception." 

The  correct  rule  is  tersely  stated  in  Sla^e  v.  Abbey,  29  Vt. 
60;  State  v.  Norton,  45  Vt.  258;  State  v.  Smith,  61  Vt.  346; 
and  State  v.  McCaffrey,  69  Vt.  85.  The  cases  in  this  court 
in  which  it  has  been  held  necessary  to  negative  the  exception, 
are  State  v.  Butler,  17  Vt.  145;  State  v.  Barker,  18Vt.l95; 
State  V.  Stokes,  54  Vt.  179;  and  State  v.  Stevenson,  68  Vt, 
529.  The  question  arose,  but  was  not  decided,  in  State  v. 
Palmer,  18  Vt.  570;  and  it  arose  in  a  civil  case,  IV.  U,  Tel. 
Co.  V.  Bullard,  65  Vt.  634.  In  State  v.  Hodgdon,  supra,  the 
exception  is  contained  in  the  section  of  the  act  creating  the 
offense.  The  act  defines  a  peddler,  and  authorizes  one  to 
vend  certain  goods,  wares  and  merchandise,  and  in  a  proviso 
in  the  same  section,  it  is  enacted  that  the  section  shall  not 
extend  to  certain  articles  of  domestic  growth  and  manu- 
facture. It  was  held  unnecessary  to  negate  the  exception,  as 
it  constituted  no  part  of  the  description  of  the  ofiknse,  and 
did  not  enter  into  its  definition.  This  case  was  criticised  by 
Veazey,  J.,  in  State  v.  Stokes,  54  Vt.  179,  who  said,  '*it 
would  seem  to  be  an  exception  to  the  general  line  of 
authority,  except  that  the  form  there  adopted  was  prescribed 
by  the  statute."  It  is  true  a  form,  without  negating  the 
exception,  was  prescribed  by  the  act,  but  the  court  made 
no  reference  to  that  fact  in  fully  discussing  the  question. 
There  was  no  occasion  in  State  v.  Stokes  to  criticise  the 
Hodgdon  case,  for  the  former  was  within  the  rule  which 
required  the  negation  of  the  exception.  The  act  of  abortion 
was  criminal,  unless  it  was  necessary  to  save  life.  The 
words  of  the  exception  entered  into  the  very  description  of 
the  offense. 
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The  case  before  us  is  on  **all  fours'*  with  the  case  of  Stale 
V.  Hodgdon.  It  is  like  it  in  every  essential  particular,  save 
that  in  the  case  at  bar  the  exception  is  not  contained  in  the 
enacting  clause,  the  oflFense  being  created  by  an  ordinance  of 
the  city,  and  the  exception  by  a  statute  of  the  State. 
Whether  the  exception  need  be  negatived,  very  often  depends 
upon  the  phraseology  of  the  act  creating  the  offense.  To 
illustrate,  take  the  statute  prohibiting  secular  labor  upon 
the  Sabbath.  To  exercise  secular  labor  except  such  only  as 
is  a  work  of  necessity  or  charity,  is  penal.  All  labor  is  not 
necessarily  penal,  but  only  such  as  is  not  a  work  of  necessity 
or  charity;  it  is  therefore  necessary  to  allege  that  the 
unlawful  labor  is  not  a  work  of  necessity  or  charity.  But 
if  the  statute  had  been  drawn  prohibiting  all  labor  on  the 
Sabbath,  and  a  separate  clause,  elsewhere,  provided  that 
the  act  should  not  be  construed  to  extend  to  a  w^ork  of 
charity,  under  the  rule  followed  in  this  State,  as  laid  down 
in  the  many  cases  cited  from  our  reports,  the  exception  need 
not  be  negatived. 

Bishop  says,  1  Bish.  New  Cr.  Pr.  H  639,  §  5,  that 
-whether  an  exception  need  be  negatived  is  sometimes 
"according  as  the  form  of  the  expression  and  the  nature  of 
the  matter  render  the  exception  an  element  m\\itpnfna facie 
offense,  or  in  the  defense.'*  It  is  the  undoubted  rule  at 
common  law  that  an  indictment  need  not  negative  matter 
of  defense  merely.  1  Bish.  New  Cr.  Pr.  \  638,  §  1.  The 
rule  as  given  by  the  latter  writer,  ib,^  \  512,  §  5,  is  as 
follows:  "Exceptions  in  a  statute  other  than  that  creating 
the  offense,  need  not  be  alleged  in  the  indictment." 

The  clearest  statement  of  the  rule  brought  to  our  notice, 
is  the  one  by  Clifford,  Justice,  in  U,  S,  v.  Cook,  17  Wall.  168: 
^'The  only  real  question  in  the  case  is,  whether  the  exception 
is  so  incorporated  with  the  substance  of  the  clause  defining 
the  offense,  as  to  constitute  a  material  part  of  the  descrip- 
tion of  the  acts,  omissions,  or  other  ingredients  which 
constitute  the  offense:  such  an  offense  must  be  accuratelv 
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and  clearly  described,  and  if  the  exception  is  so  incorporated 
with  the  clause  describing  the  offense  that  it  becomes  in 
fact  a  part  of  the  description,  then  it  cannot  be  omitted  in 
the  pleading ;  but  if  it  is  not  so  incorporated  with  the  clause 
defining  the  offense,  as  to  become  a  material  part  of  the 
description  of  the  offense,  then  it  is  a  matter  of  defense,  and 
must  be  shown  by  the  other  party,  though  it  be  in  the 
same  section,  or  even  in  the  succeeding  sentence."  This  is 
the  rule  heretofore  followed  in  this  State,  and  we  have  no 
case  inconsistent  with  it. 

In  the  case  before  us  the  exception  created  by  the  act  of 
1896,  is  in  no  way  descriptive  of  the  offense,  and  does  not  in 
any  manner  affect  the  offense  created  by  the  ordinance,  and 
need  not  be  negatived.  The  ordinance  makes  it  penal  to 
vend  the  articles  named,  in  the  city  of  St.  Albans,  and  the 
complaint  charging  him  with  so  doing  stands  the  test  of  a 
demurrer,  for  upon  the  face  of  the  matter,  with  nothing 
further  shown,  the  respondent  is  guilty,  and  if  he  claims 
that  he  is  within  the  exception  of  the  statute,  that  fact  must 
be  shown  by  him  in  defense.  There  is  no  exception  nor 
proviso  of  any  kind  in  the  ordinance  which  defines  the 
ofiense,  and  every  ingredient  of  the  offense  therein  defined  is 
accurately  and  clearly  described  in  the  complaint. 

(2)  It  is  claimed  the  charter  is  invalid  for  that  it  does  not 
specify  how  the  action  necessary  to  impose  a  license  shall  be 
taken,  whether  by  a  majority  of  all  the  city  council  or  of  a 
quorum  of  it.  The  charter  vests  the  administration  of  all 
municipal  affairs  in  a  mayor  and  a  board  of  aldermen,  and 
provides  that  in  their  joint  capacity  they  shall  be  called  the 
city  council.  It  was  not  necessary  to  be  more  specific  in  the 
charter.  Whether  the  city  council  did  act  legally  in  the 
matter  is  not  before  us,  but  whether  it  had  the  power  to  act 
at  all,  that  is,  whether  the  charter  was  valid  in  that  respect. 

(3 )  The  last  objection  is  that  the  license  fee  of  twenty-five 
dollars  is  in  the  nature  of  a  tax  and  not  a  reasonable  sum  to 
be  exacted  for  the  cost  and  expense  of  issuing  a  license.    The 
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legislature  is  endowed  with  the  power  of  taxation,  and  it 
granted  the  city,  Acts  of  1896,  No.  150,  §  25,  subdiv.  3, 
power  "to  regulate,  restrain,  or  license  peddlers  and  all 
monies  received  from  such  licenses  shall  belong  to  the  city, 
etc.''  From  this  extract  it  is  clear  the  city  can  license 
peddlers  and  charge  money  for  such  licenses.  It  is  claimed 
that  the  imposition  of  a  license  fee  of  the  sum  named  is 
unreasonable  and  excessive ;  that  it  is  the  exercise  of  the 
power  of  taxation  and  not  of  the  police  power.  It  is 
apparent  from  the  opinion  in  State  v.  Harrington^  68  Yt. 
622,  that  the  power  of  the  legislature  to  license  peddlers  is 
constitutional  and  may  be  exercised  by  a  municipality 
authorized  by  the  legislative  power  so  to  do.  The  power  to 
license  may  be  given  accompanied  with  the  power  to  exact 
fees  for  revenue  purposes,  but  if  the  right  to  license  is  given 
simply  as  an  exercise  of  the  police  power,  it  cannot  be  used 
as  a  means  of  revenue.  The  power  granted  the  city  of  St. 
Albans  to  "regulate,  restrain,  and  license,"  is  valid  as  an 
exercise  of  the  police  power  and  must  be  exercised  as  a  means 
of  regulation  only  and  cannot  be  used  as  a  source  of 
revenue.  The  power  to  license  for  purposes  of  taxation  is 
not  expressly  given,  and  cannot  be  implied  from  the  words 
used  nor  the  apparent  scope  of  the  charter.  Whether  in  a 
given  case  the  sum  charged  for  license  is  unreasonable  and 
excessive  may  at  times  be  a  question  of  fact  to  be  determined 
below,  but  we  think  no  two  minds  can  dissent  from  our 
holding  that  the  sum  of  twenty-five  dollars  to  be  paid  for  a 
peddler's  license  is  so  far  in  excess  of  any  sum  that  may  be 
deemed  a  reasonable  one  for  the  cost  and  expense  of 
granting  and  issuing  a  license  that  we  feel  justified  in 
declaring  it  invalid. 

Judgment  of  the  city  court  is  reversed^  demurrer 
sustained^  complaint  adjudged  insufficient  and 
quashed^  and  the  respondent  discharged. 
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George  W.  Trow  vs,  William  T.  Thomas. 

May  Term,  1898. 

Present :  Taft,  Rowbll,  Tyler,  Munson,  and  Stujt,  JJ. 

Evidence-^Damages—Negligence/or  thejury— Motions  for  Judgment  nam 
obstante  and  in  arrest— Parents*  Right  to  Recover  for  Damages  through 
Injury  to  Minor  Child. 

As  bearing  upon  the  question,  how  the  defendant  was  driTing  when  he  ran 
over  the  plaintiffs  child,  it  was  competent  for  the  plaintiff  to  proTe  that 
the  defendant  was  training  his  horse  in  the  streets  for  the  races  jnst  prior 
to  and  at  the  time  of  the  accident. 

There  was  no  error  in  admitting  evidence  that  a  child,  walking  hand  ia 
hand  with  the  plaintiff's  child,  was  also  knocked  down  and  injured  at  the 
same  time,  and  its  clothing  spattered  with  blood  which  may  have  been 
that  of  the  plaintifi^s  child. 

As  bearing  upon  the  question  of  damages,  it  was  legitimate  for  the  plaintiff 
to  show  what  he  paid  for  the  care  of  the  child,  such  sums  not  beinj; 
treated  as  recoverable  as  damages  eo  nomine. 

Whether  the  plaintiff,  the  father  of  the  child,  would  be  chargeable  with  the 
negligence  of  the  mother,  if  any,  in  letting  the  child  attempt  to  cross  the 
street  at  the  time  of  the  accident,  is  not  considered,  for,  if  he  was  charge- 
able,  negligence  was  a  question  of  fact,  properly  submitted  to  the  jury, 
and  was  found  by  thejury  in  the  plaintiff^s  favor. 

As  this  court  construes  the  charge,  thejury  were  instructed,  and  correctly, 
that  if  the  accident  occurred  through  the  defendant's  horse  becoming 
unmanageable  without  the  defendant's  fault,  he  would  not  be  liable,  but 
otherwise  if  it  became  unmanageable  through  his  fault. 

A  judgment  non  obstante  veredicto  is  never  entered  in  favor  of  the  defend- 
ant; but  when  the  defendant  has  obtained  a  verdict  under  a  plea  in 
confession  and  avoidance  and  the  matter  of  avoidance  is  insnfhcient  in 
law,  a  judgment  will  be  entered  for  the  plaintiff  upon  the  confession, 
notwithstanding  the  verdict. 

In  the  present  case  the  motion,  although  in  form  a  motion  for  judgment 
non  obstante f  is  in  substance  a  motion  in  arrest  of  judgment,  and  is  so 
treated. 

A  judgment  cannot  be  arrested  "because  the  evidence  does  not  show  any 
legal  ground  of  recovery,"  but  only  for  matters  apparent  of  record,  soch 
as,  ''that  the  declaration  does  not  set  out  any  legal  cause  of  action.*' 

A  parent  may  sustain  an  action  for  a  tortious  act  of  the  defendant  which 
results  in  injury  to  the  child  and  loss  to  the  parent  through  expense  in 
the  care  and  cure  of  the  child  and  in  fulfilling  those  obligations  that  the 
law  imposes  upon  the  parent,  even  though  there  be  no  loss  of  service. 


Vt.]  TROW    V.  THOMAS.  581 

Stich  damages  are  not  those  resultini?  trom  the  death  of  the  child,  and 

the  right  of  recovery  is  not  affected  by  the  death. 
Damages  resulting  from  the  death,  snch  as  the  expenses  of  bnrial  and  the 

loss  of  service  between  death  and  majority,  are  not  recoverable. 
Sherman  v.  fohnson^  58  Vt.  40,  followed. 

Case  for  negligently  driving  over  the  plaintiff's  child. 
Trial  by  jury,  at  the  December  Term,  1897,  Caledonia 
County,  Thompson,  J.,  presiding.  Verdict  and  judgment  for 
the  plaintiff.    The  defendant  excepted. 

The  testimony  of  Mrs.  Angell,  referred  to  in  the  opinion, 
was  that  when  she  found  her  own  child  his  clothing  was 
soiled  with  road  dust  and  stained  with  blood. 

Bates,  May  &  Stmonds  for  the  defendant. 

Taylor  &  Button  for  the  plaintiff. 

Taft,  J.  (1)  As  bearing  upon  the  question  of  how  the 
defendant  was  driving  at  the  time  of  the  accident,  it  was 
competent  for  the  plaintiff  to  prove  that  the  defendant  was 
training  his  horse  in  the  streets  just  prior  to  and  at  the  time 
of  the  accident.  If  he  was  training  his  horse  for  the  races  it 
was  more  likely  than  otherwise  he  would  be  driving  with 
.  rapidity  at  the  time  the  accident  occurred.  It  was  proper 
to  prove  such  fact.  The  fact  was  not  collateral.  His 
driving  was  a  part  of  the  same  transaction  as  that  which 
resulted  in  the  accident.  In  this  respect  the  case  is  distin- 
guishable from  that  of  Nones  v.  Northouse,  46  Vt.  587. 
This  holding  disposes  of  the  question  raised  on  reading  the 
declaration,  in  admitting  the  testimony  of  the  witnesses 
Rand,  Stanford,  and  Stewart,  and  on  the  cross  examination 
of  the  defendant. 

(2)  There  was  no  error  in  admitting  the  testimony  of 
Mrs.  Angell.  Her  child  was  walking  hand  in  hand  with 
Ruth,  the  injured  child.  Both  children  were  knocked  down, 
and  the  witness's  child  was  injured,  although  not  seriously. 
Her  testimony  tended  to  show  the  fact  of  the  accident  and 
the  nature  of  the  injuries  to  Ruth,  especially  so  if  the  blood 
on  the  child's  clothing  was  the  blood  of  Ruth. 
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(3)  As  bearing  upon  the  question  of  damages  it  was 
legitimate  for  the  plaintiff  to  show  he  employed  his  sister 
and  the  child's  grandmother  to  care  for  the  child,  and  the 
ruling  of  the  court  that  the  plaintiflF  would  be  liable  to  the 
latter  for  her  services  if  it  was  mutually  understood 
between  them  at  the  time  she  rendered  them,  that  she  w^as 
to  be  paid,  was  stating  a  well  settled  rule.  We  do  not 
understand  that  the  sums  paid  the  respective  persons  named 
were  allowed  as  damages  eo  nomine^  but  such  payments 
were  considered  in  determining  the  amount  which  the 
plaintiff  was  entitled  to  recover,  /.  ^.,  in  finding  what  was 
just  and  reasonable.  It  was  proper  and  legfitimate  for  that 
purpose. 

(4)  The  charge  was  excepted  to  because  the  court  did  not 
tell  the  jury  that  it  was  negligence  per  se  for  the  mother  to 
permit  the  child  to  be  at  the  place  of  accident  and  that  such 
negligence  contributed  to  the  accident  and  would  bar  a 
recovery.  Under  the  facts  stated  in  the  exceptions,  whether 
the  mother  was  guilty  of  negligence,  was  not  a  question  of 
law,  but  one  of  fact.  The  two  children  were  walking  a 
short  distance  in  front  of  their  parents,  were  on  the  sidewalk, 
and  turned  but  a  moment  out  of  sight  to  reach  the  street 
crossing.  The  parents  were  undoubtedly  well  acquainted 
with  the  streets  and  whether  there  was  much  or  little  driving 
in  them  at  that  time  of  day.  Whether  the  mother  was 
imprudent  in  letting  the  child  attempt  to  cross  the  street  at 
the  time,  was  a  proper  question  to  submit  to  the  jury. 
Whether  the  plaintiff  in  this  action  is  chargeable  with  the 
negligence  of  the  mother,  and  whether  the  negligence  of  the 
mother,  if  any,  was  proximate  or  remote,  we  do  not 
consider,  but  simply  hold  that  the  question  of  the  mother's 
negligence,  if  any,  was  properly  submitted  to  the  jury. 

(5)  The  defendant's  testimony  tended  to  show  that  his 
horse  became  unmanageable  and  he  could  not  control  it, 
and  that  the  accident  was  unavoidable.  The  court  charged 
that  if  the  jury  found  **that  without  the  fault  of  the  defend- 
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ant,  while  he  was  exercising  proper  care  in  managing,  con- 
trolling and  restraining  the  horse,  he  became  ungovernable 
and  unmanageable  and  without  the  fault  of  the  defendant, 
and  as  a  result  of  such  fright  and  the  inability  of  the  defend- 
ant to  control  the  horse,  the  accident  occurred,  then  the 
plaintiff  cannot  recover.*'  In  effect  the  charge  was  this, 
that  if  the  horse  became  unmanageable  without  the  fault  of 
the  defendant,  he  would  not  be  liable,  but  if  it  became 
unmanageable  through  the  fault  of  the  defendant,  he  would 
be.  This  was  correct,  and  we  cannot  infer,  in  order  to 
reverse  the  judgment,  that  the  jury  misunderstood  it  or 
applied  it  erroneously. 

(6)  After  verdict  the  defendant  moved  for  judgment, 
notwithstanding  the  verdict,  for  two  reasons,  first,  that  the 
declaration  does  not  set  out  any  legal  cause  of  action; 
second^  because  the  evidence  deduced  at  the  trial  does  not 
show  any  legal  grounds  of  recovery.  This  motion  of  the 
defendant  cannot  be  treated  as  a  motion  for  judgment  non 
obstante  veredicto,  for  the  reason  that  such  a  judgment  is 
never  entered  in  favor  of  the  defendant.  From  thenature  of 
the  motion  it  is  entered  for  the  plaintiff  only.  It  was  said 
in  Bradley  v.  Caswell,  65  Vt.  231,  that  such  a  judgment  was 
entered  in  Hackett  v.  Hewitt,  57  Vt.  442.  One  might  infer 
this  from  the  language  used  in  the  Hackett  case,  /.  e,,  that 
notwithstanding  the  verdict  a  judgment  ought  to  be 
entered  upon  the  motion  for  a  judgment.  The  motion  in 
fact  was  a  motion  in  arrest  "because  it  appears  by  the  writ 
and  declaration  in  said  case  that  the  plaintiff  has  no  cause 
of  action  against  the  defendant."  The  court  so  held,  and 
although  there  was  a  verdict  in  the  cause  for  the  defendant, 
entered  judgment  for  the  defendant  because  the  plaintiff  had 
not  stated  a  cause  of  action  in  his  declaration.  This  is  quite 
different  from  a  motion  for  a  verdict  non  obstante^  etc. 

When  the  defendant  has  a  verdict  in  those  cases  in  which 
the  plea  confesses  the  cause  of  action  but  sets  forth  a  defence 
insufficient  to  bar  the  action,  and  which  clearly  shows  that 
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in  any  way  of  pleading  the  defendant  has  no  merits,  judg- 
ment may  be  entered  for  the  plaintiff  notwithstanding  the 
verdict,  and  is  entered  upon  the  confession  in  the  defendant's 
plea.  Sometimes  judgment  non  obstante^  etc.,  is  rendered  for 
the  plaintiff  although  the  verdict  be  in  his  own  favor; 
for,  if  in  such  case,  as  above  described,  he  takes  judgment  as 
upon  the  verdict,  it  seems  that  such  judgment  would  be 
erroneous,  and  that  the  only  safe  course  is  to  take  it  as  upon 
confession.    Dtghton  v.  Bartholomew^  Cro.  Eliz.  424. 

Although  the  defendant  moved  for  e^'yiA^ai^xit  non  obstante y 
one  of  the  reasons  which  he  assigns  is,  if  sustamable^ 
sufficient  to  arrest  the  judgment,  and  the  motion  may  well 
be  treated  as  a  motion  in  arrest,  which  it  is  in  substance. 
The  second  reason,  '^because  the  evidence  adduced  at  the 
trial  does  not  show  any  legal  ground  of  recovery,"  is  not 
tenable,  for  a  judgment  is  never  arrested  save  for  matters 
apparent  of  record.  Noyes  v.  Parker^  64  Vt.  379 ;  Watte  v. 
Starkey,  68  Vt.  181.  But  the  first  reason,  "that  the 
declaration  does  not  set  out  any  legal  cause  of  action,"  is  a 
proper  matter  to  consider  on  motion  in  arrest,  for  if  no 
cause  of  action  is  alleged,  there  can  be  no  judgment,  and 
this  brings  us  to  the  question  of  the  plaintiff's  right  t«> 
recover. 

The  question  is  presented  whether  the  plaintiff  can 
maintain  an  action  against  a  person  through  whose 
negligence  injuries  are  inflicted  upon  the  plaintiff's  infant 
child,  too  young  to  render  service  to  its  parent,  to  recover 
the  necessary  medical  and  other  extra  expenses  in  caring  for 
the  child  until  its  death,  such  injuries  resulting  in  death 
some  months  later.  In  cases  of  tort  the  general  rule  is  that 
if  one  person  is  injured  by  the  negligence  of  another,  a 
recovery  can  be  had  in  all  instances  whenever  there  is  legal 
injury  and  actual  damage  as  the  result  of  the  injury.  To 
constitute  a  tort  two  things  must  concur — a  wrongful  act 
committed  by  the  defendant,  and  proximate  legal  damage 
to  the  plaintiff.      A  master  can  maintain  an  action  for  the 
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beating  of  his  servant  per  quod  servttium  anttsit.  Mary^s 
Case,  9  Coke  113.  The  loss  of  service  is  the  cause  of  action. 
The  cases  so  holding  are  too  numerous  to  need  citation. 
This  doctrine  also  applies  to  actions  brought  by  a  parent 
for  injuries  to  his  child  when  brought  for  loss  ot  the 
child's  services.  In  such  cases  the  right  of  action  is  founded 
on  the  relation  of  master  and  servant  and  not  on  that  of 
parent  and  child  and  it  applies  in  actions  for  seduction. 

These  actions  are  based  upon  loss  of  service  to  which  the 
master  or  parent  is  entitled.  It  is  stated  in  some  of  the 
books  that  a  father  cannot  maintain  an  action  for  a  battery 
on  his  child  unless  he  avers  and  proves  a  loss  of  service. 
But  this  rule  is  not  in  accord  with  the  law  of  tort  which 
gives  a  right  of  recovery  for  damages  resulting  from  the 
negligent  act  of  another,  and  Metcalfe  J.,  states  in  the 
opinion  in  Z^^««w  v.  Clark,  2  Cush.  347,  that  the  authorities 
cited  in  support  of  such  a  rule  do  not  support  it.  In  that 
case,  the  father  recovered  for  his  trouble  and  expense  in  the 
care  and  cure  of  his  child  injured  by  a  mischievous  animal, 
and  a  like  recovery  was  had  in  Durden  v.  Bameii^  7  Ala. 
169. 

There  is  no  reason  whj-  a  parent  cannot  sustain  an  action 
for  the  tortious  act  of  a  defendant,  when  the  act  results  in 
injury  to  the  child  and  loss  to  the  parent  by  being  put  to 
damage  and  expense  in  the  care  and  cure  of  the  child  and 
fulfilling  those  obligations  that  the  law  imposes  upon  him  in 
respect  to  his  children.  The  parent  is  under  a  legal  liability 
to  take  care  of  and  support  his  infant  children.  There  is  no 
reason  why  a  parent  can  maintain  an  action  to  recover 
damages  sustained  in  the  loss  of  service  of  his  child  that 
does  not  apply  with  equal  force  in  aid  of  a  recovery  for  the 
loss  he  is  subjected  to  in  nursing  and  caring  for  it  when 
injured  by  the  defendant's  negligence.  Logically  there  is  no 
reason  why  he  may  not  recover  the  damages  he  is  subjected 
to  in  respect  to  such  nursing  and  care.  We  hold  that  he  has 
the  right  to  recover  such  expenses  necessarily  sustained  by 
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him  during  the  life  of  the  child.  Such  damages  are  not  those 
resulting  from  the  death  of  the  child,  such  as  the  expense  of 
the  child's  burial  and  the  loss  of  services  subsequent  to  its 
death,  and  his  right  to  recover  damages  sustained  prior  to 
its  death  is  not  affected  by  the  death  of  the  child. 

The  plaintiff  seeks  further  to  recover  the  expense  of 
providing  suitable  burial  for  the  child.  This  he  cannot  do. 
For  as  said  by  Rowell^  J.,  in  Sherman  v.  Johnson^  58  Vt.  40, 
** Authorities  are  numerous  and  well  nigh  uniform  that  at 
common  law  the  death  of  a  human  being  affords  no  ground 
for  an  action  for  damages."  In  this  latter  cause,  the 
plaintiff  recovered  in  the  court  below  his  damages  for  the 
medical  attendance  upon  his  son  during  his  sickness,  the 
expense  of  his  burial,  and  the  services  of  his  son  had  he  lived 
from  the  time  of  his  death  until  the  age  of  twenty-one. 
There  is  no  intimation  in  the  case  that  there  cannot  be  a 
recovery  in  a  case  like  the  one  at  bar.  The  court  in  that 
case  were  requested  to  charge  that  no  damages  could  be 
recovered  for  the  pecuniary  injuries  resulting  trom  the  death 
of  the  plaintiff's  minor  son.  The  request  was  denied,  and  a 
recovery  permitted  for  the  expense  of  caring  for  his  son 
during  life,  his  burial  expenses,  and  his  services  until  the  age 
of  twenty-one  had  he  lived.  The  judgment  was  reversed. 
The  court  did  not  say  that  the  plaintiff  could  not  recover 
for  his  expense  in  the  care  for  the  child  and  in  burying  him, 
but  said :  **The  court  refused  this  request,  but  charged  that 
the  plaintiff  might  recover  for  loss  of  services  of  his  son  until 
he  would  have  been  of  age.  In  this  there  was  error  for  the 
authorities  are  numerous  and  well  nigh  uniform  that  the 
death  of  a  human  being,  though  clearly  involving  pecuniary 
loss,  affoi'ds  no  ground  for  an  action  of  damages."  It  is 
clear  the  court  regarded  the  recovery  of  damages  for  the 
loss  of  services  after  death  as  the  error.  We  hold  that  if  a 
minor  child  is  injured  by  the  negligence  of  another,  the  father, 
who  is  under  legal  obligation  to  support  the  child,  can 
maintain  an  action  against  the  negligent  person  to  recover 
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the  necessary  extra  expenses  he  is  put  to  in  caring  for  the 
child  in  its  injuries  which  proximately  resulted  from  the 
negligent  acts,  and  such  recovery  may  be  had  although  the 
child  subsequently  dies,  limiting  the  recovery  to  damages 
sustained  prior  to  the  child's  death. 

It  is  difficult  to  perceive  why,  upon  principle,  the  parent 
cannot  recover  the  damages  resulting  from  the  death,  e.  g., 
the  expenses  of  the  burial  and  for  the  loss  of  service  of  his 
child  after  death  and  before  majority.  But  the  rule  stated 
in  Sherman  v.  Johnson^  supra,  has  long  been  regarded  as 
controlling  all  actions  brought  for  damages  resulting  from 
the  death  of  a  person.  Such  has  been  the  unvarying  law  in 
England  from  time  immemorial,  which  originated  in  cases 
when  the  death  was  felonious,  the  ofifence  capital,  and  the 
private  injury  taerged  in  the  public  offense.  Whether  this 
rule  ought  to  apply  in  cases  of  negligence  not  felonious,  may 
be  questioned,  but  such  has  been  the  settled  doctrine  in  this 
country.  Ins.  Co,  v.  Brame,  95  U.  S.  754.  One  of  the  cases 
holding  otherwise  is  Cross  v.  Guthery,  2  Root,  (Conn.)  90, 
in  which  a  recovery  was  permitted  by  a  husband  against  a 
surgeon  whose  negligence  caused  the  death  of  the  wife,  for 
his  costs,  expenses  and  loss  of  society. 

Considering  the  uniform  decisions  upon  this  question  and 
the  provisions  made  by  our  statutes  for  damages  resulting 
from  death,  we  do  not  depart  from  the  rule  stated  in 
Sherman  v.  Johnson,  supra,  whatever  view  we  might  take  of 
it  if  the  case  were  of  novel  impression. 

There  was  error  in  including  in  the  judgment  twenty-four 
dollars,  the  expenses  which  the  jury  found  was  the  cost  of 
the  burial. 

This  disposes  of  all  the  questions  argued. 

Judgment  reversed  and  judgment  for  the  plaintiff 
to  recover  the  amount  of  the  verdict  less  the 
bunal  expenses  of  twenty-four  dollars. 
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Charity  B.  Isham  vs.  The  Estate  of  Isaiah  Dow. 

May  Term,  1898. 

Present:  Ross,  C.  J.,  Rowbll,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Liability  for  Wanton  or  Negligent  Act— Proximate  and  Remote  Causes- 
Damages, 

Whether  an  act  was  negligent  may  depend  npon  whether  it  could  have 
been  foreseen  that  damage  would  result,  but  when  negligence  is  estab- 
lished it  imposes  liability  ior  all  the  injurious  consequences  that  flow 
therefrom,  whatever  they  are,  until  the  intervention  of  some  diverting 
force  that  makes  the  injury  its  own,  or  until  the  force  set  in  motion  by 
the  negligent  act  has  so  far  spent  itselt  as  to  be  too  small  for  the  law's 
notice. 

One  who  by  his  wantonness  or  negligence  sets  in  motion  a  force  which, 
without  the  intervention  of  any  independent  agency,  results  in  damage 
to  another,  is  liable,  whether  the  damage  could  have  been  foreseen  or  not. 

In  questions  of  this  character,  proximity  and  remoteness  relate  to  the 
connection  of  cause  and  effect,  not  to  the  intervention  of  space  or  time. 

The  defendant  wantonly  shot  a  dog  lying  peaceably  near  his  owner's  house, 
knowing  that  the  owner's  wife  and  children  were  alone  within ;  where- 
upon the  wounded  dog  sprang  up  and  rushed  into  the  house  knocking 
down  and  injuring  the  wife.  Held,  that  the  defendant  was  liable  to  the 
wife,  and  could  not  maintain  that  he  owed  her  no  legal  duty  nor  that 
the  negligence  was  too  remote. 

Trespass  AND  Case.  Plea,  general  issue ;  trial  by  jury  at 
the  September  Terra,  1897,  Chittenden  County,  Ta/t,  J., 
presiding;  verdict  and  judgment  for  the  defendant. 

Upon  request,  the  plaintiff  stated  what  her  evidence 
would  tend  to  show,  the  substance  of  which  is  recited  in  the 
opinion,  and  the  court  ruled  that  such  facts  if  established 
would  not  entitle  the  plaintiff  to  recover  and  excluded  the 
evidence  and  directed  a  verdict  for  the  defendant.  The 
plaintiff  excepted. 

Seneca  Haselton  andy.  E,  Cushman  for  the  plaintiff. 
It  is  immaterial  whether  the  damages  could  have  been 
foreseen.    Stevens  v.  Dudley ,  56  Vt.  158;    Gilson  v.  Del.  <y 
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Hud.  Canal  Co,y  65  Yt.  213 ;  Brown  v.  Chicago,  etc.  Ry,  Co,, 
54  Wis.  342:  41  Am.  Rep.  41;  Leame\,  Bray,  3  East  286; 

1  Sedgwick  on  Damages,  (8th  ed.)  §  111 ;  Scott  v.  Shepherd, 

2  W.  Bl.  892 :  3  Wils.  403 ;  Ins.  Co.  v.  Seaver,  19  Wall.  531 ; 
Vanderburgh  v.  Truax,  4  Denio  464;  Salisbury  v.  Her- 
chenroder,  106  Mass.  458:  8  Am.  Rep.  354;  Beach  on  Contr. 
Neg.  65,  (2d  ed.)  §§  64;  Forney  v.  Geldmacher,  75  Mo.  113: 
42  Am.  Rep.  388;  Richer  v.  Freeman,  50  N.  H.  420:  9  Am. 
Rep.  267;  Billman  v.  R.  R,  Co,,  76  Ind.  176:  40  Am.  Rep. 
230;  Thomas  v.  Winchester,  6  N.  Y.  397:  57  Am.  Dec.  455. 

W.  L.  Bumap  and  Henry  Ballard  {or  the  defendant. 

The  intestate  committed  no  breach  of  any  legal  duty  that 
he  owed  the  plaintiff,  because  no  reasonably 'prudent  man 
would  have  recognized  that  to  shoot  under  those  circum- 
stances would  be  a  wrongful  or  imprudent  act.  This  is  the 
test.    Sherman  and  Redfield  on  Neg.  6,  12. 

It  was  for  the  court  to  say  whether  the  legal  duty  existed, 
and  whether,  upon  the  undisputed  facts,  there  had  been  a 
breach  of  the  duty.  Latremouille  v.  Ry.  Co.,  63  Yt.  336; 
Worthtngton  v.  R,  R.  Co,,  64  Yt.  107;  Magoon  v.  R.  R.  Co, 
67  Yt.  185. 

At  any  rate  the  negligence  was  too  remote,  Stevens  v. 
Dudley,  56  Yt.  158 ;  Gilson  v.  D,  &  H.  Co.,  65  Yt.  215 ;  Ellis 
V.  Cleveland,  55  Yt.  358;  Holmes  v.  Fuller,  68  Yt.  207; 
Ryan  v.  N.  V.  C,  R.  R.  Co.,  35  N.  Y.  210 ;  Sturgis  v.  Kountz, 
165  Pa.  358;  Renner  v.  Canfield,  36  Minn.  90. 

RowELL,  J.  Dow,  the  intestate,  a  poor  gunner,  as  he 
knew,  with  eyesight  much  impaired,  knowing  that  the 
plaintiff  and  her  children  were  alone  in  her  husband's  house, 
unlawfully,  wantonly  and  maliciously  shot  at  and  wounded 
her  husband's  dog,  lying  peaceably  in  close  proximity  to 
the  house  on  the  land  of  a  third  person,  whereupon  the 
dog  sprang  up,  rushed  wildly  and  rapidly  towards  the 
house,  entered  it  through  an  open  door  into  the  room  where 
the  plaintiff  was,  ran  violently  and   forcibly  against  her, 
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knocking  her  down  and  injuring  her ;  and  the  question  is, 
whether  the  estate  is  liable  for  it. 

The  defendant  says  that  in  order  to  recover  the  plaintiff 
must  establish  two  things,  namely,  negligence  on  the  part 
of  Dow,  and  that  her  injury  resulted  proximately  therefrom, 
and  that  the  case  shows  neither,  as  it  does  not  show  that 
Dow  owed  her  any  legal  duty,  nor  that  his  act  was  the 
proximate  cause  of  the  injury. 

But  we  cannot  adopt  this  view.  The  intestate  unlawfully, 
wantonly  and  maliciously  shot  at  the  dog,  intending,  we  will 
assume,  to  kill  it,  but  not  knowing  whether  he  would  or 
not,  and  not  knowing  what  would  happen  if  he  did  not, 
and  by  his  wanton  act  the  dog  was  set  wildly  in  motion, 
and  that  motion,  thus  caused,  continued,  without  the  idter- 
vention  of  any  other  agency,  and  without  power  on  his  part 
to  control  it,  until  the  plaintiff's  injury  resulted  therefrom. 
In  these  circumstances  the  law  treats  the  act  of  the  intestate 
as  the  proximate  cause  of  the  injury,  whether  the  injury 
was,  or  could  have  been,  foreseen  or  not,  or  was  or  not  the 
probable  consequence  of  the  act,  for  the  necessary  relation 
of  cause  and  effect  between  the  act  and  the  injury  is  estab- 
lished by  the  continuous  and  connected  succession  of  the 
intervening  events. 

This  is  the  universal  rule  when  the  injurious  act  is  wanton. 
In  16  Am.  and  Eng.  Ency.  of  Law,  434,  the  true  principle  is 
said  to  be,  that  he  who  does  such  an  act  is  liable  for  all  the 
consequences,  however  remote,  because  the  act  is  qtmsi 
criminal  in  its  character,  and  the  law  conclusively  presumes 
that  all  the  consequences  were  foreseen  and  intended.  But  it 
is  not  necessary  in  this  State,  certainly,  that  the  act  should 
be  wanton  in  order  to  impose  liability  for  all  the  injurious 
consequences.  If  it  is  voluntary  and  not  obligatory  it  is 
enough.  In  Vincent  v.  Sitnehour,  7  Vt.  at  66,  it  is  said  that 
for  such  an  act  the  doer  is  answerable  for  any  injury  that 
may  happen  by  reason  thereof,  whether  by  accident  or  care- 
lessness.   In  Wright  v.   Clarky  50  Vt.  130,  the  defendant 
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shot  at  a  fox  that  the  plaintiffs  dog  had  driven  to  cover, 
and  accidentally  hit  the  dog,  and  he  was  held  liable,  because 
the  shooting  at  the  fox  was  voluntary,  and  furnished  no 
excuse  for  hitting  the  dog,  though  he  did  not  intend  to  hit 
him.  The  same  rule  was  applied  at  ntsi  prius  without 
exception  in  Taylor  v.  Hayes,  63  Yt.  475,  where  the  defend- 
ant shot  at  a  partridge  and  accidentally  hit  a  cow.    So  in 

■ 

Bradley  v.  Andrews,  51  Yt.  530,  the  defendant  voluntarily 
discharged  an  explosive  missile  into  a  crowd  and  hurt  the 
plaintiff,  and  it  was  held  that  as  the  act  was  voluntary  and 
wrongful,  the  defendant  was  liable,  and  that  his  youth  and 
inexperience  did  not  excuse  him. 

The  rule  is  the  same  here  in  negligence  cases,  and  may  be 
formulated  thus :  When  negligence  is  established,  it  imposes 
liability  for  all  the  injurious  consequences  that  flow  there- 
from, whatever  they  are,  until  the  intervention  of  some 
diverting  force  that  makes  the  injury  its  own,  or  until  the 
force  set  in  motion  by  the  negligent  act  has  so  far  spent 
itself  as  to  be  too  small  for  the  law's  notice.  But  in  admin- 
istering this  rule,  care  must  be  taken  to  distinguish  between 
what  is  negligence  and  what  the  liability  for  its  injurious 
consequences.  On  the  question  of  what  is  negligence,  it  is 
material  to  consider  what  a  prudent  man  might  reasonably 
have  anticipated ;  but  when  negligence  is  once  established, 
that  consideration  is  entirely  immaterial  on  the  question  of 
how  far  that  negligence  imposes  liability.  This  is  all  well 
shown  by  Stevens  v.  Dudley,  66  Yt.  158,  and  Gtlson  v.  The 
Delaware  &  Hudson  Canal  Co.,  65  Yt.  213.  The  rule  is  the 
same  in  England,  as  will  be  seen  by  refering  to  the  leading 
case  of  Smtth  v.  The  London  &  South-Western  Railway  Co., 
L.  R.  6  C.  P.  14,  in  the  Exchequer  Chamber.  In  Sneesby  v. 
The  Lancashire  &  Yorkshire  Railway  Co.,  L.  R.  1  Q.  B.  D. 
42,  a  herd  of  plaintiffs  cattle  were  being  driven  along  an 
occupation  road  to  some  fields.  The  road  crossed  a  siding 
of  the  defendant's  railway  on  a  level,  and  when  the  cattle 
were  crossing  the  siding  the  defendant's  servants  negligently 
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sent  some  trucks  down  the  siding  amongst  them,  which 
separated  them  from  the  drovers  and  so  frightened  them 
that  a  few  rushed  away  from  the  control  of  the  drovers, 
fled  along  the  occupation  road  to  a  garden  some  distance  off, 
got  into  the  garden  through  a  defective  fence,  and  thence  on 
to  another  track  of  the  defendant's  railway  and  werekilled ; 
and  the  question  was  whether  their  death  was  not  too 
remote  from  the  negligence  to  impose  liability.  The  court 
said  that  the  result  of  the  negligence  was  twofold;  first, 
that  the  trucks  separated  the  cattle,  and  second,  that  the 
cattle  were  frightened  and  became  infuriated  and  were 
driven  to  act  as  they  would  not  have  done  in  their  natural 
state;  that  everything  that  occurred  or  was  done  after  that, 
must  be  taken  to  have  occurred  or  "been  done  continuously; 
and  that  it  was  no  answer  to  say  that  the  fence  was 
imperfect,  for  the  question  would  have  been  the  same  had 
there  been  no  fence  there.  Then  liability  was  made  to 
depend,  not  on  the  nearness  of  the  wrongful  act,  but  on  the 
want  of  power  to  divert  or  avert  its  consequences ;  and  it 
continued  until  the  first  impulse  spent  itself  in  the  death  of 
the  cattle.  See  Rtcker  v.  Freeman^  50  N.  H.  420 :  9  Am.  Rep. 
267;  Alabama  etc,  R.  R,  Co,  v.  Chapman,  80  Ala.  615. 

Ellis  V.  Cleveland,  55  Vt.  358,  is  not  in  conflict  with  the 
Vermont  cases  above  cited,  as  is  supposed,  for  there  there 
was  no  causal  connection  between  the  wrongful  act  and  the 
injury  complained  of,  and  so  there  could  be  no  recovery. 
As  illustrative  of  non-liability  for  damage  flowing  from  an 
intermediate  and  independent  cause  operating  between  the 
wrongful  act  and  the  injury,  see  Holmes  v.  Fuller,  68  Vt. 
207. 

Ryan  v.  The  New  York  Centtal  R,  R,  Co,,  35  N.  Y.  210, 
is  relied  on  by  the  defendant.  The  Pennsylvania  R,  R,  Co. 
V.  ITerr,  62  Pa.  St.  353,  is  a  similar  case.  It  is  said  in 
Milwaukee,  etc,  R.  R.  Co.  v.  Kellogg,  94  U.  S.  at  p.  474, 
that  these  cases  have  been  much  criticised ;  that  if  they^  were 
intended  to  hold  that  when  a  building  has  been  negligently 
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set  on  fire,  and  a  second  building  is  fired  from  the  first,  it 
is  a  conclusion  of  law  that  the  owner  of  the  second  has  no 
remedy  against  the  negligent  wrong-doer,  they  have  not 
been  accepted  as  authority  for  such  a  doctrine  even  in  the 
state  where  they  were  made,  and  are  in  conflict  with 
numerous  cases  in  other  jurisdictions.  Judge  Redfield  says 
in  13  Am.  Law  Reg.  N.  S.  16,  that  these  cases  have  not  been 
countenanced  by  the  decisions  in  other  states.  And  Judge 
Cooley  says  that  a  different  view  prevails  in  England  and 
most  of  the  American  states;  that  the  negligent  fire  is 
regarded  as  a  unity ;  that  it  reaches  the  last  building  as  a 
direct  and  proximate  result  of  the  original  negligence,  just 
as  a  rolling  stone  put  in  motion  down  a  hill,  injuring  several 
persons  in  succession,  inflicts  the  last  injury  as  a  proximate 
result  of  the  original  force  as  directly  as  it  does  the  first, 
though  if  it  had  been  stopped  on  the  way  and  started  again 
by  another  person,  a  new  cause  would  thus  have  intervened, 
back  of  which  any  subsequent  injury  could  not  be  traced ; 
that  proximity  of  cause  has  no  necessary  connection  with 
eontiguity  of  space  nor  nearness  of  time.  Cooley  on  Torts, 
1st  ed.  76. 

Judgment  reversed  and  cause  remanded. 


js 
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acts  for  himselfy  in  his  own  interest,  and  adversely  to  that  of 
the  principal ;  becatise,  in  such  case»  he  will  very  likely  act 
for  himself  rather  than  for  his  principal,  and  because  he  wiH 
not  be  likely  to  communicate  to  the  principal  a  fact  whi<A 
he  is  interested  to  conceal  or  under  no  duty  to  communicate. 

This  applies  to  all  cases  where  he  is  acting  for  himself  with 
the  corporation.  Hence,  if  a  corporate  officer,  or  agent, 
acts  avowedly  for  himself  in  a  transaction  with  the  corpo- 
ration, he  is  regarded  as  a  stranger  to  the  corporation, 
dealing  as  if  he  had  no  official  relations  with  it.  These  rules 
apply  to  controversies  growing  out  of  discount  of  bills  and 
notes  by  banks  for  their  own  officers.  In  such  cases  the 
bank  will  not  be  affected  by  notice  of  any  conditions  upon 
which  the  note  in  question  was  given,  4  Thompson's  Com. 
on  Corporations  §§  5204  to  5208.  Bank  v.  Gifford,  47  Iowa 
575 ;  Bank  v.  Christopher,  40  N.  J.  L.  435 ;  Lyndon  Mill  Co. 
V.  Lyndon  L,  and  B,  Instthiiton,  63  Vt.  581.  On  these  well 
established  principles  the  plaintiff  is  not  affected  with 
imputable  knowledge  of  the  relation  of  the  insolvent  to  the 
other  signer  of  these  notes.  Unless  knowledge  of  his 
relation  to  the  other  signer,  on  the  facts  found,  is  imputabk 
to  the  plaintiff,  it  is  not  contended  that  the  facts  found  by 
the  referee  in  regard  to  the  extension  of  the  time  of  the 
payment  of  these  notes,  if  found  from  competent  testimony 
—in  regard  to  which  no  decision  is  made — discharge  the 
insolvent  or  his  estate  from  liability  to  pay  them.  These 
notes  therefore  are  proper  charges  upon  the  estate  of  the 
insolvent. 

Claims  three,  four  and  five  are  not  contested  here. 

(2)  Claim  six  is  a  note  for  $5,000  executed  by  the 
insolvent  Jan.  17,  1891,  payable  to  the  order  of  F.  E.Briggs 
at  the  bank  of  the  plaintiff  one  month  after  date.  It  is 
found  that  this  was  an  acommodation  note  executed  by  the 
insolvent  to  his  brother,  the  cashier  of  the  plaintiff,  for  use 
at  the  plaintiff  bank.  It  was  made  without  consideration 
or  security.    The  referee  reports  that  it  bears  certain  endorse- 
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metits  and  memoranda  tipon  its  b^ck  in  the  handwriting  of 
Frank  E.  Briggs.  It  bears  the  number  of  another  note 
executed  before  that  time  by  F.  E.  Briggs  to  the  plaintiff  for 
$2,000.  There  was  no  evidence  before  the  referee  that  this 
note  was  ever  discounted  by  the  plaintiff  nor  that  the  bank 
ever  paid  any  money  or  other  consideration  for  it.  It  was 
not  entered  upon  the  records  nor  books  of  the  bank  until 
Dec.  30,  1892,  when  an  inventory  was  made  of  the  notes 
belonging  to  the  bank.  It  was  entered  upon  this  inventory. 
Feb.  1st  following  Frank  E.  Briggs  ceased  to  be  cashier,  and 
George  Briggs  became  cashier  for  three  months.  At  the  time 
of  making  this  inventory  Frank  E.  Briggs  was  short  in  his 
various  accounts  with  the  plaintiff  to  the  amount  of 
$20,000.  A  portion  of  the  shortage  was  in  his  loan 
account.  If  this  note  is  a  part  of  his  loan  account  there  is 
still  a  shortage  of  nearly  $1,000.  When  the  inventory  was 
made  both  Frank  E.  and  George  were  in  fact  insolvent,  and 
filed  petitions  to  be  adjudged  insolvents  in  the  January 
following.  They  were  both  present  at  the  making  of  the 
inventory.  It  is  found  that  Frank  E.  on  that  day,  before 
the  inventory  was  rnade^  endorsed  the  note  and  placed  it 
among  the  notes  belonging  to  the  plaintiff,  to  make  up  in 
part  the  shortage  in  his  loan  account.  When  the  note  was 
found  among  the  notes  of  the  plaintiff  in  making  this 
inventory,  the  insolvent  expressed  surprise  at  finding  this 
note  among  the  notes  of  the  bank  and  asked  what  it  meant. 
Frank  thereupon  said  that  it  belonged  to  him  to  pay. 
Thereupon  the  insolvent  wrote  across  the  back  of  the  note 
the  words,  "This  belongs  to  me  to  pay,"  and  Frank  E. 
Briggs  signed  it  by  placing  his  initials,  **F.  E.  B."  there- 
under. Thereafter  this  note  remained  among  the  notes  of 
the  bank  and  was  passed  over  by  Frank  E.  as  such  to  the 
insolvent  when  he  became  cashier  Feb.  1,  1893,  and  by  the 
insolvent  passed  over  to  his  successor  when  he  ceased  to  be 
cashier  May  1,  1893.  The  referee  finds  that  this  note,  with 
others,  was  signed  by  the  insolvent  with  the  understanding 
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oa  his  part  that  it  was  to  be  used  by  Prank  E.  at  the 
plaintiff  bank  and  to  represent  money  to  be  then  borrowed 
by  him.  There  is  no  finding  by  the  referee  that  either  the 
insolvent  or  his  brother,  Prank  E.,  was  insolvent  when  the 
latter  executed  and  delivered  to  the  former  this  note  Jan.  17, 
1891.  From  that  time  until  Dec.  30,  1892,  Prank  E.  held  it 
in  his  hands  with  the  right  to  use  it  in  his  dealings  with  the 
plaintiff,  and  on  the  latter  date  he  did  use  it  as  an  asset 
which  he  held,  to  reduce  the  shortage  in  his  loan  account 
with  the  plaintiff.  This  was  done  with  the  knowledge  of 
the  insolvent  and  without  objection  from  him.  It  then 
became  an  asset  of  the  plaintiff  with  the  knowledge  of  the 
insolvent.  It  is  not  found  that  the  plaintiff  then  believed  or 
had  reason  to  believe  that  either  the  maker  or  endorser  of 
this  note  was  insolvent.  The  note  was  not  a  convevance  of 
property  by  either.  Hence  the  assignees  of  George  Briggs 
cannot  take  advantage  of  the  fact  of  insolvency  to  defeat 
the  appropriation  of  the  note  then  made  by  Frank  E.  with 
the  acquiescence  of  the  insolvent,  to  the  use  and  benefit  of 
the  plaintiff.  On  these  views  this  note  is  a  proper  charge 
against  the  estate  of  the  insolvent.  The  referee  has  sub- 
mitted a  question  as  to  the  time  to  which  interest  should  be 
computed  on  some  of  these  claims.  We  have  not  considered 
that  question  inasmuch  as  we  understand  that  the  court  of 
insolvency  will  adjust  the  computation  of  interest  on  all 
claims  proved  against  the  estate  so  that  all  may  share 
ratably  in  the  estate. 

Judgment  affirmed  and  ordered  to  be  certified  to  the 
court  of  insolvency. 
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FrasT  National  Bank  of  Brandon  vs.  F.  E.  Brigos's 

Estate. 

May  Term,  1898. 
Present :  Ross,  C.  J.,  Tapt,  Rowbll,  Tyi*br,  Munson  and  Start,  JJ. 

Survival  of  AcHons—Cashier  Liable  for  Appropriation  of  Funds— 
Negotiable  Paper^Notarial  Certificate  as  Evidence  of  Notice— -V,  S. 
2310  Interpreted, 

If  claims  in  favor  of  a  bank  are  lost  throngh  the  neglect  of  its  cashier  to 
perform  his  dntj,  the  canse  of  action  arising  therefrom  dies  with  the 
cashier  and  cannot  be  enforced  against  his  estate. 

If  the  cashier  of  a  bank  takes  from  his  creditor  receipted  bills  of  the 
indebtedness,  agreeing  to  deposit  the  amount  to  his  credit  in  the  bank, 
and  thereupon,  without  either  making  the  deposit  or  giving  the  credit, 
pajs  his  creditor's  draft  from  the  funds  of  the  bank,.he  is  liable  as  for  an 
appropriation  of  its  funds  to  his  own  use,  and  the  claim  survives 
against  his  estate. 

A  notary's  certificate  is  not,  by  common  law,  evidence  that  notice  of 
dishonor  has  been  given  to  the  drawer  or  endorser. 

V.  S.  2310,  providing  that  a  notarial  certificate  of  non-payment,  protest 
and  notice  of  dishonor  of  a  negotiable  note,  inland  bill,  draft  or  check 
shall  be  evidence  of  the  fact  of  non-payment,  protest  and  notice,  applies 
only  to  protests  within  this  State. 

A  notary's  certificate  of  non-payment,  protest  and  notice,  made  without 
this  State,  is  not  evidence  that  notice  w^as  given  to  the  drawer  or 
indorser,  in  the  absence  of  proof  of  the  law  of  the  state  where  the 
protest  was  made.  What  effect  the  law  of  the  place  might  have,  if 
proven,  is  not  considered. 

Appeal  from  probate.  Upon  the  report  of  a  referee  at  the 
September  Term,  1897,  Rutland  County,  Ross,  C.  J., 
presiding,  a  pro-forma  judgment  was  rendered  for  the 
plaintiff,  to  which  the  defendant  excepted. 

Stewart  &  Wilds  and  Onnsbee  &  Briggs  for  the  defendant. 

Joel  C.  Baker  and  E,  S,  Marsh  for  the  plaintiff. 

Ross,  C.  J.  (1)  The  intestate  was  cashier  of  the  plaintiff 
bank.     The  bank  seeks  to  charge  his  estate  with  claims 
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numbered  thirty-two,  tbirty-five,  forty-four,  and  seventy,  on 
the  ground  that  the  intestate  failed  faithfully  to  discharge 
his  duty  to  it  as  cashier.  All  these  clains  except  the  one 
numbered  seventy  are  represented  by  notes.  On  none  of 
them  except  thirty-five  was  the  intestate  a  party  to  the  note, 
as  maker,  indorser,  or  otherwise.  It  is  found  that  the 
intestate  entered  thirty-two  and  forty-four  on  the  loan  and 
discount  accounts  of  the  bank,  but  did  not  present  them  to 
the  directors  for  approval  before  they  were  discounted. 
This  is  the  only  neglect  of  duty  reported.  It  is  not 
specifically  found  that  it  was  his  duty  to  have  presented 
them  to  the  directors  for  discount.  The  intestate  in  no  way 
profited  by  the  discount  of  these  notes. 

The  intestate  was  a  member  of  the  firm  which  was  the 
maker  of  note  thirty-five.  The  same  has  become  barred  by 
the  statute  of  limitations.  It  is  found  that  it  was  the  duty 
of  the  intestate  to  keep  the  same  current,  and  this  is  the 
only  ground  claimed  for  charging  his  estate  with  its 
payment.  Seventy  is  for  an  overdraft  of  the  private 
account  of  one  Bliss.  It  is  found  that  the  overdrawing 
continued  for  over  five  months.  Deposits  were  made  in  the 
meantime,  so  that  the  amount  overdrawn  fluctuated  from 
time  to  time.  Bliss  was  worthless  and  his  financial 
reputation  bad.  It  is  not  found  that  the  overdrawing  was 
unauthorized  by,  nor  unknown  to,  the  directors.  The 
liability  of  the  estate  for  this,  as  for  the  notes  already 
named,  rests  upon  the  failure  or  neglect  of  the  intestate  to 
discharge  his  duty  to  the  bank  as  its  cashier,  if  he  was  under 
a  duty  in  these  respects. 

In  regard  to  some  of  these  claims  it  is  not  found  what  the 
duty  of  the  intestate  was,  which  he  neglected  to  perform, 
nor  is  it  found  that  these  claims  were  lost  to  the  bank 
through  his  neglect  to  discharge  any  specific  duty. 
Assuming  that  these  claims  were  lost  in  whole  or  in  part  by 
the  intestate's  neglect  to  perform  a  duty  which  devolved 
upon  him  by  virtue  of  his  office  of  cashier,  such   neglects 
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were  torts  which  are  not  made  to  survive  by  the  statute, 
and  which  died  with  the  intestate.  Winhall  v.  Sawyer^  45 
Vt.  466 ;  Dana  v.  Lull,  21  Vt.  383 :  Schouler's  Executors 
and  Administrators,  §  370;  Franklin  v.  Low,  1  Johns.  396; 
Witters  v.  Foster,  26  Fed.  Rep.  737;  Boston  &  Maine  R.  R. 
V.  Graves,  80  Fed.  Rep.  588. 

(2)  Seventy-one  is  for  an  overdraft  by  C.  W.  Briggs,  a 
brother  of  the  intestate,  made  by  the  brother  and  allowed  by 
the  intestate  under  these  circumstances:  The  intestate 
was  owing  C.  W.  Briggs  more  than  the  amount  of  the 
overdraft.  Before  the  overdraft  C.  W.  Briggs  agreed  with 
the  intestate  that  the  intestate  should  deposit  to  his  account 
with  the  bank  the  amount  of  such  indebtedness,  and  gave 
him  the  bills  of  the  indebtedness  receipted.  C.  W.  Briggs 
thereupon  made  the  draft  and  the  intestate  paid  it  from  the 
funds  of  the  bank,  but  did  not  credit  C.  W.  Briggs's  account, 
nor  deposit  to  his  account,  the  indebtedness  which  had  been 
receipted  to  him  by  C.  W.  Briggs.  Under  these  circumstances 
it  is  manifest  that  it  is  the  duty  of  the  intestate,  as  between 
him  and  C.  W.  Briggs,  to  pay  the  amount  of  this  overdraft 
to  the  plaintiff,  that  C.W.  Briggs  had  furnished  the  intestate 
with  funds  which,  between  them,  was  to  be  used  to  furnish 
a  fund  on  which  this  draft  was  made  and  from  which  it  was 
to  be  paid.  Under  the  circumstance  the  payment  by  the 
intestate  of  this  draft  from  the  funds  of  the  bank,  was  as 
between  him  and  C.  W.  Briggs,  an  appropriation  of  so 
much  of  the  funds  of  the  bank  to  the  use  and  benefit  of  the 
intestate.  This  claim  should  be  allowed  against  the  estate 
of  the  intestate. 

(3)  The  other  claims  contested  by  the  estate  are  five 
promissory  notes  executed  and  payable  on  time,  without 
this  State,  indorsed  by  the  intestate  and  discounted  by  the 
plaintiff.  They  were  all  presented  for  payment  at  the  places 
where  made  payable  and  there  duly  protested  for  non- 
payment. The  records  of  the  protest  attached  to  the  several 
notes  state  that  the  notary  making  the  protest  duly  and 
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seasonably  forwarded  by  mail  to  the  intestate  notice  of  the 
dishonor  of  the  note.  If  this  statement  of  the  notary  in  the 
certificate  of  protest  is  competent  evidence  from  which  to 
find  that  the  intestate  was  duly  notified  of  the  dishonor  of 
these  notes,  the  referee  finds  that  the  intestate  was  duly 
notified  and  that  his  estate  is  liable  for  their  payment.  He 
submits  whether  the  statement  in  the  certificate  is  competent 
evidence  from  which  to  find  that  the  intestate  was  duly 
notified  of  the  dishonor  of  these  notes. 

By  V.  S.  2310  a  negotiable  promissory  note,  inland  bill  of 
exchange,  draft  or  check  may  be  officially  protested  for 
non-payment  by  a  notary  public,  and  notice  thereof  to  the 
parties  to  the  instrument  may  be  given  by  such  notary  as  in 
case  of  a  foreign  bill  of  exchange;  and  the  certificate  of 
such  notary,  under  his  hand  and  official  seal,  is  made 
evidence  of  such  protest,  non-payment  and  notice,  as  in  case 
of  a  foreign  bill  of  exchange.  This  is  applicable  only  to 
protests  within  this  State.  It  does  not  authorize  the  giving 
of  notice  by  a  notary  in  protests  made  without  the  State, 
nor  make  his  certificate  evidence  that  he  gave  notice.  The 
operative  force  of  such  protests,  made  in  other  states, 
depends  upon  the  laws  of  such  states.  At  the  common  law^ 
the  certificate  of  the  notary,  by  a  custom  arising  from 
necessity,  was  competent  evidence  to  show  demand,  non- 
payment and  protest  of  a  foreign  bill  of  exchange,  but  not 
of  notice  of  dishonor.  Whether  notice  of  dishonor  was  duly 
received  by  the  party  to  be  charged  could  generally  be 
shown  otherwise,  and  there  was  no  necessity  for  making  the 
notarial  certificate  evidence  of  such  fact.  Hence  the  notarial 
certificates  attached  to  these  notes,  by  the  common  law  arc 
not  competent  evidence  to  show  notice  of  their  dishonor 
to  the  intestate.  No  other  evidence  of  notice  of  dishonor 
was  introduced  before  the  referee.  The  notarial  certificates 
were  not  competent  evidence  to  prove  such  notice  to  the 
intestate,  either  by  the  common  law  or  by  V.  S.  2310.  What 
might  have  been  the  effect  of  such  certificates  to  prove  notice 
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of  dishonor  to  the  intestate,  if  it  had  been  shown  that  the 
law  of  the  states  where  the  protests  were  made  authorized 
the  notary  to  give  such  notice  and  made  his  certificate 
evidence  of  giving  such  notice,  is  not  raised,  nor  considered. 
There  was  no  competent  evidence  before  the  referee  from 
which  to  find  that  the  intestate  was  duly  notified  of 
dishonor  of  these  notes.  Hence  his  estate  is  not  liable  for 
their  payment. 

Judgment  reversed ^  and  judgment  for  the  plaintiff 

for  the  amount  allowed  absolutely  by  the  referee^ 

increased   by  amount  of   overdraft    numbered 

seventy-one.     Judgment  to   be   certified  to   the 

probate  court. 


MiDDLBBURY  ElECTRIC  Co.  VS,  A.   P.  TuPPER,  et  al. 

May  Term,  1898. 

Present :  Ross,  C.  J.,  Taft,  Rowell,  Tyler,  Start  and  Thompson,  JJ. 

Tenants  in  Cammon^Contribution— Repairs  in  More  Expensive  Material, 

Tenants  in  common  are  bonnd  to  contribute  to  tbe  expense  of  necessary 
repairs,  bnt  not  of  permanent  improvements. 

It  is  no  objection  to  a  recovery  of  contribution  among  co-tenants  for 
necessary  repairs  that  the  repairs  are  made  of  a  material  more  expensive 
than  the  original,  bnt  of  the  same  kind,  if  the  increased  expense  is  justi- 
fied by  ijTcater  durability,— as  where  a  flume  of  hemlock  and  second 
growth  pine  is  rebuilt  of  Georgia  pine ;  but  the  expense  of  an  increase  in 
size  is  not  recoverable. 

Chancery.  Heard  upon  pleadings  and  master's  report  at 
the  December  Term,  1897,  Addison  County,  before  Munson, 
Chancellor,  whose  decree  limited  the  recovery  against  the 
defendant  Tupper  to  one-fifth  of  four  hundred  dollars.  The 
orator  appealed. 
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Button  &  Button  for  the  orator  cited  Ktdder  y.  Rixfard^  16 
Vt.  169 ;  Sanborn  y.  Braley^  47  Vt.  170 ;  Farrand  v.  Gleason^ 
56  Vt.  633;  Webb  v.  Laird,  59  Vt.  108:  62  Vt.448;  Lamson 
Y.  Worcester,  58  Vt.  381 ;  4  Kent's  Com.  370;  1  Wash.  Real 
Prop.  663 ;  Meeting  House  Society  y.  Rochester,  66  Vt.  501 ; 
Campbells,  Mesur,  4  Johns.  Ch.  333. 

W.  H,  Blus  for  the  defendant  Tupper  cited  Kidder  y. 
Rtxford,  16  Vt.  169;  Farrand  y.  Gleason,  56  Vt.  633;  4 
Kent's  Com.  (ed.  1896)  370,  371  and  notes. 

Tyler,  J.  The  following  are  substantially  the  facts  found 
by  the  master : 

The  orator  and  the  defendants,  A.  P.  Tupper  and  H.  S. 
Peck,  were  tenants  in  common  of  a  water  power  on  the 
west  side  of  Otter  Creek  in  Middlebury  and  of  aflumeaboat 
one  hundred  and  thirty  feet  long  for  the  utilization  of  the 
power,  about  twenty  feet  of  the  flume  being  called  the  bulk- 
head. By  the  terms  of  the  couYCyances  by  which  these  two 
defendants  acquired  their  rights  as  such  tenants  they  were 
obliged  each  to  contribute  one-fifth  part  of  the  cost  of 
building  and  keeping  the  flume  and  bulk-head  in  repair.  On 
April  18,  1895,  the  gates  and  one  side  of  the  bulk-head  were 
carried  out  by  high  water;  the  remaining  portion  of  the 
bulk-head  and  a  small  part  of  the  flume  that  remained 
adjoining  it  were  in  such  a  condition  of  decay  that  the 
proper  repair  of  the  flume  necessitated  rebuilding  the  bulk- 
head and  the  small  portion  of  the  flume  adjoining  it.  In  the 
summer  following  the  orator  proceeded  to  rebuild  the  bulk- 
head and  the  small  portion  of  the  flume. 

The  original  flume  was  built  of  hemlock  and  second-growth 
pine.  The  material  used  in  rebuilding  it  was  Georgia  pine,  a 
more  durable  wood  than  that  originally  used  and  about 
twice  as  expensiYC,  though  its  expensiYcness  was  not  out  of 
proportion  to  its  durability.  The  old  bulk-head  had  rested 
upon  timbers  crossing  each  other  at  the  ends.  The  new  one 
rested  upon  a  foundation  of  stone,  and  as  preparatory  to 
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the  laying  of  this  foundation,  rock  was  blasted  out.  The 
original  bulk-head  was  about  twelve  feet  wide  and  eleven 
feet  deep:  For  a  distance  of  about  eight  feet  the  bottom  of 
the  bulk-head  was  lowered  about  three  feet  so  as  to  provide 
a  trap  or  sand  box.  The  sides  and  end  of  the  new  bulk-head 
were  carried  up  two  feet  higher  than  the  old  one  had 
extended,  and  the  new  bulk-head  was  made  three  feet  wider 
than  the  old  one.  Three  supply  gates  were  placed  in  the 
new  bulk-head,  the  old  one  having  had  but  two.  In  the  new 
one  there  were  two  waste  gates,  while  in  the  old  there 
was  but  one.  So  far  as  the  new  structure  differed  from  the 
old  in  respect  to  foundation,  dimensions  and  adaptations,  it 
was  more  serviceable  than  the  old,  and  was  more  in  accord- 
ance with  modern  methods  of  construction,  and  all  the 
various  changes,  modifications  and  adaptations  were 
improvements  of  a  permanent  character.  The  cost  of  the 
repairs  and  improvements  was  $791,  which  the  master  finds 
was  reasonable.  It  did  not  appear  that  the  conditions  of 
the  water  supply  taken  by  the  bulk-head  had  undergone  any 
change  and  a  new  bulk-head  having  the  same  shape, 
size,  foundation  and  appliances  as  the  old,  would  have 
rendered  the  same  service  that  the  old  one  had  rendered. 

If  the  new  construction  had  been  of  the  same  shape  and 
dimensions  as  the  one  it  took  the  place  of,  and  had  been 
built  with  the  same  kind  of  foundation  and  the  same  appli- 
ances as  had  belonged  to  the  former  one,  butbuilt  of  Georgia 
pine  or  other  equally  good  material,  the  cost,  as  nearly  as 
can  be  estimated,  would  have  been  $525. 

If  the  part  which  it  was  necessary  to  rebuild  had  been 
constructed  in  the  same  manner  as  that  which  it  took  the 
place  of  with  a  like  foundation  and  of  hemlock,  the  cost  as 
nearly  as  could  be  estimated  would  have  been  $400. 

The  master  further  found  that  this  work  was  done  by  the 
orator  after  notice  to  its  co-tenants  and  their  refusal  to  join 
therein.  The  only  question  submitted  is,  what  part  of  the 
expense  incurred  can  be  recovered  of  defendant  A.  P.  Tupper 
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as  for  repairs,  the  law  being  settled  that  the  defendants  are 
not  liable  to  contribute  for  the  expense  of  permanent 
improvements.    Farrand  v.  Gleason^  56  Vt.  633. 

The  use  of  Georgia  pine  in  rebuilding  the  flume  was  justi- 
fiable for  it  was  of  the  same  kind  of  material  as  that 
formerly  used,  but  differed  in  quality,  and  though  more 
expensive  than  hemlock,  its  durability  was  proportionately 
greater.  The  deepening  and  widening  the  flume,  the  rock 
blasting  and  laying  a  stone  foundation  for  the  bulk-head, 
and  the  additional  supply  and  waste  gates  were  all  permanent 
improvements  for  the  expense  of  which  the  defendants  are 
not  liable  to  contribute. 

If  the  new  bulk-head  had  been  of  the  same  dimensions  as 
the  old  one,  a  stone  foundation  for  it  might  have  been 
considered  repairs,  for  though  more  expensive  it  would  have 
been  more  durable.  The  report  furnishes  no  basis  for  the 
allowance  of  a  part  of  the  expense  of  the  foundation  as 
constructed. 

Decree  reversed  and  cause  remanded  with  mandaie 
that  the  orator  have  a  decree  against  defendant  A,  P. 
Tupper  to  recover  one-fifth  of  five  hundred  and 
twenty-five  dollars. 


William  W.  Bragg  vs.  The  City  of  Rutland. 

May  Term,  1898. 

Present :    Ross,  C.  J.,  Tapt.  Rowbll,  Munson,  and  Start,  JJ. 

Municipal  Liability  for  Acts  of  Contractors  and  Officers. 

The  defendant  city  had  a  contract  with  a  third  party  to  lay  the  city's 
water  pipes,  the  work  to  be  done  to  the  approval  of  its  superintendent. 
In  laying  a  pipe  the  contractor,  by  direction  of  the  superintendent,  cut 
into  the  plaintiffs  private  drain  nnder  the  public  street  and  embedded 
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the  pipe  therein,  caasing  the  sewage  to  set  back  into  the  plaintiff's 
premises  to  his  dama<j:e.  Held^  that  the  city  was  responsible  for  the  act 
of  the  superintendent,  who  in  giving  the  direction  was  acting  within 
the  scope  of  the  contract. 
Whether  the  city's  right  to  lay  the  pipe  was  paramount  to  the  plaintiff's 
right  to  maintain  his  drain,  is  a  question  not  raised  by  the  record. 

Case.  Trial  by  jury  at  the  March  Term,  1897,  Rutland 
County,  Tyler ^  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiff.    The  defendant  excepted. 

Charles  L,  Howe  for  the  defendant. 

Horace  IV,  Love  for  the  plaintiff. 

RowBLL,  J.  The  city  contracted  with  Inman  Brothers, 
whose  business  it  was  to  do  such  work,  to  furnish,  deliver, 
lay  and  set  water  pipes,  valves,  and  fire  hydrants  in  certain 
streets  of  the  city,  for  the  purpose  of  extending  its  water 
system,  the  city  reserving  the  right  to  change  courses  and 
to  add  to  or  diminish  the  quantity  of  the  several  sizes  of 
pipe  specified. 

All  pipes  were  to  be  laid  in  true  line  and  grade  under  the 
direction  of  the  superintendent  of  the  city  water-works,  and 
to  have  a  fair  and  uniform  bearing  on  firm  and  well 
compacted  earth  throughout  their  entire  length,  and  in  no 
case  to  lie  in  contact  with  ledge  nor  boulders,  and  to  be  not 
less  than  four  feet  and  a  half  below  the  surface  of  the 
ground.  All  work  was  to  be  done  in  a  thorough  and 
workmanlike  manner,  subject  to  the  inspection  and  approval 
of  the  superintendent  of  the  city  water-works  **in  charge;" 
and  the  work  and  the  materials  were  subject  at  all  times  to 
the  superintendence  and  inspection  of  said  superintendent  or 
such  other  person  as  the  city  water  committee  should 
appoint;  and  if  the  superintendent  or  other  person 
appointed,  condemned  and  rejected  any  inferior  work  or 
material,  such  work  or  material  was  to  be  immediately 
excluded  and  removed  by  the  contractors,  and  replaced  with 
proper  and  acceptable  work  or  material,  without  extra 
compensation  therefor. 
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There  was  a  private  plank  drain  that  conducted  sewage 
from  the  plaintifTs  bakery,  and  from  other  buildings  in  the 
vicinity,  to  a  public  sewer  in  West  Street,  which  was  a  public 
highway ;  and  the  workmen  of  the  contractors,  in  ditching 
the  street  for  the  water  pipe,  and  to  lay  it  at  continuous 
grade,  cut  a  little  into  the  top  of  said  drain  and  imbedded 
the  pipe  therein,  whereby  the  drain  was  so  obstructed  that 
in  time  it  caused  the  sewage  to  set  back  into  the  plaintiflTs 
bakery  and  do  the  damage  complained  of. 

The  superintendent  of  the  city  water-works  was  present 
at  the  time,  and  intending  to  act  within  the  scope  of  his 
authority  as  such  and  in  accordance  with  said  contract, 
directed  that  the  drain  be  cut  and  the  pipe  imbedded  therein 
as  aforesaid,  and  the  question  is,  more  especially,  whether 
the  city  is  liable  for  his  act,  and  not  so  much  whether  it  is 
liable  for  the  act  of  the  servants  of  the  contractors,  as  it 
would  have  been  had  he  not  interfered  in  the  matter. 

Without  considering  whether  he  was  acting  within  the 
scope  of  the  authority  conferred  upon  him  by  the  city 
charter,  we  think  he  was  acting  within  the  scope  of  the 
authority  conferred  upon  him  by  the  contract.  The  contract 
afforded  no  standard  by  which  to  determine  whether  the 
work  was  done  in  a  thorough  and  workmanlike  manner, 
except  the  approval  and  acceptance  of  the  superintendent  or 
such  other  person  as  the  water  committee  should  appoint, 
and  they  appointed  no  other,  so  it  was  left  to  the 
superintendent.  The  contractors  could  not  know  what 
would  be  satisfactory  to  him  unless  he  directed,  and  they 
would  have  to  follow  his  directions  in  order  to  avoid  his 
condemnation  and  meet  his  approval,  and  this  necessarily 
gave  him  the  right  to  direct  haw  the  work  should  be  done 
within  the  general  limits  of  the  contract. 

But  it  is  said  that  the  right  of  the  city  to  lay  the  pipe  in 
the  street  was  paramount  to  the  right  of  the  owners  to 
maintain  their  drain  therein,  and  that  therefore  the  city  is 
not  liable.    The  exceptions  show  that  the  defendant  objected 
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below  that  the  action  could  not  be  maintained,  for  that 
there  was  no  testimony  to  show  a  right  to  maintain  the 
drain  in  the  street.  But  the  exceptions  do  not  show 
whether  there  was  such  testimony  or  not,  and  we  cannot 
assume  that  there  was  not.  Hence  this  question  is  not 
raised  by  the. record. 

Judgment  affirmed. 


Haven  P.  Stowe  vs.  The  Town  of  Stowe. 

May  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Tyler,  Start  and  Thompson,  JJ. 

Acts  of  /88o,  No.  go^Acts  of  i886^  No,  5— K.  S.  3460,  5463—Statutory 
Construction^ Tajres  Paid  under  Protest^What  Is  Compulsion, 

The  warning  was,  "to  see  if  the  town  will  vote  to  accept  the  provisions  of 
Act  No.  90,  Laws  of  1880,  as  amended  by  Act  No.  5,  Laws  of  1886, 
relating  to  the  collection  of  taxes,"  and  the  town  voted  an  acceptance 
in  the  words  of  the  warning.  The  revision  of  1894  had  repealed  the 
sections  referred  to,bnt  re-enacted  them  with  amplifications,  and  declared 
that  the  provisions  of  the  revised  statutes,  so  far  as  they  were  the  same 
as  those  of  existing  laws,  should  be  construed  as  a  continuation  of  such 
laws,  and  not  as  new  enactments.  Held  that  the  new  law  was  to  be 
regarded  as  a  continuation  of  the  old,  for  it  was  not  necessary  that  an 
entire  act  should  be  reproduced  without  alteration  to  bring  the  re- 
enactment  within  this  rule  of  construction  ; 

That  the  purpose  of  the  warning  was  to  secure  a  vote  to  adopt  a  certain 
authorized  method  of  collecting  taxes,  and  the  vote  is  to  be  treated  as 
an  adoption  of  that  method ; 

That  the  vote  authorized  the  selectmen  to  deliver  the  town  school  tax  to 
the  treasurer  for  collection,  although  that  tax  was  unknown  to  the  law 
of  1886,  for  the  language  of  the  warning  and  vote  is  to  be  taken  as  an 
inaccurate  but  sufficient  designation  of  the  statute  as  enlarsred. 

One  who  pays,  under  protest,  an  illegal  tax  to  the  town  treasurer, 
authorized  to  collect  taxes,  after  receiving  notice  from  the  treasurer  that 
if  the  tax  is  not  paid  by  a  day  named,  its  collection  will  be  enforced  by 
warrant,  is  to  be  treated  as  having  paid  under  compulsion  and  entitled 

39 
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to  recover  the  payment.  It  is  not  necessary  that  he  should  have  waited 
nntil  near  the  end  of  the  time  allowed. 
Allen  Y.  Burlington^  45  Vt.  202,  is  adhered  to;  and  no  material 
distinction  is  recognized  between  a  case  in  which  a  discount  is  allowed 
upon  a  tax  if  paid  before  a  day  named,  and  one  in  which  the  tax  is  to  be 
increased  by  a  penalty  if  not  so  paid. 

General  Assumpsit.  Plea,  the  general  issue.  Trial  by 
jury  at  the  September  Term,  1897,  Chittenden  County, 
Rowelly  J.,  presiding.  Verdict  ordered  and  judgment  thereon 
rendered  for  the  plaintiff".    The  defendant  excepted. 

The  action  was  brought  to  recover  money  paid  by  the 
plaintiff"  to  the  defendant's  treasurer  as  taxes  upon  the  list 
of  1896.  The  plaintiff^s  evidence  tended  to  show  that  the 
list  against  him  was  illegal,  that  he  received  notice  from  the 
treasurer  that  the  taxes  must  be  paid  on  or  before  October, 
1896,  to  obtain  the  discount  and  save  costs  of  collection, 
and  that  il  unpaid  by  that  date,  a  warrant  would  be 
issued  against  all  delinquents ;  that  on  September  5, 1896, 
he  paid  the  sum  of  $272.84  under  protest  "with  reservation 
of  all  the  rights  to  contest  the  validity  of  the  taxes  in  every 
particular,"  insisting  that  the  money  must  be  so  received  if 
at  all,  and  received  from  the  treasurer  a  receipt  acknowl- 
edging that  the  payment  was  made  and  received  under 
protest.  The  other  material  facts  are  apparent  from  the 
opinion. 

At  the  close  of  the  plaintiff's  evidence  the  defendant  moved 
for  a  verdict.  The  motion  was  overruled,  and  the  defendant 
not  desiring  to  go  to  the  jury  on  any  question  of  fact,  a 
verdict  was  directed  for  the  plaintiff"  for  $277.07.  In 
arriving  at  this  sum  the  amount  which  would  have  been  a 
legal  tax  against  the  plaintiff"  upon  his  real  estate  in  Stowe 
was,  by  consent  of  the  plaintiff",  deducted  from  the  whole 
sum  paid  under  protest  and  to  the  balance  such  interest  ^vas 
added  as  the  parties  agreed  was  correct. 

Z.  C  Moody  and  Geo,  M.  Powers  for  the  defendant, 
contended  as  stated  in  the  opinion,  citing  upon  the  question 
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of  voluntary  payment,  Cooley,  Taxation,  81.1,  812;  2 
Desty,  Taxation,  790,  792;  2  Dillon  Municip.  Corp.  857; 
Baltimore  v.  Lefferman,  4  Gill.  425 ;  Morns  v.  Baltimore^  5 
Gill.  244;  Gordon  v.  Baltimore,  5  Gill.  231;  R,  Co,  v.  Dodge 
County  Comrs.,  98  U.  S.  541;  Brumagim.  v.  Ttllinghast^ 
18  Cal.  271;  Bucknall  v.  Story,  46  Cal.  596;  Bank  v. 
Webber,  52  Cal.  73;  Mernll  v.  Austtn,  53  Cal.  379; 
Sheldon  w.  School  Dist,,  24  Conn.  88;  Converse  v.  Noms, 
62  Ga.  538;  Edtnburg  v.  Hackney,  54  Ind.  83;  Hathaway 
\.  Addison,  4;%  Me.  440;  Forbes  v.  Appieton,  5  Cush.  115; 
Z^^  v.  Templeton,  13  Gray  476;  Barrett  v.  Cambridge, 
10  Allen  48;  i?a«y&  v.  Mayor,  51  Barb.  179;  »^//y^  v. 
Pelton,4:0  Ohio,  306;  //w.  G?.  v.  Allegheny,  101  Pa.  250; 
Peebles  v.  Pittsburg,  101  Pa.  304;  Wheatley  v.  «^a/^/^,  36  Vt. 
237;  Taggart  v.  <^zr^,  37  Vt.  47;  Babcock  v.  Granville,  44 
Vt.  325 ;  Sowles  v.  Sow/^  59  Vt.  131 ;  Meacham  v.  Newport 
70  Vt.  264. 

K  jE*.  Bullard  and  Seneca  Haselton,  for  the  plaintiff,  cited 
to  the  proposition  that  it  is  unnecessary  that  a  warrant 
should  have  been  issued,  Henry  v.  Chester,  15  Vt.  466; 
Babcock  V.  Granville,  44  Vt.  326;  Allen  y .  Burlington,  ^b 
Vt.  202;  Preston  v.  ^^j/^«,  12  Pick.  7;  5<7w^.y  v.  5iw/^,  59 
Vt.  134. 

MuNSON,  J.  It  is  contended,  first,  that  the  vote  of  the 
defendant  town  gave  its  treasurer  no  authority  in  respect 
to  the  tax  in  question.  The  warning  was,  **to  see  if  the 
town  will  vote  to  accept  the  provisions  of  Act  No.  90,  Laws 
of  1880,  as  amended  by  Act  No.  5,  Laws  of  1886,  relating 
to  the  collection  of  taxes,"  and  the  town  voted  an 
acceptance  in  the  words  of  the  warning.  The  defendant 
claims  that  the  acts  named  in  the  warning  and  vote  had 
been  repealed  prior  to  the  meeting,  so  that  no  valid  vote 
could  be  predicated  upon  them.  It  is  true  that  the 
substance  of  those  acts  had  been  re-enacted  in  the  Vermont 
Statutes,  and  that  the  acts  themselves  had  been  repealed  by 
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§  5463  of  that  revision.  But  bv  §  5460  of  the  revision  it 
was  enacted  that  the  provisions  thereof,  so  far  as  they  were 
the  same  as  those  of  existing  laws,  should  be  construed  as  a 
continuation  of  such  laws,  and  not  as  new  enactmenta. 
It  was  not  necessary  that  an  entire  act  should  be  reproduced 
without  alteration  to  bring  the  re-enactment  within  this 
rule  of  construction.  The  rule  is  clearly  applicable  to  a 
re-enactment  of  provisions  sufficiently  complete  to  stand 
independently,  even  though  a  broader  scope  be  given  them 
in  the  revision.  The  present  law  for  the  collection  of  taxes 
by  the  treasurer  is  to  be  regarded  as  a  continuation  of  the 
old  law  with  amplifications.  The  designation  of  the  law  by 
the  numbers  of  the  original  enactments  cannot  have  misled 
the  voters  as  to  the  proposition  to  be  submitted.  The 
purpose  of  the  warning  was  to  secure  a  vote  to  adopt  a 
certain  authorized  method  of  collecting  taxes,  and  the  vote 
is  to  be  treated  as  an  adoption  of  that  method. 

But  it  is  contended  further  that  if  these  acts  can  be 
treated  as  in  force  at  the  time  of  the  vote,  they  conferred  no 
authority  upon  the  selectmen  to  deliver  the  town  school  tax 
to  the  treasurer,  for  the  reason  that  that  tax  was  not  known 
to  the  law  of  1886,  and  that  the  act  of  that  year  limited 
the  bills  which  might  be  delivered  to  the  treasurer  to  those 
then  required  by  law.  If  the  warning  and  vote  were  held  to 
refer  to  the  statute  in  its  original  form,  this  might  not  avail 
the  defendant;  for  statutes  applicable  to  a  class,  but 
containing  only  words  of  present  significance,  are  sometimes 
extended  over  things  of  the  same  class  subsequently  created. 
But,  as  already  indicated,  we  think  the  language  employed 
is  to  be  treated  as  an  inaccurate  but  sufficient  designation 
of  the  statute  as  enlarged.  The  warning  directed  the 
attention  of  the  voters  to  the  existing  law  with  reasonable 
certainty,  and  their  vote  must  be  held  to  authorize  the 
collection  by  the  treasurer  of  all  taxes  which  the  law  then 
permitted  to  be  so  collected. 

It  is  also  contended  that  the  payment  cannot  be  recovered 
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because  voluntarily  made.  It  is  true  as  assumed  by  the 
defendant,  that  the  payment  of  a  tax  under  protest  will  not 
save  the  right  of  recovery  unless  such  payment  was  made 
tinder  compulsion.  The  difficulty  lies  in  determining  what 
the  law  regards  as  compulsion ;  and  in  working  from  the 
same  rule  the  courts  of  different  states  have  reached  different 
results.  The  defendant  cites  a  long  list  of  authorities  which 
if  followed  would  defeat  the  plaintiff's  claim,  but  they 
cannot  be  followed  without  overruling  our  own  case  of 
Allen  V.  Burlington,  45  Vt.  202,  where  the  law  of  the 
subject  was  applied  to  payments  made  under  this  system  of 
collection.  But  the  defendant  contends  that  even  that  case 
will  not  justify  a  recovery  in  this,  and  the  points  which  are 
claimed  to  distinguish  the  two  must  be  carefully  examined. 

The  special  act  under  which  the  taxes  of  Burlington  were 
collected  subjected  the  delinquent  taxpayer  to  an  increased 
payment  arrived  at  by  adding  five  per  cent  to  the  tax 
assessed.  Under  the  general  law  now  in  force  the  payment 
of  a  tax  within  the  prescribed  time  entitles  the  taxpayer  to 
a  deduction  of  four  per  cent.  It  is  said  that  the  first  law 
placed  a  penalty  upon  the  one  who  did  not  pay,  while  the 
present  law  gives  a  reward  to  the  one  who  does  pay.  But 
we  apprehend  that  the  two  provisions  are  of  the  same 
essence.  Under  the  present  system  the  municipality  assesses 
a  tax  larger  than  is  required,  upon  a  calculation  that  the 
payments  within  the  prescribed  time  will  be  sufficient  to 
reduce  the  total  to  the  proper  amount,  and  this  enables  it 
to  put  the  inducement  in  the  form  of  a  deduction  and  still 
punish  the  delinquent.  The  purpose  and  effect  of  the  law  is 
to  make  those  who  suffer  the  day  to  pass  pay  more  than 
those  who  do  not ;  and  this  is  all  that  is  required  to  bring 
the  case  within  the  decision  cited. 

But  our  attention  is  called  to  the  fact  that  in  Allen  v. 
Burlington  the  court  inferred  from  the  case  as  stated  that 
the  time  of  grace  had  about  expired  when  the  payment  was 
made.     In  this  case  the  time  allowed  would  have  expired 
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October  first;  and  the  tax  was  paid  September  fifth.  But 
the  payment  was  not  made  until  after  the  plaintifi*  bad  been 
notified  by  the  treasurer  that  his  taxes  must  be  paid  by 
October  first  to  obtain  the  discount  and  save  cost  of 
collection,  and  that  if  not  paid  by  that  date  a  warrant 
would  be  issued  against  him.  Whatever  the  court  in  Alien 
V.  Burlington  may  have  thought  as  to  the  time  left  before 
the  warrant  could  issue,  it  was  said  in  the  opinion  that  it 
was  not  necessary  that  the  plaintiff  should  have  been  in 
danger  of  an  immediate  levy ;  that  if  he  expected  and  had  a 
right  to  expect  that  the  warrant  would  issue  in  due  course 
and  collection  be  enforced  with  costs,  and  paid  because  of 
that  expectation,  he  would  not  be  precluded  from  recovery. 
This  language  does  not  imply  a  necessity  of  delaying  until 
the  time  is  about  to  expire;  and  it  seems  unreasonable  to 
require  that  one  so  situated  wait,  at  the  risk  of  accident, 
until  the  last  day  in  order  to  save  his  right.  But  if  an 
earlier  payment  is  to  be  held  recoverable,  the  situation 
admits  of  no  other  definite  limitation  of  time  during  the 
running  of  the  notice ;  and  it  seems  better  to  make  the  right 
depend  upon  the  purpose  announced,  rather  than  upon  the 
nearness  of  the  danger.  We  are  aware  that  a  payment 
made  considerable  in  advance  of  the  time  when  collection 
could  be  enforced  may  be  said  to  anticipate  an  evil  which 
might  never  be  incurred  if  the  payment  were  delayed.  But 
we  think  that  one  who  receives  a  notice  like  that  aboYC 
recited  has  a  right  to  assume  that  the  town  means  what  it 
says  and  act  accordingly. 

JudgmetU  affirmed. 
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Jackson  M.  Pkrry  vs.  A.  I.  Wright. 

May  Term,  1898. 

Present:    Ross,  C.  J.,  Taft,  Rowell,  Tyler,  Munson  and  Start,  JJ. 

VS.  1667— Failing  to  enter  appeal  through  mistake  of  law. 

V.  S.  1667,  giving  the  county  conrt  discretionary  power  to  allow  a  party 
to  enter  his  appeal  when  he  has  been  prevented  from  doing  so  by  fraud, 
accident  or  mistake,  applies  to  a  mistake  of  law  as  well  as  to  one  of 
fact,  e.  g.,  where  the  appellant  fails  to  enter  his  appeal  through  ignorance 
of  a  change  in  the  law  governing  the  time  within  which  appeals  must  be 
entered. 

Petition  for  leave  to  enter  an  appeal  from  the  judgment 
of  a  justice  under  V.  S.  1667.  Heard  at  the  September 
Term,  1897,  Essex  County,  Thompson^  J.,  presiding.  Leave 
granted.    The  petitionee  excepted. 

Harvey  &  Brewer  and  George  N,  Dale  for  the  petitionee. 

Dunned  &  Slack  for  the  petitioner. 

Ross,  C.J.  The  petitioner,  in  due  form,  took  an  appeal 
to  the  county  court  from  the  judgment  rendered  against  him 
by  a  justice  of  the  peace.  Solely  through  a  mistake  in 
regard 'to  the  time  when  he  was  bound  by  law  to  enter  his 
appeal,  he  failed  to  enter  it  at  the  time  required  by  the 
statute.  The  petitioner  knew  that  the  law  had  required  him 
to  enter  his  appeal  the  first  day  of  the  term  of  the  county 
court,  and  did  not  know  that  the  law  had  been  changed. 
The  county  court,  in  its  discretion,  allowed  the  petitioner  to 
enter  his  appeal  against  the  exception  of  the  petitioner. 
In  substance,  the  petitionee  contends  that  this  was  a 
mistake  arising  from  the  petitioner's  ignorance  of  the  law, 
and  not  a  cause  for  relief  under  V.  S.  1667.  This  statute 
gives  the  county  court  discretionary  power  to  allow  a  party, 
who  has  been  prevented  from  taking  or  entering  his  appeal, 
by  fraud,  accident  or  mistake,  to  enter  such  appeal.     The 
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statute  does  not  require  that  the  mistake  should  be  of  anj 
particular  kind  or  quality,  nor  occur  in  any  particular  way, 
to  enable  the  county  court  to  exercise  the  discretionary 
power  conferred.  The  statute  has  always  been  held  to  be 
remedial,  intended  to  confer  discretionary  power  to  grant 
relief  in  all  cases  which  fall  within  the  terms  of  the  statute. 
It  has  often  been  held  to  apply  when  the  mistake  depriving 
the  party  of  his  appeal  has  arisen  from  his  or  his  agent's  or 
attorney's  ignorance  of  the  requirements  of  the  law. 

In  Burton  v.  Estate  of  Barlow^  55  Vt.  434,  in  taking  his 
appeal,  the  petitioner  filed  a  bond  which  he  supposed  met 
the  requirements  of  the  law,  and  which  was  accepted  by  the 
probate  court.  In  the  county  court  his  appeal  was  dismissed 
because  his  appeal  bond  did  not  answer  to  the  requirement 
of  the  law.  For  this  mistake,  this  court  held  that  the 
county  court  could  exercise  the  discretionary  power 
conferred  by  this  statute,  and  grant  him  relief.  To  like  legal 
effect  is  Ltllie  v.  Ltlhe^  56  Vt.  714,  and  Fire  Insurance  Co.  v. 
Reynolds^  52  Vt.  405.  In  the  last  case  the  court  allowed  a 
default  to  be  stricken  off  against  the  exception  of  the 
plaintiff,  because  the  defendant's  attorney  mistook  the  day 
on  which  the  term  of  the  county  court  began,  the  same 
having  been  changed  by  statute.  In  the  opinion  it  is 
treated  as  analagous  to  the  relief  authorized  by  this  statute. 
In  East  Montpeher  v.  Montpeber^  65  Vt.  193,  the  mistake 
arose  by  the  failure  of  the  clerk  of  the  town,  on  whom  the 
writ  was  served,  to  examine  the  copy  served  on  him,  and 
determine  that  the  town  was  therein  lawfully  commanded 
to  appear  before  a  justice  court,  rather  than  as  he  supposed, 
the  county  court.  This  was  a  mistake  arising  from  the 
clerk's  ignorance  of  the  requirements  of  the  law  when  the 
requirements  of  the  law  were  embodied  in  the  copy  of  the 
writ  served  on  him.  Yet  the  town  was  granted  relief  under 
this  statute. 

Judgment  affirmed. 
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State  vs.  Theriault. 

Heard  January  Term,  1898.— Decided  May  Term,  1898. 

Present :  Ross,  C.  J.,  Taft,  Rowell,  Tyler,  Munson,  Start  and 

Thompson,  JJ. 

V.  S,  4562,  456s,  4367,  4s68^Cofistitutional  Law^Police  Power  to  Regulate 
—Rights  of  Riparian  Owners— Public  and  Private  Waters, 

A  statute  which  authorizes  the  fish  and  game  commissioners,  when  they 
place  fish  in  a  pond  or  stream,  to  prohibit  fishing  therein,  or  in  specified 
portions  thereof,  for  a  period  not  exceeding  three  years,  and  provides 
that  waters  when  so  stocked  shall  be  treated  as  public  waters,  subject  to 
the  right  of  the  land  owner  to  make  them  a  ''private  preserve'*  or 
**posted  waters"  at  the  end  of  five  years  after  filing  with  the  commis- 
sioners notice  of  his  intention  so  to  do,  is  not  unconstitutional  as  taking 
private  property  for  public  use  without  compensation,  but  is  a  reasonable 
exercise  of  the  police  power  of  the  State  to  preserve  and  increase  the 
common  property. 

By  declaring  that  such  waters  should  be  public  waters,  the  legislature  did 
not  intend  to  make  them  open  and  free  to  the  public,  but  only  to  leave 
them  without  the  special  protection  of  posted  waters,  and  to  leave  the 
owner  to  his  com  men -law  action  of  trespass  against  intruders. 

One  has  an  exclusive  right  to  fish  in  waters,  not  boatable,  flowing  through 
his  land,  and  this  right  is  private  property  and  he  may  maintain  trespass 
against  any  one  who  enters  upon  his  land  to  fish  without  his  license  | 
but  riparian  owners  above  and  below  are  entitled  to  have  the  stream 
remain  a  passageway  for  fish,  and  the  State  may  regulate  the  time  and 
manner  in  which  his  right  of  fishing  shall  be  exercised  so  as  to  subserve 
the  common  good. 

The  right  to  post  private  waters  and  thereby  subject  trespassers  to  a  special 
penalty,  was  given  by  the  statute  and  by  the  statute  could  be  taken 
away. 

The  statutory  definition  of  public  waters  apparently  excludes  from  the 
jurisdiction  of  the  State  private  preserves  and  posted  waters;  but  this  is 
not  true,  since  both  remain  subject  to  the  police  power. 

Complaint  for  illegal  fishing.  Heard  on  demurrer  to  the 
complaint  in  the  city  court  of  Montpelier,  January  6,  1898. 
Demurrer  overruled.    The  respondent  excepted. 

John  H,  Senter  for  the  respondent. 


618  STATE    V.  THERIAULT.  [70 

The  statute  is  unconstitutional  for  it  amounts  to  a  taking^ 
of  private  property  for  public  use  without  compensation. 
It'  authorizes  the  commissioners  to  take  possession  of 
non-boatable  private  streams  and,  by  stocking,  posting  and 
advertising,  convert  them  into  public  waters,  in  which  there 
will  exist  the  same  general  public  right  of  fishing  as  in 
boatable  waters. 

In  New  England  Club  v.  Mather^  68  Vt.  338,  it  was 
expressly  held  that  the  State  had  no  jurisdiction  over  any 
waters,  in  respect  to  fishing  therein?  save  those  over  which 
it  was  retained  by  virtue  of  the  constitutional  reservation 
as  to  **boatable  and  other  waters  not  private." 

F.  A,  Howland,  State's  Attorney,  and  F.  L,  Fish,  for  the 
State,  cited  1  Bish.  New  Cr.  Law  §  1130;  People  v.  Bridges, 
142  111.  30;  State  v.  Lewes,  134  Ind.  250:  33  N.  E.  R.  1024; 
Gentile  v.  State,  29  Ind.  409;  Phelps  v.  Racey,  60  N.  Y.  10; 
State  N.Randolph,  1  Mo.  App.  15 ;  People  v.  Colltson,  85  Mich. 
105 ;  Com,  v.  Chaptn,  5  Pick.  199 ;  Angell  on  Watercourses,  §  65 
a;  State  v.  Roberts,  59  N.  H,  256  and  484;  Sawyer  v.  Wood, 
59  N.  H.  347;  Randolph  on  Em.  Domain,  §  430;  Stale  v. 
Boone,  30  Ind.  225;  Com,  v.  Look,  108  Mass.  452;  Com.  v. 
Vincent,  108  Mass.  441 ;  Vinton  v.  Welsh,  9  Pick.  87 ;  StaU 
V.  Blount,  85  Mo.  543;  State  v.  Beal,  75  Me.  289;  Maney 
Y  Staie,  6  Lea  (Tenn.)  218;  Magner  v.  People,  97  111.  320; 
Cofn,  v.  Gilbert,  160  Mass,  157;  Com.  v.  Essex  Co.,  13  Gray, 
247;  State  v.  Snover,  42  N.J.  L.  341;  Doughty  v.  Conover, 
42N.J.  L.  193;  Commissioners  v.  Holyoke  Power  Cb.,  104 
Mass.  446;  Holyoke  Power  Co,  v.  Lyman,  15  Wall.  500; 
Lawton  \, Steele,  152  U.S.  133;  Tiedman  on  Police  Reg. 451 ; 
Com.  V.  Alger,  7  Cush.  84;  License  Cases,  5  How.  583; 
Munn  V.  Illinois,  94  U.  S.  113;  Cooley,  Cons.  Lim.  717. 

Ross,  C.  J.  The  respondent  excepted  to  the  judgment  of 
the  city  court  of  the  city  of  Montpelier  holding,  on  demurrer, 
the  complaint  of  the  state's  attorney  sufficient.  The  com- 
plaint is  in  three  counts.  They  all  charge  him  with  illegally 
fishing  in  a  stream  known  as  Hale's  brook  on  land  owned 
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by  George  Hale  in  the  county  of  Washington,  which  brook 
flows  into  the  Winooski  river,  a  boatable  stream.  E^^h 
count  alleges  that  the  brook  had  been  stocked  with  trout  by 
the  fish  and  game  commissioners,  and  duly  posted  and 
advertised  agreeably  to  V.  S.  4568.  The  first  count  alleges 
that  this  was  done  with  the  consent  of  George  Hale,  the 
owner  of  the  land  over  which  the  brook  flows.  The  other 
two  counts  do  not  allege  any  such  consent. 

V.  S.  4568  reads:  ''When  the  fish  and  game  commis- 
sioners place  fish  in  a  pond  or  stream,  they  may  prohibit 
fishing  therein,  or  in  specified  portions  thereof,  for  a  period 
not  exceeding  three  years,  by  posting  notices  to  that  effect 
conspicuously  upon  the  banks  thereof,  and  publishing  such 
notice  three  weeks  successively  in  a  newspaper  published  in 
the  county  where  such  waters  are  located ;  if  a  person  fishes, 
or  attempts  to  fish,  in  such  waters  within  the  time  specified, 
he  shall  be  fined  fifty  dollars,  if  prosecution  is  commenced 
within  six  months  after  the  offence  is  committed.*'  V.  S. 
4567  reads:  "Waters  stocked  by  the  fish  and  game  com- 
missioners shall  thereafter  be  treated  as  public  waters,  but 
any  person  who  might  otherwise  make  the  same  a  private 
preserve  or  posted  waters,  may  do  so  at  the  expiration  of 
five  years  from  the  date  of  filing,  with  the  fish  and  game 
commissioners,  a  written  notice  of  his  intention  so  to  do." 
By  V.  S.  4565,  the  fish  and  game  commissioners  are  author- 
ized, at  the  expense  of  the  State,  among  other  things,  to 
introduce  trout,  shad,  salmon  and  other  good  varieties  of 
fish  into  such  streams,  lakes  and  ponds  within  the  State,  not 
private  preserves  or  posted  waters,  as  they  deem  suitable  to 
the  successful  cultivation  of  fish.  V.  S.  4562  defines  "private 
preserve,"  "posted  waters,"  and  "public  waters,"  as 
follows:  "Private  preserve;  a  natural  pond,  of  not  more 
than  twenty  acres,  belonging  to  a  common  owner,  or  any 
artificial  pond  made  solely  for  the  purpose  of  fish  culture." 
"Posted  waters ;  all  waters  on  lands  posted  as  provided  in 
this  chapter."    "Public  waters;   all  waters  of  which  the 
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State  has  jurisdiction,  except  private  preserves  and  posted 
waters."  Elsewhere  in  the  same  chapter  it  is  provided  that 
the  owner  or  occupant  of  enclosed  or  cultivated  land  may, 
by  posting  notices  as  thereby  required,  prohibit  shooting, 
trapping  or  fishing  thereon,  under  a  prescribed  penalty. 
These  are  the  main  provisions  of  the  statute  bearing  upon 
the  section  brought  under  consideration.  There  are 
provisions  establishing  a  "close  season'  for  hunting  and 
fishing,  or  a  time  in  the  year  when  all  persons  are  prohibited 
from  hunting  and  fishing,  and  also  regulating  the  manner 
and  means  by  which  hunting  and  fishing  shall  be  prosecuted 
in  the  open  season.  These  statutes  express  the  legislative 
will  regulating  the  rights  of  riparian  owners  in  regard  to 
taking  fish  from  a  common  stream,  and  make  the  fish  and 
game  commissioners  officers  to  carry  that  will  into  execu- 
tion. This  is  shown  bv  the  decision  hereinafter  cited,  and 
and  by  all  authorities.  The  respondent  does  not  contend 
otherwise. 

The  respondent  contends  that  V.  S.  4568  is  unconstitu- 
tional, in  that  it  deprives  the  owner  of  the  land  over  which 
the  brook  flows  of  his  exclusive  right  to  catch  fish  therein 
for  the  period  of  three  years,  and  then  make  them  public 
waters  for  at  least  five  years  longer,  without  compensation. 
This  is  his  only  contention.  Without  considering  whether 
the  respondent,  being  a  stranger  to  the  right  to  fish  in  this 
brook,  can  raise  this  question,  we  will  pass  to  the  consider- 
ation of  the  broader  question,  which  alone  has  been  argued, 
whether  the  statute  is  unconstitutional  as  regards  the 
owner  of  the  soil,  to  whom  the  right  to  fish  attaches. 
There  can  be  no  doubt,  that,  if  this  deprivation  of  the  owner 
of  the  soil  over  which  the  brook  flows  of  the  right  to  fish  in 
it,  for  the  time  specified,  is  the  taking  of  private  property  for 
public  use,  the  law  must,  as  to  him,  be  held  unconstitutional. 

Article  2,  chapter  1,  of  the  constitution  of  Vermont 
provides,  **That  private  property  ought  to  be  subservient 
to  public  uses  when  necessity  requires  it,  nevertheless,  when- 
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ever  any  person's  property  is  taken  for  the  use  of  the  public, 
the  owner  ought  to  receive  an  equivalent  in  money."    If  the 
act  infringes  this  constitutional  provision,  the  legislature 
had   no   authority   to   enact   it,    and  it  is  without  legal 
validity.    But  this  provision  of  the  constitution  must  be 
read  in  connection  with  its  other  provisions,  and  especially 
must  be  considered  with  article  5,  chapter  1,  of  the  consti- 
tution of  Vermont,  which  declares:    **That  the  people  of 
this  state,  by  their  legal   representatives   have  the   sole, 
inherent,  and  exclusive  right  of  governing  and  regulating 
the  internal  police  of  the  same;"  and  section  40  of  chapter 
2  of  the  constitution  of  Vermont,  reading:  "The inhabitants 
of  this  State  shall  have  liberty  in  seasonable  times,  to  hunt 
and  fowl  on  the  lands  they  hold,  and  on  other  lands  not 
enclosed;  and  in  like  manner  to  fish  in  all  boatable  and 
other  waters  (not  private  property)  under  proper  regula- 
tions to  be  hereafter  made  and  provided  by  the  General 
Assembly."      Hence,   the    (]uestion    for    consideration    is, 
whether   the   act   of   the   fish   and   game  commissioners, 
definitely  and  specifically  authorized  and  performed  by  and 
under  V.  S.  4568,  is  a  taking  of  a  right  belonging  to  the 
owner  of  the  land  over  which  the  brook  flows,  for  the  use 
of  the  public ;  or  whether  it  is  a  regulation  of  his  use  of  that 
right,  under  section  40  of  chapter  2  of  the  constitution  of 
Vermont,  and  an  exercise  of  the  right  of  governing  and 
regulating  the  internal  police  of  the  people  of  the  State, 
reserved  to  their  representatives  by  article  5,^chapter  1,  of 
the  constitution  of  Vermont. 

In  considering  this  question,  it  is  necessary  to  keep  in 
mind  the  nature  of  the  right  and  of  the  property  out  of 
which  it  arises.  The  right  to  take  fish  from  flowing  waters, 
not  boatable,  in  this  State,  pertains  solely  to  the  owner  of 
the  land  through  which  such  waters  flow.  It  pertains  to 
such  owner  personally  and  is  his  private  right;  but  he  does 
not  own  such  flowing  water  and  only  has  the  right  properly 
to  use  it  while  on  its  passage.    He  can  use  it  in  a'reasonable 
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manner  for  domestic  purposes,  for  creating  power,  and  for 
taking  fish  therefrom.  He  must  not  divert  it  from  its 
course,  nor  pollute  it,  but  leave  it  so  that  the  land  owners 
on  the  stream  above  and  below  him  can  enjoy  their  full  like 
use  of  the  water,  and  among  these,  the  right  to  take  fish 
from  the  stream.  This  right  implies  and  carries  with  it  the 
common  right  to  have  fish  inhabit  and  spawn  in  the  stream. 
For  this  purpose  they  must  have  a  common  passage-w^ay 
to  and  from  their  spawning  and  feeding  grounds.  Fish 
themselves  are  ferce  naturcB^  the  common  property  of  the 
public,  or  of  the  state,  in  this  country.  From  this  common 
property,  the  owner  of  the  soil  over  which  the  non-boatable 
stream  flows  has  the  right  to  appropriate  such  as  he  may 
capture  and  retain ;  but  this  right  of  capture  and  appropri- 
ation is  subject  to  regulation  and  control  by  the  representa- 
tives of  the  people,  so  that  there  shall  continue  to  be  a 
common  property.  The  preservation  of  the  common 
property,  and  its  increase  by  the  introduction  of  new  and 
better  species  of  fish,  is  not  a  taking  away  of  the  right  of 
the  owner  of  land  on  the  stream  to  appropriate  therefrom, 
but  a  preservation  or  enlargement  of  such  right.  The  State, 
the  representative  of  the  people,  the  common  owner  of  all 
things  fens  naturcp,  not  only  has  the  right,  but  is  under  a 
duty,  to  preserve  and  increase  such  common  property.  Such 
is  declared  to  be  the  duty  of  the  representatives  of  the 
people  in  the  articles  and  sections  of  the  constitution  of 
Vermont  referred  to.  Such,  also,  was  the  common-law  view 
of  the  nature  of  the  rights  of  persons  in  streams  and  in 
animals  y??r^5?  naiurce.  Says  Mr.  Justice  Blackstone,  in  his 
Commentaries,  book  2,  p.  14:  **But  after  all,  there  are 
some  few  things,  which,  notwithstanding  the  general  intro- 
duction and  continuance  of  property,  must  still  unavoidably 
remain  common;  being  such  wherein  nothing  but  an 
usufructuary  property  is  capable  of  being  had ;  and,  there- 
fore, they  still  belong  to  the  first  occupant,  during  the  time 
he  holds  possession  of  them,  and  no  longer.    Such  (among 
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others)  axe  the  elements  of  light,  air  and  water;  which  a 
man  may  occupy  by  means  of  his  windows,  his  gardens,  his 
mills,  and  other  conveniences ;  such,  also,  are  the  generality 
of  those  animals  which  are  said  to  be  ferce  naturce^  or  of  a 
wild  and  untamable  disposition ;  which  any  man  may  seize 
upon  and  keep  for  his  own  use  or  pleasure.  All  these  things, 
so  long  as  they  remain  in  possession,  every  man  has  a  right 
to  enjoy  without  disturbance ;  but,  if  once  they  escape  from 
his  custody,  or  he  voluntarily  abandons  the  use  of  them, 
they  return  to  the  common  stock,  and  any  man  else  has  an 
equal  right  to  seize  and  enjoy  them  afterwards."  The  same 
writer  treats  more  fully  of  this  class  of  common  property 
and  of  the  rights  of  individuals  therein  in  chapter  25  of  the 
same  book,  and  there  lays  down  the  principle,  that  an 
individual  may  acquire  or  have  a  qualified  property  in  such 
animals,  among  which  fish  are  classed,  either  because  of  his 
industry  in  capturing  and  retaining  them,  or  on  account  of 
their  inability,  for  the  time  being,  to  escape  from  his  premises 
or  control,  like  young  game  birds  while  in  the  nest,  or  on 
account  of  his  special  right  or  privilege  of  capturing  and 
killing  them  in  exclusion  of  other  persons.  This  latter  right 
does  not  exist  in  this  country,  except  as  limited  by  owner- 
ship of  the  place  from  which  they  are  taken  and  the  right  to 
exclude  others  therefrom. 

Not  a  decision  in  this  country,  state  or  national,  has  been 
brought  to  our  attention  by  the  respondent,  nor  by  quite  an 
extensive  examination  of  such  cases,  which  holds  that  such 
acts  of  the  state  legislature,  in  regard  to  this  class  of 
property  and  in  restraint  of  the  right  of  the  riparian  owner 
to  take  and  appropriate  fish  therefrom,  are  unconstitutional. 
They  have  uniformly  been  held  to  be  not  a  taking  of  private 
property  or  private  rights  for  public  use,  for  which 
compensation  must  be  made,  but  an  exercise  of  the  police 
power  of  the  state  to  preserve  or  increase  a  common 
property,  and  to  regulate  the  , right  to  capture  and 
appropriate  therefrom  so  as  to  preserve  and  increase  the 
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common  property,  or,  at  least,  to  prevent  its  dimination  or 
destruction.  Many  cases  might  be  cited  in  support  of  what 
has  thus  far  been  said.  I  quote  from  but  a  few.  In  Peters 
V.  State  of  Tenn.,  33  L.  R.  A.  114,  the  plaintiff  in  error 
owned  a  tract  of  land  covered  by  water,  from  which  he 
alone  had  the  right  to  take  fish.  The  water  was  not  a 
stream  through  which  other  riparian  owners  had  the  right 
to  have  fish  pass  to  and  from  their  feeding  and  spawning 
grounds.  An  act  limiting  his  right  to  take  fish  therefrom 
only  with  rod  or  line  was  held  constitutional,  the  court 
saying:  '*Fish  in  streams  or  bodies  of  water  have  always 
been  classed  by  the  common  law  sc&feng  naturce^  in  which 
the  riparian  proprietor  or  owner  of  the  soil  covered  by  the 
water,  even  though  he  may  have  the  sole  and  exclusive  right 
of  fishing  in  said  waters  has,  at  best,  but  a  qualified 
property,  which  can  be  rendered  absolute  only  by  their 
actual  capture,  and  which  is  wholly  divested  the  moment  the 
fish  escape  to  other  waters.  Two  Bl.  Com.  392;  People  v. 
Bridges,  142  111.  30;  16  L.  R.  A.  684.  But,  in  addition,  the 
power  of  the  legislature  to  enact  laws  for  the  protection  and 
preservation  of  game  in  the  forest,  and  fish  in  the  waters  of 
the  state,  has  been  so  frequently  exercised,  and  when 
challenged  on  constitutional  grounds  has  been  so  uniformly 
maintained,  that  the  question  has  now  passed  beyond 
debate.  Maney  v.  State,  6  Lea.  218;  Lawton  v.  Steele,  152 
U.  S.  133;  38  L.  C.  P.  ed.  385;  Magner  v.  People,  97  111. 
320;  People  v.  Bridges,  supra-,  Tiedman  on  Pol.  Powers,  §§ 
125, 127."  See,  also.  State  v.  Mroztnski,  27  L.  R.  A.  76; 
State  V.  Lewis,  20  L.  R.  A.  52 ;  Ex  parte  Mater  and  note,  103 
Cal.  476 ;  42  Am.  St.  129 ;  Fish  and  Fisheries,  7  Am.  and  Eng. 
Enc.  of  Law  23;  State  v.  Roberts,  59  N.  H.  256;  Trout  and 
Salmon  Club  \,  Mather,  68  Vt.  338;  Drew  v.  Htlliker,  56  Vt. 
641.  Lawton  v.  Steele,  supra,  establishes  the  attitude  of  the 
supreme  court  of  the  United  States  in  regard  to  the 
constitutionality  of  such  laws,  and  that  they  are  but  police 
regulations  within  the  powers  of  the  skates  to  exercise. 
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Townsend  v.  State ^  37  L.  R.  A  294,  is  an  interesting  case 
upon  the  right  of  a  state  to  enact  a  law  regulating  the  use 
of  natural  gas.  It  treats  it  as  common  property,  from 
which  those  who  strike  a  vein  upon  their  own  lands  have  a 
right  to  draw,  but  subject  to  such  statutory  regulations  as 
the  law-making  power  of  the  state  might  enact  in  the 
exercise  of  its  police  power. 

The  police  power  extends  to  almost  all  kinds  of  property 
and  rights,  and  its  exercise  by  the  legislative  branch  is 
almost  unlimited,  except  where  taken  away,  or  limited,  by 
the  state  or  national  constitution.  Courts  and  law  writers 
have  not  attempted  to  define  it  with  precision.  It  is  the 
general  power  of  the  legislative  branch  to  enact  laws  for  the 
common  good  of  all  the  people.  All  property  and  all  rights 
are  held  in  subjection  to  the  exercise  of  this  power,  because 
all  individual  property  and  individual  rights  in  every  organ- 
ized community  are  connected  with,  and  related  more  or  less 
intimately  to,  the  individual  property  and  individual  rights 
of  others.  In  the  exercise  of  this  power,  criminal  laws  are 
enacted,  laws  relating  to  the  support  of  the  poor,  to  the 
education  of  the  young  people,  to  build  and  maintain  high- 
ways ;  and,  to  accomplish  these  ends,  the  individual  is  often 
compelled  to  surrender  a  portion  of  his  rights  to  property 
and  sometimes  his  libertv. 

In  Livermore  y.  Jamaica,  23  Vt.  361,  this  court  held  that 
the  taking  of  one's  land  for  a  public  highwa}'  was  not  such  a 
taking  as  required  money  compensation  to  be  made  therefor 
under  the  constitution,  but  that  the  benefit  which  he  derived 
from  the  establishment  of  the  highway  might  be  offset  to 
the  damage  he  sustained  from  the  taking.  The  court  say : 
"The  constitution  is  the  paramount  law  of  the  land;  and 
every  statute,  which  is  in  contravention  of  the  constitution, 
must  be  held  inoperative  and  void.  Whether  the  statute,  or 
that  section  of  it  by  which  the  commissioners  were 
governed  in  making  their  appraisal,  is  repugnant  to  the 
constitution,  must,  we   think,  depend    upon  whether   the 

40 
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taking  of  land  for  a  highway  is  such  an  appropriation  of 
the  property  to  public  use,  as  is  contemplated  by  the 
constitution.  The  taking  of  land  for  a  highway  does  not 
divest  the  owner  of  his  title  in  fee.  The  public  only  acquire 
an  easement,  and  the  right  of  the  owner  to  use,  occupy  and 
control  the  land  in  any  manner,  which  is  not  inconsistent 
with  the  public  enjoj'ment  of  the  easement  still  remains. 
Upon  a  discontinuance  of  the  highway  the  possession  of  the 
land  reverts  to  the  owner  in  as  full  and  ample  manner  as  he 
originally  held  it.  In  the  opinion  of  the  court,  this  is  not 
such  a  taking  of  property  for  public  use,  in  the  sense  of  the 
constitution,  as  necessarily  requires  compensation  for  the 
same  to  be  made  in  money.  To  bring  a  case  within  this 
provision  of  the  constitution,  it  should  be  such  a  taking  as 
divests  the  owner  of  all  title  to  or  control  over  the  property' 
taken,  and  is  an  unqualified  appropriation  of  it  to  the 
public.'' 

In  Commonwealth  v.  Tewkesbury^  11  Met.  55,  the  owner 
of  the  fee  of  a  portion  of  the  beach  which  helps  form  Boston 
harbor,  was  prosecuted  for  taking  sand  and  gravel 
therefrom  under  a  statute  which  made  such  taking  a  penal 
offense.  He  defended,  and  one  ground  was,  that  the  statute 
was  unconstitutional  because  it  was  a  taking  of  his  property 
for  public  use  without  making  compensation.  The  court,  in 
an  opinion  by  Shaw,  Chief  Justice,  held  that  although  the 
statute  prohibited  such  taking  of  sand  and  gravel  with  no 
limitation  in  regard  to  time,  it  was  not  such  a  taking  of  his 
property  as  required  compensation  under  the  constitution, 
but  a  regulation  of  his  use  of  his  own  property,  necessary, 
in  the  interest  of  the  state,  to  protect  the  harbor  of  Boston, 
and  therefore  constitutional,  and  that  the  respondent  was 
guilty. 

The  same  power  which  may  tax  the  people  to  estabUsh 
and  maintain  good  roads  for  the  common  benefit  of  the 
public,  may  tax  them  and  take  measures  to  preserve  and 
increase  the  common  fund  of  game  and  -fish,  from  which  all 
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can  take,  subject  to  regulations  prescribed  by  the  legislature, 
in  the  exercise  of  this  power.  In  Thorpe  v.  R.  R,  Co,,  27  Vt. 
140:  62  Am.  Dec.  625  and  note,  this  court  held  that  a  law 
passsed  subsequently  to  the  granting  of  the  charter  of  the 
defendant, — which  this  court  held  to  be  a  contract, — compel- 
ling the  defendant  to  maintain,  for  all  time,  at  a  considerable 
expense,  suitable  fences  on  the  sides  of  its  railroad  track, 
was  a  proper  exercise  of  this  power.  That  decision  has  been 
generally  approved  and  followed.  This  power  has  been 
exercised  in  regard  to  almost  every  species  of  property  and 
all  kinds  of  rights.  It  is  very  elastic,  and  adjustable  to  new 
circumstances  and  new  situations — as  flexible  and  adjustable 
as  the  maxim,  Sic  utere  iuo  ut  altenum  non  laedas,  in  which  it 
has  its  origin. 

In  addition  to  the  cases  already  cited,  the  following  (which 
could  be  added  to  at  pleasure)  are  good  illustrations  of  the 
extent  and  application  of  this  power :  Champers  v.  City  of 
Greencastle,  138  Ind.  339:  46  Am.  St.  390  and  note,  in 
which  it  is  said :  **The  police  power  of  the  state  extends  in 
the  direction  of  so  regulating  the  use  of  private  property, 
or  of  so  restraining  personal  action,  as  manifestly  to  secure, 
or  tend  to  the  comfort,  prosperity  or  protection  of  the 
community."  People  v.  Wagner^  86  Mich.  594 :  24  Am.  St.  141 
and  note.  People  v.  Ewer,  141  N.  Y.  129:  38  Am.  St.  788 
and  note.  Butlers.  Chambers,  36  Minn.  69:  1  Am.  St.  638 
and  note.  State  v.  Heinemann,  80  Wis.  253 :  27  Am.  St.  34 
and  note,  in  which  the  police  power  is  defined  as  the  power 
of  **the  state  vested  in  the  legislature  to  enact  such  whole- 
some and  reasonable  laws,  not  in  conflict  with  the  state  or 
federal  constitution,  as  may  be  conducive  to  the  common 
good."  Health  Department  v.  Rector,  (145  N.  Y.  32), '45 
Am.  St.  579  and  note.  The  opinion  in  the  last  case  is  care- 
fully prepared.  Among  other  things,  it  says:  **Laws  and 
regulations  of  a  police  nature,  though  they  may  disturb  the 
enjoyment  of  individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  a  compensation  for  such 
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disturbances.  They  do  not  appropriate  private  property 
for  public  use,  but  simply  regulate  its  use  and  enjoyment  by 
the  owner.  If  he  suffers  injury  it  is  damnum  absque  tnjurta^ 
or,  in  the  theory  of  the  law,  he  is  compensated  for  it  by 
sharing  the  general  benefits  which  the  regulations  arc 
intended  and  calculated  to  secure.  Dillon  on  Municipal 
Corporations,  4th  ed.,  §  141  and  note  2;  Commonwealth  v. 
Alger,  7  Cush.  83,  84,  86:  Bakers.  City  of  Boston,  12  Pick. 
184,  193:  22  Am.  Dec.  421;  Clark  v.  Mayor  of  Syracuse,  13 
Barb.  32,  36."  This  was  said  in  upholding  a  law  which 
compelled  the  owner  of  a  tenement  block  erected  and  in  use 
before  the  passage  of  the  law  to  introduce  water  at  quite 
an  expense,  so  it  could  be  drawn  from  a  faucet  on  every 
floor  of  the  block.  Com,  v.  Kimball,  24  Pick.  359:  35  Am. 
Dec.  326  and  quite  extensive  note.  People  v.  Arensberg,  103 
N.  Y.  388:  57  Am.  R.  741  and  note. 

The  framers  of  the  state  constitution  early  began  to 
regulate  the  right  to  kill  deer  and  take  fish  and  muskrats, 
for  their  protection  and  preservation  for  the  common  benefiit 
of  the  people,  and  to  destroy  noxious  wild  animals,  wolves 
and  panthers,  by  the  payment  of  bounties  with  money 
raised  by  enforced  taxation.  These  were  done  by  acts 
passed  in  March,  1797.  2  Tolman's  Comp.  Sts.  19  to  24. 
The  constitution  in  its  present  form  was  adopted  in  1793. 
The  act  for  the  preservation  of  fish  makes  the  erection  of 
any  dam,  hedge,  seine,  fish  garth,  or  other  stoppage,  in  any 
water-course,  whereby  navigation  or  the  passage  of  fish 
may  be  obstructed,  a  nuisance,  and  punishes  the  person 
erecting  the  same  with  a  fine.  It  also  establishes  a  "close 
season"  when  trout  cannot  be  taken. 

The  definition  of  public  waters  apparently  excludes 
fi^om  the  jurisdiction  of  the  State  private  preserves  and 
posted  waters.  This  is  not  true.  Both  are  subject  to 
the  police  power  of  the  State.  Any  man  can  be  punished 
if  he  injures  the  rights  of  their  owners.  Posted  waters 
obtain  additional  protection  by  an  exercise   of  the  police 
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power.  At  common  law,  the  owner  coald  only  recover 
for  a  trespass  upon  his  land  and  the  invasion  of  his 
right  of  fishery,— generally  a  very  ineffectual  remedy. 
Hence,  the  right  of  the  riparian  owner  was  rarely 
regarded,  or  enforced  before  the  legislature,  to  protect  his 
right,  allowed  him,  if  he  complied  with  the  law  in  regard  to 
posting  his  premises,  to  recover  of  every  violator  substantial 
damages.  Where  the  owner  availed  himself  of  this  law,  the 
legislature  evidently  considered  that  the  unreasonable 
destruction  of  the  natural  supply  of  fish  in  the  trout 
brooks  and  streams  would  be  staved,  and  that  such 
streams  would  need  no  further  protection.  Hence,  such 
brooks  are  excluded  from  the  jurisdiction  of  the  fish  and 
game  commissioners.  But  it  reasonably  judged  that  a 
non-boatable  stream,  which  the  riparian  owner  would  not  be 
at  the  expense  of  posting,  was  already  depleted  of  the 
natural  supply  of  this  valuable  kind  of  food  and  needed  to 
be  replenished.  It,  therefore,  allowed  the  fish  and  game 
commissioners  to  re-stock  it  at  the  expense  of  the  people; 
and,  to  make  that  expense  profitable  to  such  riparian  owner 
and  to  the  people  of  the  State,  the  fish  must  be  protected 
from  destruction  until  they  began  to  reproduce,  and  then 
the  community  should  not  be  burdened,  to  protect  his  right 
beyond  what  the  common  law  furnished,  for  five  years 
longer.  By  providing  that  such  waters  should  be  waters 
over  which  the  State  has  jurisdiction,  it  did  not  take  away 
such  riparian  owner's  right  to  maintain  trespass,  against 
every  one  who  should  enter  without  his  license  upon  his 
premises  and  catch  fish  from  the  non-boatable  stream 
thereon.  The  action  of  the  fish  and  game  commissioners  in 
stocking  the  stream  and  posting  it,  presumably  would  enure 
to  the  benefit  of  such  riparian  owner,  and  all  other  riparian 
owners  on  that  and  other  connected  streams.  Whether  it 
would  or  not,  the  constitution  clearly  empowered  the 
legislature  to  pass  such  laws  as,  in  its  discretion,  it  might 
judge  would  be  for  the  common  benefit  of  the  people  of  the 
State. 
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Some  one  has  suggested  that  the  State  had  no  right  to 
send  the  fish  and  game  commissioners  upon  Mr.  Hale's  land 
to  stock  the  stream.  The  law  is  paramount  to  his  property 
and  rights,  within  the  inhibitions  of  the  State  and  national 
constitutions.  As  well  might  he  contend  that  the  law  could 
not  send  its  officer  upon  his  land  to  arrest  him  for  a  criminal 
act,  or  to  attach  his  property  at  the  suit  of  a  creditor.  On 
any  view,  even  if  the  owner  of  the  land  over  which  the 
stream  flows  had  been  the  violator  of  the  law  and  w^as 
under  prosecution,  this  statute  must  be  held  constitutional 
and  enforceable;  and  much  more  against  this  respondent, 
who  clearly  had  no  right  upon  Mr.  Hale's  premises,  nor  the 
right  to  take  fish  from  the  stream  of  water  flowing  thereon. 
Judgment  affirmed  and  cause  remanded  to  the  ctiy  court. 

Thompson,  J.,  dissents. 


Susan  B.  Sowles  vs.  Anthony  Carr. 

May  Term,  1898. 

Present:  Ross,  C.  J.,  Tapt,  Rowell,  Tyler,  Munson,  and  Thompsok,  JJ. 

Ejectment— Agency^Estoppel. 

One  who  has  purchased  but  not  received  a  conveyance  of  real  estate  maj 
nevertheless  be  boand  by  th«  acts  of  his  agent  in  negotiating  with  the 
tenant  in  possession  for  a  surrender  of  the  premises,  the  agent  repre- 
senting that  his  principal  is  the  owner  and  the  tenant  knowing  no 
better ;  and  the  conveyance  when  completed  relates  back  to  the  date  ot 
the  purchase  so  far  as  concerns  the  rights  of  the  tenant  under  the 
negotiations. 

Ejectment.  Pleas,  not  guilty  and  a  disclaimer.  Trial  bj 
jury  at  the  September  Term,  1897,  Franklin  County,  Starts 
J.,  presiding.  Verdict  and  judgment  for  the  defendant.  The 
plaintiff  excepted. 
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E.  O.  Sowles  for  the  plaintiff. 
C,  G.  Austin  for  the  defendant. 

Ross,  C.J.  (1)  This  is  an  action  of  ejectment.  Tomaintain 
it  the  plaintiff  must  establish  that  she  was  entitled  to  the 
possession  of  the  demanded  premises,  and  that  the 
defendant  was  wrongfully  in  possession  thereof,  at  the  time 
the  action  was  commenced.  The  only  fact  controverted  was 
whether  the  defendant  was  in  possession  when  the  action 
was  commenced.  He  had  been  in  possession,  but  claimed 
that  he  had  surrendered  possession  to  the  plaintiff,  and  that 
she  had  accepted  the  surrender  before  she  commenced  this 
action.  By  possession  under  the  lease  he  had  an  interest  in 
real  estate  which  could  not  be  conveyed  except  by  an 
instrument  in  writing.  But  that  question  is  not  involved  in 
the  decision  of  the  case.  He  could,  with  the  plaintiff's 
consent,  withdraw  from  the  possession  of  the  premises,  so 
as  to  defeat  her  right  to  maintain  ejectment  against  him. 
Having  once  entered  into  possession  under  the  lease,  he 
could  not  abandon  such  possession  without  her  consent  and 
acceptance.  As  held  when  this  case  was  before  this  court, 
as  found  in  69  Vt.  414,  **There  could  be  no  surrender 
without  the  consent  and  acceptance  of  the  plaintifl.  With 
such  consent  and  acceptance  there  certainly  could  be  a 
surrender  of  possession  that  would  defeat  this  action."  The 
surrender  and  acceptance  there  spoken  of  was  one  in  fact, 
verbally  agreed  to  and  acted  upon.  By  such  surrender  in 
fact,  by  the  defendant,  consented  to  and  accepted  by  the 
plaintiff,  the  plaintiff  would  estop  herself  from  thereafter 
claiming  that  the  defendant  was  still  in  possession  under  his 
lease,  and  defeat  her  right  to  maintain  ejectment.  At  the 
close  of  the  evidence  the  plaintiff  moved  that  the  court 
direct  a  verdict  in  her  favor  because,  she  contended,  there 
was  no  testimony  tending  to  establish  that  she  accepted 
such  surrender  by  the  defendant.  But,  on  carefully  reading 
and  considering  the  testimony,  we  think,  the  testimony  of 
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the  defendant,  of  Sortwell,  and  of  other  witnesses,  in  regard 
to  the  acts  of  the  plaintiff's  agent,  fairly  tended  to  sho^ir 
such  surrender  by  the  defendant,  and  acceptance  by  the 
plaintiff,  after  she  became  entitled  to  the  premises  and  before 
she  commenced  this  action. 

(2)  She  also  contends  that  the  court,  to  her  prejudice, 
admitted  testimony  in  regard  to  the  doings  of  her  agent 
with  the  defendant  before  she  received  conveyance  of  the 
premises  on  May  29,  1894.  But  her  contract  for  the  place 
with  the  receiver  of  the  bank  was  made  the  summer  before. 
It  needed  the  approval  of  the  court  and  of  the  comptroller 
of  currency.  While  awaiting  these,  the  evidence  tended  to 
show  that  her  agent  informed  the  defendant,  who  did  not 
know  to  the  contrary,  that  she  had  purchased  the  premises, 
and  commenced  negotiating  with  him  about  the  payment  of 
the  rent,  and  surrendering  possession.  When  the  contract 
was  approved  the  plaintiff's  interest  in  the  premises  dated 
from  the  time  of  her  purchase,  and  not  from  the  date  of  the 
conveyance  by  the  receiver  to  her ;  at  least  the  defendant, 
on  the  representations  of  her  agent,  had  the  right  so  to 
regard  it.  This  renders  this  testimony  admissible.  By  the 
charge  of  the  court  the  defendant  was  required  to  establish 
that  he  surrendered  the  possession,  with  her  consent,  and 
that  she  accepted  it  after  her  purchase  of  the  premises  and 
before  this  suit  was  commenced.  There  was  no  error  in  the 
admission  of  this  testimony  and  the  use  which  the  court 
allowed  the  jury  to  make  of  it.  She  further  contends  that 
the  court  erroneously  admitted  proof  of  declarations  of  her 
agent  made  after  the  action  was  commenced.  This  evidence 
was  not  received  as  proof  pf  the  facts  declared  by  the  agent, 
but  to  discredit  the  agent,  who  was  a  witness 'for  the  plain- 
tiff and  denied  making  the  declarations  inconsistent  with 
his  testimony.  Proof  of  his  declarations  were  properly 
admitted  for  this  purpose.  The  court  in  its  charge  clearly 
pointed  out  to  the  jury  that  such  was  the  only  use  they 
could  make  of  this  class  of  testimonv. 
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The  testimony  did  not  show  a  sale  of  a  part  of  the  prem- 
ises lor  taxes,  and  the  court  properly  declined  to  comply 
with  the  plaintiflPs  fifth  request  to  charge. 

Judgment  affirmed. 


J.  W.  Crampton,  assignee,  apt.,  vs,  J.  B.  Hollister, 

assignee. 

May  Term,  1898. 

Present:    Ross,  C.  J.,  Rowbll,  Tylbr,  Start  and  Thompson,  JJ. 

V.  S.  1437,  2088— No  Right  to  Trial  by  Jury  in  Insolvency  Appeals— Cons, 

of  Vt.  Chap,  /,  Art.  12  ;  Chap  2,  §  j/. 

The  connty  court  has  power  tinder  V.  S.  1437,  against  the  objection  of 
parties,  to  refer  appeals  from  the  court  of  insolvency  involying  the 
validity  and  amount  of  claims  against  the  insolvent  estate. 

The  right  to  trial  by  jury  guaranteed  by  the  constitution  of  Vermont 
applies  only  to  cases  in  which  that  right  was  enjoyed  at  common  law  or 
by  the  usage  and  laws  of  this  State  when  the  constitution  was  adopted. 

There  was  no  court  of  insolvency  in  this  State  when  the  constitution  was 
adopted,  unless  the  English  acts  of  parliament  upon  that  subject  could 
be  held  to  be  in  force  here  as  not  repugnant  to  our  institutions  and 
circumstances,  and  even  those  acts  did  not  contemplate  a  trial  by  jury  in 
cases  like  the  present. 

In  appeals  from  the  court  of  insolvency  the  county  courts  are  higher  courts 
of  insolvency. 

The  right  of  trial  by  jury  in  this  class  of  appeals,  given  by  V.  S.  2088, 
originally  enacted  in  1876,  not  being  a  right  secured  to  the  party  by  the 
constitution,  could  be  and  was  modified  by  V.  S.  1437,  enacted  in  1884. 

Appeal  from  the  court  of  insolvency.  Declaration,  the 
common  courts  in  assumpsit.  Plea,  the  general  issue  and 
notice.  Heard  upon  the  defendant's  motion  to  refer  the 
case  under  V.  S.  1437,  at  the  December  Term,  1897,  Ben- 
nington Coimty,  Taft^  J.,  presiding.  Motion  granted.  The 
plaintiff  excepted,  and  the  cause  was  passed  to  this  court 
for  decision  before  trial  should  be  had  before  the  referee. 
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Batckelder  &  Bates  for  the  plaintiff. 

It  is  unimportant  that  the  insolvency  statute  has  been 
enacted  since  the  adoption  of  the  constitution.  The  cause 
is  one  which  in  its  nature  is  triable  by  jury,  and  that  is  the 
true  test.  Those  states  which  have  sustained  compulsory 
references  are  states  in  which  such  references  were  customary 
and  lawful  at  the  time  of  the  adoption  of  their  constitu- 
tions. In  Vermont  a  cause  of  this  nature,  general  assumpsit, 
was  triable  by  jury  as  a  matter  of  right  at  the  date  of  the 
adoption  of  our  constitution. 

See  Cons,  of  Vt.,  Chap.  1,  Art.  12;  Chap.  2,  §  31;  East 
Kingston  v.  Towle^  48  N.  H.  64;  Copp  v.  Henniker^  55  N.  H. 
179;  Hall  v.  Armstrong,  65  Vt.  421;  City  Council  v. 
O'Donnell,  29  So.  Car.  355;  Smith  w.Rowe,  4  Cal.  6;  Grzm 
V.  Norns,  19  Cal.  140;  Gaston  v.  Babcock,  6  Wis.  505; 
Sttlwell  V.  Kellogg,  14  Wis.  461 ;  Johnson  v.  Wallace,  7  Ohio 
392 ;  Iribou  v.  Strowbndge,  7  Ore.  156 ;  Kinkaid  v.  HiaU^ 
24  Neb.  562;  McMartin  v.  Bingham,  27  Iowa 234;  Phmptan 
V.  Somerset,  33  Vt.  283. 

Butler  &  Moloney  and  W.  H.  Bliss  for  the  defendant. 

Ross,  C.  J.  The  question  is  whether  the  county  court 
under  V.  S.  1437  had  power,  against  the  objection  of  the 
phiintiff,  to  refer  the  case. 

This  statute  gives  courts  discretionary  power  to  refer  all 
causes  to  referees  to  try  and  determine  the  issues,  **when  the 
issue  of  fact  is  not  such  as  to  entitle  the  parties  as  a  matter 
of  right  under  the  constitution  to  trial  by  jury."  The 
exercise  of  this  power  does  not  depend  upon  the  form  of  the 
action  or  pleadings,  but  upon  whether  the  action  is  one  in 
which,  by  the  common  law,  as  by  the  laws  and  usages  of 
the  State,  at  the  time  the  constitution  was  adopted,  the 
parties  had  the  right  of  trial  by  jury.  If  at  that  time  the 
parties  had  the  right  to  trj  the  cause  by  jury,  the  constitu- 
tion secures  such  right  to  them  and  in  terms  V.  S.  1437 
leaves  that  right  to  be  enjoyed  by  them. 
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But  if  at  that  time,  this  action  is  such  that  as  a  historical 
fact,  neither  by  the  common  law  nor  by  the  usages  and  laws 
of  the  State,  the  parties  had  the  right  to  try  it  by  jury,  then 
the  court  had,  by  virtue  of  V.  S.  1437,  the  power  to  refer  it. 
Plimpton  v.  Somerset,  33  Vt.  283;  In  re  Weatherhead,  53  Vt. 
653;  Lyndey.  Davenport^  57  Vt.  597;  Hall  v.  Armstrong, 
65  Vt.  421 ;  In  re  Harriet  A,  Welch's  Will,  69  Vt.  127. 

This  brings  us  to  inquire  into  the  nature  of  this  action. 
This  case  was  before  this  court,  as  found  in  69  Vt.  228.  It 
there  appears  that  it  is  a  proceeding  in  insolvency  to  have 
determined  the  sum  due  the  insolvent  estate  represented  by 
the  plaintiff  as  assignee,  from  the  insolvent  estate  repre- 
sented by  the  defendant  as  assignee.  Such  proceedings,  like 
proceedings  to  settle  the  estate  of  a  deceased  person, 
partake  of  the  nature  of  proceedings  in  rem.  By  the  adju- 
dication of  insolvency  the  insolvent's  property,  available 
for  the  payment  of  his  debts,  became  vested  in  the  assignee 
who  might  thereafter  be  legally  appointed.  Such  assignee 
is  charged  with  the  duty  of  gathering  such  estate,  of 
converting  it  into  money,  and  of  distributing  it  under  order 
of  the  court,  ratably  among  the  insolvent's  creditors  legally 
entitled  thereto.  It  is  not  strictly  a  suit  at  law  between 
parties.  At  the  time  the  constitution  of  the  State  was 
adopted,  no  law  nor  usage  pertaining  to  such  proceedings 
existed.  The  right  to  establish  courts  of  insolvency  and  to 
regulate  insolvency  proceedings  was  reserved  to  the  national 
government.  The  states  have  only  the  right  to  establish 
such  courts  and  regulate  their  proceedings  when  the  national 
government  fails  to  exercise  its  reserved  right.  The  present 
insolvency  law  of  the  State  was  enacted  in  1876,  when  the 
national  bankrupt  law  was  in  operation,  and  became 
operative  when  the  national  law  was  repealed.  Baldwin  v. 
Buswelly  52  Vt.  57.  This  State  had  no  compulsory 
insolvency  law  before  that  time. 

When  the  State  constitution  was  adopted  there  existed  in 
England  a  bankrupt  or  insolvency  law  established  by  acts 
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of  parliament.  No  such  courts  existed  at  common  law.  If 
it  can  be  held  that,  under  the  national  constitution  and  the 
then  existing  laws  and  usages  of  this  State  these  acts  of 
parliament  were  not  repugnant  to  the  institutions  and 
conditions  existing  at  the  time  our  constitution  was 
adopted,  these  acts  of  parliament,  under  our  constitutional 
provisions  in  regard  to  the  right  of  trial  by  jury,  secured  to 
the  citizens  of  the  State  only  such  rights  as  the  acts  of 
parliament  secured  to  citizens  of  England.  These  acts  of 
parliament  did  not  give  the  right  of  trial  by  jury  in 
bankruptcy  courts.  Under  these  acts  proceedings  were 
instituted  by  a  petition  to  the  Lord  Chancellor.  He  created 
a  commission  to  determine  whether  an  act  of  bankruptcy 
had  been  committed.  If  the  bankruptcy  was  established, 
on  an  adjudication  thereof  the  property  of  the  bankrupt 
available  for  the  payment  of  his  debts  passed  to  his  assignees 
to  be  thereafter  chosen  by  his  creditors.  The  assignees  were 
to  gather  his  property,  convert  it  into  money  and  distribute 
it  ratably  to  his  creditors.  The  creditors  were  to  establish 
their  claims  before  the  assignees.  2  Blackstone's  Com. 
Chap.  31.  Mr.  Blackstone  does  not  intimate  that  any  person 
interested  in  such  proceedings  was  entitled  to  a  trial  by  the 
jury,  unless  possibly  when  the  assignee  claimed,  or  exercised, 
rights  over  the  property  of  a  third  party,  or  had  occasion  to 
use  the  common  law  courts  to  establish  his  right  to  some  of 
the  property  of  the  bankrupt.  By  the  acts  of  parliament  the 
proceedings' were  commenced  and  carried  on  in  the  court  of 
equity,  and  were  in  the  nature  of  proceedings  in  rem  for  the 
speedy  distribution  of  the  bankrupt  estate  among  his  cred- 
itors. As  held  in  Phmpion  v.  Somerset^  supra,  **the  chancery, 
admiralty  and  probate  courts  are  not  held  to  be,  strictly 
speaking,  courts  of  common  law,  and  hence  no  jury 
intervenes  in  the  trial  of  cases  in  those  courts."  By  the  act 
of  1876  probate  courts  are  made  courts  of  insolvency.  In 
appeals  from  the  court  of  insolvency,  as  the  case  at  bar  is, 
the  county  courts  are  higher  courts  of   insolvency.     The 
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right  of  trial  by  jury,  at  the  time  our  constitution  was 
adopted,  in  proceedings  in  bankruptcy  or  insolvency,  did  not 
exist  either  in  this  State  nor  at  common  law.  Hence  the 
right  of  trial  by  jury  in  this  class  of  appeals  in  the  county 
court  given  by  V.  S.  2088,  in  1876,  was  not  secured  to  the 
party  by  the  constitution,  and  could  be  and  was  modified  by 
V.  S.  1437  in  1884.  In  referring  the  case,  the  county  court 
only  exercised  the  power  conferred  by  V.  S.  1437. 

Judgment  affirmed  and  cause  remanded. 


Jessie  L.  Wood  vs,  H.  P.  Augustins. 

Janaary  Term,  1898. 

Present:    Tapt,  Rowbll,  Munson,  Start  and  Thompson,  JJ. 

U.  S.  Constitution  Art.  /K,  §  i— Conclusiveness  of  Judgment  in  a  Sister 

State. 

In  an  action  of  debt  upon  a  judgment  rendered  in  a  sister  state,  it  is 
competent  for  the  defendant  to  contradict  and  impeach  the  judgment  by 
proof  that  he  was  not  served  with  process  and  was  not  an  inhabitant  of 
that  state  and  that  the  attorney  who  professed  to  appear  for  him  had 
no  authority  to  do  so. 

The  early  decisions  in  this  State  to  the  contrary,  which  followed  Mills  v. 
Durgee,  7  Cranch  481,  must  yield  to  the  construction  placed  upon  the 
federal  constitution  by  later  decisions  of  the  supreme  court  of  the  United 
States. 

Debt  on  Judgment.  Trial  by  court  at  the  September 
Term,  1896,  Washington  County,  7a/?,  J.,  presiding.  The 
testimony  offered  by  the  defendant  was  excluded  pro  forma ; 
the  defendant  excepted  and  the  cause  was  passed  to  this 
court  before  final  judgment. 

/ohn  W,  Gordon  for  the  defendant  cited  Thompson  v. 
Whitman^  18  Wall.  457;  Starbuck  v.  Murray,  5  Wend.  156; 
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Aldnch  V.  Ktnney^  4  Conn.  380;  Christmas  v.  Russell,  5 
Wall.  290;  Mackay  v.  Gordon,  34  N.  J.  L.  286;  Price  v. 
Ward,  1  Dutch  225;  Woulin  v.  /«j.  O?.,  4  Zab.  222;  D'Arcy 
y.Ketchum,  11  How.  165;  Harris  ^i ,  Hardeman,  14  How. 
334;  Ferguson  v.  Crawford,  70  N.  Y.  253;  Secombe  v.  ^^. 
G?.,  23  Wall.  108;  Bigelow  on  Est.  284,  235;  Carletan  v. 
Bickford,  13  Gray  591:  74  Am.  Dec.  652;  Borden  w.Ftick, 
15  Johns.  121 :  8  Am.  Dec.  225:  1  Gr.  Ev.  §  286  n.  A. 

Richard  A.  Hoar  for  the  plaintiff. 

A  judgment  conclusive  in  the  state  where  it  was  rendered 
is  equally  conclusive  in  every  state  of  the  Union.  Chrtsltnas 
V.  Russell,  5  Wall.  290;  Ins.  Co.  v.  Harris,  97  U.  S.  331; 
Newcomb  v.  Peck,  17  Vt.  303;  St.  Albans  v.  Bush,  4  Vt.  58; 
Hoxte  V.  Wnght,  2  Vt.  264;  Dimtck  v.  Brooks,  21  Vt.  569; 
iMpham  V.  Bnggs,  27  Vt.  27;  Fullerton  v.  Horton,  11  Vt. 
425 ;  Bank  v.  Wooster,  29  Vt.  332. 

Start,  J.  The  action  is  debt  on  a  judgment  rendered  by 
the  superior  court  for  the  county  of  Kennebec  in  the  state  of 
Maine.  The  record  of  this  judgment  discloses  suflScient  facts 
to  give  that  court  jurisdiction.  It  recites  that  the  defendant 
was  a  resident  of  the  state  of  Maine  at  the  time  judgment 
was  rendered;  that  the  process  was  served  upon  him 
personally ;  and  that  he  appeared  by  attorney.  This  record 
was  received  in  evidence  by  the  court  below,  and,  thereupon, 
the  defendant  sought  to  contradict  the  facts  recited  therein 
which  related  to  the  jurisdiction  of  the  court,  and  ofiered  to 
show,  by  parol,  that  he  was  not  a  resident  of  the  state  of 
Maine  at  the  time  the  judgment  was  obtained;  that  process 
was  not  served  upon  him;  and  that  he  made  no  appearance 
in  the  cause,  either  by  himself  or  by  attorney.  The  court 
pro  forma  excluded  the  evidence,  and  the  defendant  excepted. 

Article  4,  §  1,  of  the  constitution  of  the  United  States 
provides  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state.  And  the  congress  may  by  general  law 
prescribe    the    manner   in    which    such    acts,  records    and 
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proceedings  shall  be  proved,  and  the  effect  thereof.  Congress, 
by  act  of  May  26th,  1790,  now  embodied  in  §  905  of  the 
Revised  Statutes  of  the  United  States,  after  providing  the 
mode  of  authenticating  the  acts,  records  and  judicial 
proceedings  of  the  states,  declares:  "And  the  said  records 
and  judicial  proceedings  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall 
be  taken."  It  has  been  held  in  this  State  that  this  act,  in 
connection  with  the  constitutional  provisions  which  it  was 
intended  to  carry  out,  had  the  effect  to  render  the  judgments 
of  each  state  equivalent  to  domestic  judgments  in  every 
other  state,  or,  at  least,  they  have  been  given  the  same  effect 
that  they  had  in  the  states  where  they  were  rendered.  No 
distinction  appears  to  have  been  made  between  questions 
affecting  the  merits  of  the  judgment  and  those  affecting  the 
jurisdiction  of  the  court  rendering  them.  Such  is,  in  effect, 
the  holding  in  Hoxie  v.  Wnght^  2  Vt.  263;  Boston  India 
Rubber  Factory  v.  Hoit,  14  Vt.  92 ;  Newcomb  v.  Peck^  17 
Vt.  302;  Lapham  v.  Bnggs,  27  Vt.  27;  McGilvray  &  Co.  v. 
Avery ^  30  Vt.  541.  In  all  of  these  cases,  the  case  of  Mills  v. 
Duryee,  7  Cranch  481,  is  cited ;  and  it  is  evident  that  the 
court  intended  to  follow  the  construction  there  given  to  the 
constitution  and  act  of  congress  by  the  supreme  court  of  the 
United  States.  Since  the  cases  above  cited  were  decided,  the 
case  of  Mills  v.  Durgee,  supra,  has  been  reviewed  by  the 
United  States  supreme  court  in  Thompson  v.  Whitman,  18 
Wall.  457,  and  the  constitution  and  act  of  congress  as  to 
the  faith  and  credit  due  to  a  judgment  rendered  in  another 
state  received  a  full  exposition,  and  it  was  held,  that  the 
jurisdiction  of  the  court  by  which  a  judgment  is  rendered  in 
any  state  may  be  questioned  in  a  collateral  proceeding  in 
another  state;  that  neither  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other 
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state,  nor  the  act  of  congress  passed  in  pursuance  thereof, 
prevented  an  inquiry  into  the  jurisdiction  of  the  court  by 
which  a  judgment  offered  in  evidence  was  rendered ;  and  that 
the  record  of  a  judgment  rendered  in  another  state  may  be 
contradicted  as  to  the  facts  necessary  to  give  the  court 
jurisdiction,  either  as  to  the  subject-matter  or  the  person, 
and,  if  it  be  shown  that  such  facts  did  not  exist,  the  record 
will  be  a  nullity,  notwithstanding  it  may  recite  that  they  did 
exist.  Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the 
court,  referred  to  the  case  of  Mills  v.  Durgee,  and  said: 
**The  court  in  that  case  held  that  the  act  gave  to  the 
judgments  of  each  state  the  same  conclusive  effect,  as 
records,  in  all  the  states  as  they  had  at  home ;  and  that  ml 
debet  could  not  be  pleaded  to  an  action  brought  thereon  in 
another  state.  This  decision  has  never  been  departed  from 
in  relation  to  the  general  effect  of  such  judgments  where  the 
questions  raised  were  not  questions  of  jurisdiction.  But 
when  the  jurisdiction  of  the  court  which  rendered  the 
judgment  has  been  assailed,  quite  a  different  view  has 
prevailed." 

The  holding  in  Thompson  v.  Whitman  has  been  adhered  to 
by  the  United  States  Supreme  Court.  Thus,  in  State  of 
Wisconsin  v.  Pelican  Ins.  Co.^  127  U.  S.  265,  Mr.  Justice 
Gray,  in  speaking  for  the  court  of  the  constitution  and  act 
of  Congress,  by  which  the  judgments  of  the  courts  of  each 
state  are  to  have  such  faith  and  credit  given  to  them  in 
every  court  in  the  United  States  as  they  have  by  the  law  or 
usage  in  the  state  in  which  they  were  rendered,  said :  "These 
provisions  establish  rules  of  evidence  rather  than  of  juris- 
diction. While  they  make  the  record  of  a  judgment  rendered 
after  due  notice  in  one  state,  conclusive  evidence  in  courts  of 
another  state  or  of  the  United  States,  of  the  matter 
adjudged,  they  do  not  effect  the  jurisdiction,  either  of  the 
court  in  which  the  judgment  is  rendered,  or  of  the  court  in 
which  it  is  offered  in  evidence."  In  Cole  v.  Cunningham^  133 
U.  S.  107,  Mr.  Chief  Justice  Fuller,  in  speaking  for  the  court 
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Upon  this  subject,  said  :  **This  does  not  prevent  an  inquiry 
into  the  jurisdiction  of  the  court  in  which  the  judgment  was 
rendered  to  pronounce  the  judgment,  nor  into  the  right  of 
the  state  to  exercise  authority  over  the  parties  or  the 
subject-matter,  nor  whether  the  judgment  is  founded  in,  and 
impeachable  lor,  a  manifest  fraud.  The  constitution  did  not 
mean  to  confer  any  new  power  on  the  states,  but  simply  to 
regulate  the  effect  of  their  acknowledged  jurisdiction  over 
persons  and  things  within  their  territory.  It  did  not  make 
the  judgments  of  the  states  domestic  judgments  to  all 
intents  and  purposes,  but  only  gave  a  general  validity,  faith 
and  credit  to  them  as  evidence."  In  Simmons  v.  Saul^  138 
U.  S.  439,  Mr.  Justice  Lamar,  in  delivering  the  opinion  of 
the  court,  said:  **It  is  the  settled  doctrine  of  this  court 
that  the  constitutional  provision  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  judicial  proceedings  of 
other  states  does  not  preclude  inquiry  into  the  jurisdiction  of 
the  court  in  which  a  judgment  is  rendered  over  the  subject- 
matter  or  the  parties  effected  by  it,  nor  into  the  facts  neces- 
sary to  give  such  jurisdiction."  In  Grover  &  Baker  Sewing 
Machine  Co.  v.  Radchffe,  137  U.  S.  287,  it  is  held,  that  the 
jurisdiction  of  a  foreign  court  over  persons  or  subject-matter 
embraced  in  the  judgment  or  decree  of  such  court,  is  always 
open  to  inquiry;  that,  in  this  respect,  the  court  of  another 
state  is  to  be  regarded  as  a  foreign  court;  and  that  it  is 
competent  for  a  defendant,  in  an  action  on  a  judgment  of 
a  sister  state,  as  in  an  action  on  a  foreign  judgment, 
to  set  up  as  a  defence,  want  of  jurisdiction,  in  that  he 
was  not  an  inhabitant  of  the  state  where  the  judgment  was 
rendered,  had  not  been  served  with  process  and  did  not 
enter  his  appearance. 

We  think  the  construction  thus  given  to  the  constitution 
and  act  of  Congress  by  the  United  States  supreme  court  is 
controlling,  and  the  construction  given  to  them  by  this 
court  must  yield  to  the  later  consti?uction  of  the  United 
States  supreme  court.    We  think  the  judgment  in  question 
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can  be  attacked  collaterally  by  evidence  showing  that  the 
court  had  no  jurisdiction,  and  the  court  should  have  received 
the  evidence  oflfered  by  the  defendant  for  the  purpose  of 
showing,  that  process  was  not  served  upon  him;  that  he 
was  not  an  inhabitant  of  the  state  of  Maine;  that  the 
person  upon  whom  the  officer  certified  he  served  the  process 
was  another  person,  named  Agustines;  that  he  made  no 
appearance  by  himself  or  attorney;  and  that  the  person 
named  in  the  record  as  his  attorney,  who  appeared  for  him» 
had  no  authority  to  do  so. 

Judgment  reversed  and  cause  remanded. 


INDEX. 


ACCORD  AND  SATISFACTION. 
Agreement  to  arbitrate  is  not  an.     Welch  v.  Miller y  108. 

ACTION. 

Right  of,  under  V.  S.  2451,  2452,  does  not  depend  on  next  of  kin  having 
legal  claim  to  services  of  deceased.    Boyden  v.  R.  Co.,  125. 

Action  on  contract  must  be  in  whose  name  ?    Davis  v.  Ins.  Co.^  217. 

Service  of  writ  is  commencement  of.  Howard  v.  Bartlett^  314;  Burlington 

V.  Tf  action  Co.j  491. 

Cashier's  liability  to  bank  for  negligence  dies  with  him.  Bank  v.  Briggs^ 
599. 

■See  Death,  Parent. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

AFFIDAVIT. 
See  Mortgage. 

AGENCY. 

The  question  of,  as  affecting  a  mechanic's  lien.    Greene  v.  McDonald ^  372. 

One  taking  title  as  agent  holds  in  tmst.    Sullivan  v.  Haskin^  487. 

One  may  be  bound  by  acts  of  his  agent  in  negotiating  with  tenant  in 

possession,  even  before  the  principal  has  received  a  deed,  so  as  to  be  barred 

from  maintaining  ejectment.    Sowles  v.  Carr^  631. 

See  Insurance,  Bank,  Corporation,  Municipality. 

ALDERMEN. 
When  entitled  to  compensation.    McFarland  v.  Gordon^  455. 

AMENDMENT. 

Return  of  sale  of  mortgage  property  amended  under  order  of  court. 
Desany  v.  ThorPj  31. 
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ANIMAI^. 
See  Mortgage. 

ANTE-NUPTIAL  CONTRACT. 
Sec  Dower. 

APPEAL. 

When  right  to,  depends  upon  nature  of  plea,  plea  must  be  filed  before 

judgment.    R.  Co,  v.  CogginSy  466. 
Failing  to  enter  through  mistake  of  law.    Perry  v.  Wright,  615. 

See  Husband  and  Wife,  Guardian. 

AQUEDUCT. 
See  Condemnation  Proceedings. 

ARBITRATION. 
Agreement  for,  is  no  bar.     Welch  v.  Miller^  108. 

ARGUMENT. 

No  ground  of  exception,  that  it  is  unsound.    Re  McCabe^  155. 

Latitude  allowed  in.    Ibid;  State  v.  Marshy  288. 

Permissible   to   refer  to   common   knowledge  of   procedure  in  courts  of 

inquest.    State  v.  Marsh,  288. 
No  exception  where  it  is  stopped  by  court  and  no  harm  done.    Billings  t. 

Ins.  Co.,  478. 

ARREST. 

When  may  be  made  by  officer  without  warrant.    State  v.  Taylor^  1. 

Officer  in  making,  must  make  known  his  capacity.    Ibid. 

Need   not  show  warrant,   nor  explain,   until   submission  made  to   bis 

authority.    Ibid. 
When  manner  of,  can  reduce  grade  of  offense  in  resisting.    Ibid. 
To  show  reasonable  cause  for,  officer  may  show  his  information.    Ibid. 
Also  that  a  felony  has  been  committed.    Ibid. 

ARSON. 
Ev.  of  previous  unsuccessful  attempts  admissible.    State  v.  Hallock,  159. 

ASSAULT. 

With  intent  to  murder;   circumstances  did  not  reduce  grade  of  offiensc. 

State  V.  Taylor^  1. 
With  intent  to  kill  in  resisting  arrest.    Ibid. 
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ASSESSMENT. 
See  Condemnation  Procbedings. 

ASSUMPSIT. 

Plaintifr  failed  to  show  that  money  paid  to  town  officer  was  to  use  of 
town.    Meacham  v.  Nezvport^  67. 

ATTORNEY. 
See  Disbarment. 

BANK.  * 

When  charged  with  knowledge  possessed  by  its  officers.    Bank  v.  Briggs, 
594. 

See  Negligence,  Cashier. 

BENEFICIARIES. 
Held  to  mean  what,  in  a  will.    Dieter  y.  Shafter^  150. 

BONA-FIDE  HOLDER. 
Defined.    Bank  v.  Adams^  132. 

BREACH  OF  TRUST. 
See  Equity. 

BURDEN  OF  PROOF. 

As  to  undue  influence.    Re  Barney's  Will,  352. 

In  action  on  note  when  defendant  waiYcs  general  issue  and  pleads  payment. 

Owen  Y.  Brown y  621. 
When  question  is  where  payment  was  applied.    IHd, 
Shifts  only  with  issue.    Ibid, 
Burden  of  proof  of  title,  in  troYcr,  may  be  on  defendant.     Gale  y.  Gale^ 

540. 

See  Negotiable  Paper. 

BURGLARY. 

If  goods  alleged  to  be  A's  are  shown  to  be  B's,  the  Yariance  is  no  ground 

for  taking  case  from  jury.    State  y.  Peachy  483. 
AdYantage  must  be  taken  of  such  variance  by  objecting  to  testimony.  Ibid, 
Dwelling-house  of   married   woman,  how  described   in   information   for 

burglary.    Ibid. 
Possession  oi  stolen  goods  as  evidence  of.    Ibid, 
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CAPIAS. 
Not  to  be  combined  with  trustee  process.    Divoll  v.  Nichols^  537. 

CASHIER. 

Liable  to  bank  for  appropriation  of  funds  under  the  circumstances.    Bank 
V.  Briggs,  599. 

See  Nbgligbncb. 

CASES. 

(Specially  approved,  criticised  or  distinguished.) 

Kelsey  y.  Kendall ^  48  Vt.  24,  distinguished,  31. 
Legg  V.  Britton,  64  Vt.  652,  tbllowed,  125. 
Roth  V.  Allen,  32  Vt.  135,  adhered  to,  132. 
Mills  y.  Hyde,  19  Vt.  59,  followed,  144. 
Nimblet  v.  Chaffee.  24  Vt.  628,  adhered  to,  147. 
Newell  V.  Whitingham,  58  Vt.  341,  followed,  168. 
State  V.  Watd,  61  Vt.  153,  approved.  248. 
State  V.  Noakes,  70  Vt.  247,  followed.  288. 
State  Y.  Howard,  32  Vt.  380.  distinguished,  288. 
Enright  y.  Amsden,  70  Vt.  183,  distinguished,  320. 
State  Y.  Camleyy  67  Vt.  322,  distinguished,  406. 
Hall6f  Chase  y.  Simpson,  63  Vt.  601,  followed,  434. 
Robinson  y.  Cone,  22  Vt.  213,  followed,  509. 
Lindsay  y.  Railroad  Co,,  68  Vt.  556,  approved,  509. 
Sherman  y,  Johnson,  58  Vt.  40,  followed,  580. 
Allen  Y.  Burlington,  45  Vt.  202,  adhered  to.  609. 

CHALLENGES. 

Acts  1896,  No.  33,  §  1,  allowing  State  peremptory  challenges,  is  constito- 

tional.    State  y.  Noakes,  247 ;  State  y.  Marsh,  288. 
Number  of  challenges  State  entitled  to  on  joint  trial.    Ibid, 

CHANCERING. 
See  Recognizance. 

CHANCERY. 

ft 

See  Equity. 

CHARGE. 
See  Exception. 
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CHARTER. 

Provision  as  to  compensation  of  officers  construed.    McFarland  v.  Gordon^ 

455. 
City  charter  not  invalid  for  failing  to  specify  by  what  majority  council 

might  act.    State  v.  Bevin^  574. 

CHATTEL  MORTGAGE. 
See  Mortgage. 

CITY. 
See  Municipality. 

COMMISSIONERS. 

See  DlSBAKMENT. 

COMMENCEMENT  OF  ACTION. 

Service  of  writ  is.    Howard  v.  Bartlett,  314;  Burlinsrton  v.  Traction  Co.y 
491. 

COMPENSATION. 

Municipal  officers'  compensation  regulated  by  statute.     McFarland  v. 
Gordon y  455. 

CONDEMNATION  PROCEEDINGS. 

Rule  of  definiteness  as  to  property  taken.    Ckilds  v.  Newport ^  62. 
Scope  of  assessment  of  damages  in.    Ibid. 

CONDITIONAL  SALE. 
See  I^iSN. 

CONDITION  PRECEDENT. 
Plaintiff  failed  to  perform.    Conway  v.  Fitzgerald y  103. 

CONFLICT  OF  LAWS. 
See  Contract. 

CONSIDERATION. 
See  Nbgotiablb  Papbr»  Contract. 

CONSTITUTIONAL  LAW. 

Suffidencv  of  indictments  for  perjury  under  the  statutory  form.    State  v. 
Rowelly  405. 
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Legislature  may  prohibit  fishing  in  stream  even  by  riparian  owner.    State 

V.  Thefiault^  617. 
Meaning  of  declaration  that  waters  shall  be  public.    Ibid, 
Riparian  owner's  right  of  fishing  in  non-boatable  stream  defined.    Ibid. 
Right  to  post  waters  may  be  taken  away  by  statute.    Ibid, 
Even  private  preserves  are  subject  to  police  power.    Ibid, 
No  right  to  jury  trial  in  insolvency  appeals.    Crampton  v.  Hollister,  633. 

See  Murder*  Challenges.  Municipality. 

CONSTRUCTION  OF  STATUTES. 

Expression  of  one  is  exclusion  of  others.    Re  Vamum^  147. 

An  instance  of  statutory  construction.    Burlington  v.  Traction  Co.^  491. 

Repeal  may  be  effected  without  express  words.    Ibid, 

New  law  held  a  continuation  of  the  old.    Stowe  v.  Stowe,  609. 

Vote  of  town  under  warning  held  sufficient  adoption  of  system  of  collecting 

taxes  bv  treasurer.    Ibid, 
Vote  of  town  held  to  authorize  selectmen  to  deliver  town  school  tax  to 

treasurer.    Ibid, 
Language  of  warning  read  as  inaccurate  but  sufficient  description  of  a 

statute  as  enlarged.    Ibid, 

See  Constitutional  Law. 

CONTEMPT. 

Right  to  be  heard  in  proceedings  for.     Ward  v.  Ward^  430. 
Removing  subject  matter  fi-om  jurisdiction  of  court.    Ibid. 

CONTRACT. 

Case  of  condition  precedent.    Conway  v.  Fitzgerald y  103. 

When  is  time  of  the  essence  of.    Ibid. 

Corporation  may  be  bound  by  implied.    Security  Co.  v.  Ben.  Man.  Ass., 

201. 
None  implied  from  mere  fact  that  services  are  valuable.    Ibid. 

Nor  from  mere  hope  that  person  benefitted  will  make  a  gift.    Ibid.  , 

Understanding  of  parties,  the  real  test.    Ibid,  ^* 

Evidence  held  to  justify  finding  that  there  was  no  expectation  of  pay.  Ibid. 
With  selectmen,  enforceable  in  name  of  town.    Grand  Isle  v.  Kinney ^  381. 
Paying  judgment  is  not  raising  money  under  a  contract.    Ibid, 
Question  whether  want  of  consideration.    Ibid, 

Town,  though  authorized  by  statute,  not  required  to  build  bridge.    Ibid, 
Contract  held  not  against  public  policy.    Ibid. 
Defendants  estopped  from  questioning  plaintiff's  authority.    Ibid, 
Place  of  contract,  how  determined.    Smith  v.  Anderson^  424. 
Agreement  to  extend  time  does  not  change  situs.    Ibid. 
Express  or  implied  promise  necessary.     Trow  v.  Forsyth^  498. 
Express  and  implied,  distinguished  and  explained.    Bliss  v.  Hoyt,  534. 
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Implied  in  fact  and  implied  in  law.    Ibid. 
Province  of  court  and  of  referee  in  respect  to.    Ibid, 

See  Insurance,  Receiptor. 

CONTRIBUTION. 
See  Negotiable  Paper. 

CONVERSION. 
See  Trover. 

CORPORATIONS. 

May  be  bound  by  implied  contract.    Security  Co.  v.  Ben.  Mon.  Ass.y  201. 
Corporators  had  authority  to  organize  and  transfer  franchise  without 

subscribing  for  stock.    Grand  Isle  v.  Kinney,  381 . 
Who  could  question  irregularity  of  organization.    Ibid. 
When  charged  with  knowledge  possessed  by  officers.    Bank  v.  Briggs,  594. 

COSTS. 

Not  considered  for  first  time  in  supreme  court.    Childs  v.  Newport^  62. 
Rule  when  both  parties  except  and  neither  prevails.    Meacham  v.  Newport, 
264 ;  Re  Hall's  Est.  ,458. 

See  Equity. 

COUNTY  COURT. 

May  set  aside  verdict  if  against  weight  of  evidence.    Averill  v.  Robinson ^ 

161. 
In  trial  by  court  under  V.  S.  1627,  no  fact  inferred  beyond  statement  of 

findings.    Singer  Mfg.  Co.  v.  Nash,  434. 

See  Discretion. 

CRIMINAL  LAW. 

State  not  confined  to  date  alleged.    State  v.  White,  225. 

On  appeal  whole  case  tried  de  novo.    Ibid. 

Discretionary  at  what  time  to  compel  election.    Ibid. 

Bssentials  of  crime  of  neglect  towards  dependents.    State  v.  Noakes,  248. 

Stenographer  before  grand  jury.    State  v.  Brewster,  341. 

See  Intoxicating  Liquor,  Arson,  Murder,  Perjury,  etc. 

CROSS  EXAMINATION. 

Limitation  upon.    Re  McCabe,  155. 

See  Practice. 
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CUSTOM. 
See  EviDBNCE. 

DAMAGBS. 

Right  to,  under  V.  S.  2451,  2452,  does  not  depend  on  next  of  kin  haTuig 
legal  claim  to  services  of  the  deceased.    Boyden  v.  R.  Co,,  125. 

Instance  of  damage  without  legal  injury.    Aitken  y.  Wells  River ^  308. 

Under  injunction  bond.    East  Montpelier  v.  Wheelock^  391. 

Nominal,  not  recoverable  for  next  of  kin.    Lazelle  v.  Newjane^  440. 

Measure  of,  under  V.  S.  2462.    IHd. 

None  recoverable  by  way  of  solace  under  that  statute.    Ibid. 

For  death  by  wrongftd  act,  action  is  in  whose  right.  PlooJ  v.  Tracticn 
Co,,  509. 

Negligence  of  next  of  kin  may  be  a  bar.    Ibid, 

Recoverable  though  they  could  not  have  been  foreseen.  Ishatn  v.  Dow^ 
588. 

See  CONDBMNATION  PROCEEDINGS,  TRESPASS,  EvmBNCE,  PARENT. 

DEATH. 

Need  not  have  resulted  instantl3-  to  give  right  under  V.  S.  2451,  2452. 

Boyden  v.  R,  Co.,  125. 
Damages  for  death  by  wrongful  act ;  action  for  is  in  whose  right.    Ploof  ▼. 

Traction  Co.,  509. 
Negligence  of  kin  may  be  a  bar.    Ibid, 

See  Damages,  Definitions. 

DEBT. 
See  Recognizance. 

DEBT  ON  JUDGMENT. 
See  Statute  of  Limitations. 

DEED. 

Severance  of  personality  from  land  may  be  by  deed.    Straw  v.  Straw,  240. 

See  Evidence. 

DEFINITIONS. 

"Crops,  produce  and  products"  of  realty,  include  what.    Desany  v.  Thorpe 

13. 
"Mistake"  and  "good  reason  to  believe,"  in  treble-damages  statute.  Davis 

V.  Cotey,  120. 
"Special  issue."    Boyden  v.  R,  Co.,  125. 
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Separate  estate."    Re  Nelson's  Will,  130. 

Bona-fide  holder."    Limerick  Bank  v.  Adams,  132. 

Spring  of  water."     Wheelock  v.  Jacobs^  162. 

Wilftdly"  means  intentionallj.    Buchanan  t.  Cook,  168. 
"Personal  property."     Woodward  v.  Laporte,  399. 
"Illness,"  in  application  for  insurance.    Billings  v.  /«5.  C<?.,  477. 
"Snit  or  civil  cause."    Burlington  v.  Traction  Co,,  491. 
Various  phrases  in  the  fish  law  defined.    State  v.  Theriault,  617. 

DEFINITENESS. 
Rule  as  to,  in  condemnation  proceedings.    Childs  v.  Newport,  62. 

DISBARMENT. 

Report  of  commissioners  on,  when  set  aside.    Re  Jones,  71. 
Misconduct  in  ofiice  of  State's  Attorney,  may  subject  to.    Ibid. 
So  may  misconduct  in  vacation.    Ibid, 

DISCRETION. 

County  court  may  set  aside  verdict  as  against  weight  of  evidence.    Averill 

V.  Robinson,  161. 
County  court  may  admit  testimony  after  jury  argument  begun.    Buchanan 

V.  Cook,  169. 
Matter  of,  when  to  compel  State  to  elect  between  dates.     State  v.  White, 

225. 
Trial  court  may  put  leading  questions.    State  v.  Noakes,  247. 
Motion  to  set  aside  verdict  for  insufiiciency  of  evidence  is  addressed  to. 

State  V.  Peach,  233. 
Order  of  trial,  even  in  criminal  cases,  discretionary.  State  v.  Lawrence, b24e. 
Reitisal  to  set  aside  verdict  for  separation  of  jury.    Ibid. 

See  Practice. 

DIVORCE. 
Wilftd  desertion  by  petitioner  a  bar.    Pierce  v.  Pierce,  270. 

DOWER. 

How  barred.    Chaffee  v.  Chaffee,  231. 

Provision  of  statute  as  to  barring,  does  not  relate  to  ante-nuptial  contract 

performed  during  life  of  husband.    Ibid, 
No  election  possible  in  present  case  without  return  of  what  had  been 

received.    Ibid. 
Accepting  provision  from  executor  amounted  to  affirmance  of  contract 

with  deceased.    Ibid, 
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DURESS. 
What  is.    Meackam  v.  Newport,  67. 

DUTY. 
See  Railroads. 

EJECTMENT. 
See  Agency. 

ELECTION. 

Legatee,  when  bound  to  make.    Drake  v.  Wild^  52. 
Too  late  to  make  when  other  rights  fixed.    Ibid, 

See  Waiver,  Discretion,  Surprise. 

EMINENT  DOMAIN. 

Distinguished  from  police  power.    Aitken  v.  Wells  River ,  308. 

See  Municipality. 

ENTRY. 
See  Mortgage. 

EQUITY. 

Bar  by  lapse  of  time.    Drake  v.  Wild,  62. 

Demurrer  waived  unless  brought  forward  before  trial.    Enright  v.  Atnsden, 

183. 
Cause  retained  on  ground  of  jurisdiction  over  subject  matter.    Ibid. 
In  appeals  from  chancery,  new  objection  maybe  urged  if  it  is  one  that  could 

not  have  been  obviated.    Ibid. 
Refusal  to  recommit  report  under  the  circumstances.    Ibid, 
Effect  of  an  exception  to  a  class  of  testimony.    Ibid, 
Costs,  when  one  defends  action  at  law  and  afterwards  resorts  to  equity. 

Ibid. 
Injunction  granted  upon  condition  of  payment.    Ibid, 
Ante-nuptial    contract    specifically   enforced    against    wife.       Chaffee   v. 

Chaffee,  231. 
Decree  for  same  conditional  upon  repayment  of  money  expended  by  wife  for 

husband.    Ibid, 
Injunction  improperly  granted;   orator  liable  for  damages  under  bond. 

E,  Montpelier  v.  Wheelock,  391. 
Jurisdiction  sustained.    Stockwell  v.  Fitzgerald,  468. 
Right  of  way  as  affected  by  questions  of  estoppel  and  acquiescence.   Ibid. 
V.  S.  2219,  against  trusts  in  real  estate  by  parol,  does  not  apply  to  title 

taken  by  one  as  agent.    Sullivan  v.  Haskin,  487. 
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Agency  ratified  by  bringing  bill.    Ibid, 

Citizen  restrained  from  attaching  assets  of  insolvent  debtor  without  the 

State.    Hazen  v.  Bank,  543. 
If  citizen  is  a  national  bank,  exempt   from   preliminary  injunction,  all 

available  relief  will  be  granted  on  final  decree.    Ibid. 
Where   defendant,  after   service,   makes    relief  by  injunction   ineffectnal, 

damages  will  be  awarded  instead.    Ibid, 
Bill  amended  for  that  purpose.    Ibid, 

Presumption  that  natural  consequences  were  intended.    Ibid, 
Bstoppel  by  judgment  must  be  mutual.    Ibid, 
Dismissal  without  prejudice,  effect  of.    Ibid. 
One  who  participates  in  a  breach  of  trust  is  not  to  take  advantage.    Ibid, 

See  Practice,  Partition,  Subrogation,  Report,  Trust. 


ESTOPPEL. 

Legatee  estopped  by  accepting  provisions  ot  will  which  disposes  of  his 

property.    Drake  v.  Wild^  52. 
No  estoppel  against  foreclosure  under  the  circumstances.      Batchelder  v. 

Blake,  197. 
One  who  induces  another  to  act  cannot  question  his  authority.     Grand 

Isle  V.  Kinney^  381. 

See  Waiver,  Evidence,  Agency. 


EVIDENCE. 

Official  character  of  constable  may  be  shown  by  parol.    State  v.  Taylor,  1. 

Officer's  assistants  may  testify  he  called  them  '*to  help  arrest  some  burg- 
lars."   Ibid, 

State  may  show  some  of  number  arrested  transferred  to  another  jurisdic- 
tion.   Ibid, 

To  show  reasonable  cause  for  the  arrest,  officer  may  show  what  informa- 
tion he  had.    Ibid, 

He  may  also  show  that  a  felony  had  been  committed.    Ibid. 

Conduct  of  prisoners  shown  as  indicative  of  guilt.    Ibid, 

Conduct  shown  as  part  res  gestee.    Ibid, 

Order  of  evidence  discretionary.     Titus  v.  Gage^  13. 

Parent's  intemperance  as  evidence  of  insanity  in  child.    Ibid, 

Contestant  of  will  may  show  parties  accused  by  testatrix  of  theft  were 
reputed  honest.    Ibid, 

Right  to  cross-examine  general  witness  when  reintroduced  as  expert.   Ibid, 

Right  to  pursue  inquiry  prematurely  cut  off.    Ibid. 

Parol  evidence  to  rebut  presumption  that  conveyance  to  wife  was  gift 
Walston  V.  Smith,  19. 
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Bvidetice  of  actual  intention  in  such  case  admissible.    Ibid. 

Cnstom  not  provable  by  instances.    Re  Jones  y  71. 

No  harm  in  stating  there  was  a  role  when  rule  not  stated.    Conway  v. 

Fitzgerald,  103. 
Witness  properly  found  to  be  an  expert.    Ibid, 
Question  of  profits.    Ibid, 
Lease  of  homestead  and  personalty  by  husband  alone  admitted  in  eYidence. 

IVeUh  V.  Miller,  108. 
On  question  of  value,  prices  of  similar  property  shown.    Dams  v.  Cotey, 

120. 
General  scheme  to  defraud  being  shown,  misrepresentations  to  others  than 

defendants  admissible.    Limerick  Bank  v.  Adams,  132. 
Instances  under  rule  last  stated.    Ibid, 

Evidence  presumed  to  have  been  properly  limited  in  charsfc.    Ibid. 
In  action  by  indorsee  on  note  void  between  original  parties,  plaintiff  cannot 

prove  good  faith  by  showing  purchase  of  other  notes  from  payee.    Ibid^ 
Situation  of  parties  admissible  on  question  of  notice  of  invalidity  to  taker 

of  note.    Ibid, 
Evidence  held  to  have  tendency  to  show  notice  in  such  case.    Ibid. 
Evidence  justified  finding  that  note  was  given  to  establish  a  false  defense  in 

a  criminal  prosecution.    Bates  v.  Cain,  144. 
Limitation  of  testimony  of  non-expert.    Re  McCabe,  155. 
Limitation  upon  cross  examination  of  non-expert.    Ibid, 
In   prosecution   for   arson,   evidence   of  previous   unsuccessful    attempts' 

admitted.    State  v.  Hallock,  159. 
The  circumstances  tended  to  prove  guilt.    Ibid. 

A  contract  not  the  one  "in  issue  and  on  trial."    Batchelder  v.  Blake,  187. 
Sole  deed  of  married  woman  treated  as  an  admission.    Ibid. 
Scriviner  may  testify  that  alteration  was  made  before  execution.    Ibid» 
Certain  resolutions  interpreted  by  the  circumstances.    Security  Co.  v.  Ben^ 

Mon.  Ass,,  201. 
Examined  copy  of  revenue  collector's  record  admitted  against  one  charged 

with  keeping  liquor  to  sell.    State  v.  White,  225. 
Directions  in  application  for  license  admitted  to  explain  such  copy.    Ibid, 
Size  of  license-fee  shown  for  same  purpose.    Ibid, 
Evidence  admissible  to  explain  abbreviations.    Ibid, 
Abbreviations  to  be  interpreted  by  court.    Ibid, 
Familiarity  shown  between  respondent  and  mother  of  infant  with  whose 

murder  he  was  charged.    State  v.  Noakes,  247. 
In  same  case,  shown  that  infant's  skull  could  be  fractured  by  pressure  with 

the  hands.    Ibid. 
Such  fact  shown  by  expert.    Ibid, 

Expressions  of  suffering  admitted.    Hawkes  v.  Chester,  271. 
Unresponsive  answer,  stricken  out,  no  grounds  of  exception.    Ibid, 
Difficult  communication  deciphered  by  witness.    State  v.  Wetherell,  21Ai. 
Shown  in  rebuttal  that  machine  complained  of  still  worked  imperfectly. 

Perry  v.  Vt,  Farm  Machine  Co,,  276. 
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Party  charged  with  fraud  may  show  his  want  of  interest.    Hidden  v. 

Hooker^  280. 
Articles  in  court  evidence  of  their  own  value.    State  v.  Pectch^  283. 
If  variance,  objection  should  be  made  to  evidence.    Ibid.   • 
Possession  of  stolen  goods  may  be  evidence  of  burglary.    Ibid. 
In  trial  for  murder,  defense  suicide,  declarations  of  deceased  not  admissible 

to  show  that  he  had  poison.    State  v.  Marshy  288. 
Not  proper  to  show  he  had  poison  long  before  his  death.    Ibid. 
Nor  to  show  he  gave  his  horse  powders  containing  uncertain  quantities  of 

arsenic.    Ibid. 
Improper  answer  to  proper  question  no  ground  of  exception.    Ibid. 
Witness  may  characterize  conduct  of  parties  as  "intimate."    Ibid. 
That  one  is  partially  deaf  does  not  make  statements  in  his  presence  inad- 
missible if  jury  find  he  heard.    Ibid. 
Circumstances  afforded  evidence  that  sender  knew  contents  of  note.    Ibid, 
Respondent  could  not  object  to  secondary  evidence  of  contents,  the  note 

having  been  delivered  as  she  requested.    Ibid. 
Duty  of  jailer  as  to  communications  between  prisoners.    Ibid. 
Whether  party's  conduct  estops  from  using  secondary  evidence,  a  question 

for  trial  court.    Ibid. 
No  estoppel  in  this  case.    Ibid. 
Defense  of  suicide  rebutted  by  showing  absence  of  suicidal  inclinations. 

Ibid. 
Computations  excluded  where  data  are  in  evidence.    Morse  v.  Brucey  378. 
Presumption  that  taxpayer  included  debt  due  him  in  his  inventory.    Ihid. 
Tax  inventory  as  admission.    Ibid. 
Instances  of  parol  evidence  excluded  as  contradicting  writing.    Grand  Isle 

V.  Kinney^  381. 
Exclusion  of  evidence  supplied  by  concession.    Dover  v.  Winchester^  418. 
Admission  by  one  defendant  in  presence  of  the  other.      Ibid. 
Habits  of  dog  shown  by  instances  of  his  conduct.      Ibid. 
Remoteness  a  question  for  trial  court.      Ibid. 
Certain  facts  held  irrelevant.    Ibid. 

One  fact  not  inferred  from  another  because  the  two  are  similar.    Ibid. 
Habit  of  sheep-killing  dogs    to   kill   away  from   home,  only,  shown   in 

rebuttal.    Ibid. 
Witness  may  describe  appearance  of  person  as  "perfectly  well."     Billings 

V.  Ins.  Co.,  477. 
Inadmissible  matter  not  to  be  injected  under  guise  of  refreshing  recollection. 

Ibid. 
Deponent  impeached  by  contradictory  statement  without  laying  founda- 
tion.   Ibid. 
Collateral  instances  not  admissible.    Bateman  v.  Rutland^  500. 
That  sewer  gas  did  not  escape  into  one  house  no  evidence,  it  did  not  into 

another.    Ibid, 
Fact  proved  by  one  viritness  and  time  by  another.     Fuller  v.  Valiquette, 

602. 
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Collateral  may  be  met  by  collateral.    Ibid. 

Offer  necessary  to  reserve  exception.    Ibid. 

Remarks  of  court  in  rendering^  judgment  excluded.    State  y.  Lavnrence^  524. 

In  pros,  for  assault,  where  self-defense  is  relied  on,  State  may  show  in 

rebuttal  that  victim  had  no  intention  to  assault.    Ibid, 
No  objection  to  rebutting  evidence,  that  it  strengthens  opening  case.    Ibid. 
Rebutting  evidence  presumed  to  have  been  admitted  as  matter  of  discretion. 

Ibid. 
Order  of  trial,  even  in  criminal  cases,  is  discretionary.   Ibid. 
Juror's  testimony  admissible  to  sustain  verdict.    Ibid. 
Admitted  as  to  how  defendant  was  driving  just  before  he  ran  over  plaintiff*s 

child.     Trow  v.  Thomas^  580. 
Injury  to  another  at  the  same  time  shown  as  part  of  occurrence.    Ibid. 
Sums  paid  by  plaintiff  for  care  of  injured  child  shown.    Ibid. 
Notary's  certificate,  when  evidence  of  notice  of  dishonor.    Bank  v.  Briggs^ 

599. 

See  Judgment. 

EXCEPTION. 

Evidence  presumed  to  have  been  properly  limited  in  charge.    Conway  r. 

Fitzgerald,  103;  Limerick  Bank  v.  Adams,  132. 
Unsound  argument  no  ground  of.  Re  McCabe,  155. 
Objection  waived  by  giving  court  to  understand  it  was  not  relied  upon. 

Buchanan  v.  Cook,  168. 
Effect  of  taking,  to  a  class  of  testimony.    Enright  v.  Amsden,  183. 
Offer  necessary  to  reserve.      State  v.  Noakes^  247 ;  Fuller  v.  Vali^uetie, 

502. 
Must  appear  what  answer  would  have  been.    State  v.  Noakes,  247. 
Limited  to  objection  stated  below.    Ibid. 
When  transcript  is  made  controlling  by  bill,  exception  must  be  shown  by 

that.    Ibid. 
Presumption  in  support  of  judgment  below.    Pierce  v.  Pierce^  270. 
Unresponsive  answer,  stricken  out,  no  ^ound  of.    Hawkes  v.  Chester^  271. 
Charge  must  be  taken  as  a  whole.    Ibid. 

Improper  answer  to  proper  question  no  ground  of.    State  v.  Marshy  288. 
That   jury  misunderstood  a  correct  charge,  no   ground   of.      Stnith   t. 

Anderson,  424. 
What  questions  are  saved  by,  to  judgment  only.    Re  HaWs  Est.^  458. 
To  referee's  report,  must  be  same  in  supreme  as  in  county  court.     Bliss  t. 

Hoyt,  534. 

See  Argument. 

EXECUTORS  AND  ADMINISTRATORS. 

Liable  for  assets  lost  through  their  negligence.    Re  HalVs  Est,,  458. 
Right  to  carry  on  certain  law-suits  considered.    Ibid. 
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Entitled  to  statutory  per  diem,  though  charging  less.    /did. 

When  chargeable  with  interest,    /did. 

Whether  entitled  to  expense  of  settling  their  own  contested  accounts.  Ibid, 

EXHIBITS. 

May  go  to  jnry-room.    Staie  v.  Weiherell.  274. 

Are  evidence  of  their  own  value.    State  v.  Peach,  283. 

EXPERT. 
See  EviDUNCB. 

FACT. 
See  County  Court. 

FALSE  DEFENSE. 
See  Nbgotiablb  Papbr. 

FELONY. 
Arrest  on  suspicion  of,  committed  in  another  state.    State  v.  Taylor ^  1. 

FISH. 
See  CoNSTiTUTiONAt,  Law. 

FORFEITURE. 
See  Rbcognizancb. 

FRAUD. 
See  Nbgotiablb  Papbr,  Evidbncb. 

GRAND  JURY. 
Use  of  stenographer  before.    State  v.  Brewster,  341. 

GUARDIAN. 

Wife  not  entitled  to  appeal  from  appointment  of,    over  husband.     Re 
Vamum,  147. 

HIGHWAY. 

Near  line  between  towns,  expense  apportioned.    Glover  v.  Carpenter^  278. 

'Jointly,"  not  equivalent  to  **equally.*'    Ibid. 

Destruction  of  mill  and  dam  to  save  highway.  Aitken  v.  Wells  River,  308. 

4^ 
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HOMESTEAD. 

Part  of  home  place  may  be  conveyed  by  husband  alone  free  of  homestead 

right*  when.    Thorp  v.  Thorpe  46. 
Use  or  keeping  as  homestead  determined  by  acts  of  husband.      Ihid. 

See  Lbasb. 

HUSBAND  AND  WIFE. 

Separate  estate  defined.    Re  NelsotCs  Will^  130. 

Hnsband  when  properly  joined  in  wife's  appeal  from  allowance  of  her 

father's  will.    Ibid, 
Wardrobe  of  wife  presumed  to  have  been  famished  by  and  belonged  to 

hnsband.    Re  Hall's  Estate^  458. 
Parol  evidence  to  rebut  presumption  that  conveyance  to  wife  was  a  gift. 

Walston  V.  Smith,  19. 

See  Leasb. 

IMPOUNDING. 
What  constitutes.    Howard  v.  Bartlett,  314. 

See  POUND-KBBPBR. 

INCREASE. 

See  MORTGAGB. 

INJUNCTION. 
See  Equity. 

INQUESTS,  COURTS  OF. 
See  Argument. 

INSANITY. 
See  Evidence. 

INSOLVENCY. 

What  passes  to  assignee.    Desany  v.  Thorp,  31. 

Transfer  of  equity  by  mortgagor  to  mortgagee,  may  be  fraud  upon  insol- 
vency law.    Enright  v.  Amsden,  183. 

Fraud  held  to  have  been  purged  by  subsequent  transfer  of  proceeds  to 
innocent  creditor.    Ibid. 

Sale  by  assignee  of  perishable  property  when  title  in  dispute.  Nichols  v. 
Bingham,  320. 

Such  sale  passes  clear  title.    Ibid. 
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One  holding  lien  on  the  property  is  then  remitted  to  remedy  against  the 

fund.    Ibid, 
Deed  of  assignment  conveys  assets  without  the  State.    Hazen  y.  Bank,  543 . 
Citizens  restrained  from  attaching  in  other  jurisdictions.    Ibid. 
Snch  relief  granted  as  may  be  available  on  final  decree.    Ibid, 
Assignee's  duty  to  apply  for  leave  to  bid-in  property  about  to  be  sacrificed . 

Ibid. 
Participation  by  creditor  in  assignee's  breach  of  trust  cannot  avail  him. 

Ibid. 
Jurisdiction  of  court  of,  as  to  non-residents.     Thorp  v.  Porter^  570. 
Efiect  of  discharge  in  proceedings  in,  as  against  non-resident.    Ibid, 
Appearance  of  non-resident  does  not  give  jurisdiction.    Ibid. 
Jurisdiction  given  only  by  the  statute.    Ibid. 
Note  given  by  insolvent  within  four  months  is  not  a  transfer  of  property. 

Bank  V.  Briggs^  594. 
It  is  for  insolvent  court  to  adjust  interest.    Ibid, 
No  right  to  jury  trial  in  insolvency  appeals.    Crampton  v.  Hollister,  633. 

See  Mortgage. 

INSURANCE. 

Policy  must  be  sued  in  name  of  insured,  though  property  another's.    Davis 

V.  Ins.  Co.,  217. 
Insurable  interest  at  time  of  loss  sufficient.    Ibid. 
"Illness,"  as  used  in  application  for.    Billings  v.  Ins.  Co,    477. 
Omission  to  answer,  no  warranty.    Ibid. 
Partial  answer,  how  far  a  warranty.    Ibid. 
Distinction  between  fraud  and  breach  of  warranty.    Ibid. 
Meaning  of  a  warranty  that  answers  are  full.    Ibid. 
Warranties  construed  against  the  Company.    Ibid, 
What  "consultations  with  ph3'sicians"  means.    Ibid. 
Burden  on  Company  to  establish  falsity  of  answers.    Ibid. 
Application  held  to  furnish  proof  of  agent's  authority  to  receive  premium. 

Porter  v.  Ins.  Co.,  504. 
Company  bound  by  practice  of  agent  if  known  to  it.    Ibid. 
Delivery  of  policy  to  insured  not  necessary.    Ibid. 
It  takes  two  to  unmake  a  contract.    Ibid. 
Instance  where  note  was  given  for  premium  and  policy  was  retained  by 

agent.    Ibid. 
Possession  of  policy  procured  by  fraud  of  third  party  after  death  of  risk . 

Ibid. 
Apportionment  of  loss  between  specific  and  blanket  policies.     Chandler  v. 

Ins.  Co.,  562. 
Policy  creates  trust  in  favor  of  beneficiary.    Atkins  v.  Atkins y  565. 
Such  trust  is  irrevocable.    Ibid. 

"And"  may  be  read  "for"  to  efifectuate  intention.    Ibid. 
Simple  or  dry  trust.    Ibid, 
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INTEMPERANCE. 
See  EviDENCB. 

INTENT  AND  INTENTION. 

Actual  intent  to  take  life,  necessary  to  conviction  of  assault  with  intent 

to  mnrder.    State  v.  Taylor^  1. 
Not  enough  that  iellow-resistants  intended  to  kill  officer.    Und. 

See  Homestead. 

INTOXICATING  LIQUOR. 

In  pros,  for  keeping  intoxicating  liquor  to  sell,  examined  copy  of  rcTenne 

collector's  record  admitted.    State  v.  White,  225. 
Directions  as  to  abbreviations  in   applications  for  license,  admitted  to 

explain  such  copy.    Ibid. 
Size  of  special  tax  shown  for  same  purpose.    Ibid. 
State  not  confined  to  date  alleged.    Ibid, 
On  appeal,  whole  case  tried  de  novo.   Ibid. 
Discretionary  with  trial  court  when  to  compel  State  to  elect.    Ibid. 

JAILER. 
See  Evidence. 

JUDGE. 
No  one  to  be  a,  in  own  case.    McFarland  v.  Gordon^  455. 

JUDGMENT. 

Judgment  non  obstante  veredicto  entered  when.     TVow  v.  Thotnas^  680. 

Motion  held  to  be  in  arrest  though  otherwise  named.    Ibid. 

Judgment  will  be  arrested  only  for  matters  of  record.    Ibid. 

Judgment  of  court  in  sister  state  may  be  impeached  here  in  respect  of 

jurisdictional  facts  though  recited  in  the  record.      Woods  v.  AugusHns^ 

637. 

See  Recognizance,  Statute  of  Limitations. 

JURISDICTION. 
See  Pleading,  Insolvency. 

JURY. 

No  right  to  trial  by,  on  question  of  damages  in  condemnation  proccedinga. 

Child  V.  Newport,  62. 
Separation  of,  as  cause  for  setting  aside  verdict  in  criminal  cases.    State  ▼. 

Laivrence^  524. 
Juror's  testimony  admitted  to  sustain  verdict.    Ibid. 
No  right  to  jury  trial  in  insolvency  appeals.    Crampton  v.  Hollister,  638. 
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LACHES. 
Sec  Equity. 

LAW  AND  FACT. 
Sec  Contract. 

LEASE. 

Of  homestead  and  personalty  by  husband  alone.     Welch  v.  Miller^  108. 

Liability  of  husband  on  covenant  though  wife  not  joined.    Ibid, 

Lease  of  homestead  bv  hnsband  alone  to  begin  at  fntare  day,  not  illegal. 

md. 

LEG.\TEE. 
When  bound  to  elect.    Drake  v.  Wild,  52. 

LICENSE. 

Distinction  between  license  and  tax.    State  v.  Bevins,  574. 
Twenty-five  dollars  held  excessive  as  a  peddler's  license  fee.    find. 

LIFE  ESTATE. 
See  Will. 

LIEN. 

Not  waived  by  holder  attaching  property.    Desany  v.  Thorpe  31. 

On  '*crops,  produce  and  products"  of  realty,  includes  what.    Ibid, 

Attempt  to  reserve,  on  personalty,  in  deed  of  land,  ineffectual.    Ibid, 

Insufficient  vendor's,  may  be  good  against  insolvency,  it  possession  season- 
ably taken.    Ibid, 

Mechanic's,  when  it  exists.    Green  v.  Mc Donald ^  372. 

Conditional  vendor's,  when  good.    Singer  M/g,  Co,  v.  Nash,  434. 

Attaching  creditor  must  prove  he  had  no  notice  of  unrecorded  vendor's. 
Ibid. 

See  Mortgage. 

LIMITATIONS. 
See  Statute  of  Limitations. 

LOCATION. 
See  Condemnation  Proceedings. 

LUMBER. 
See  Mortgage. 
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MAJORITY. 
See  Charter. 

MALICE. 
The  dement  of,  supplied  by  certain  facts.    St€Ue  v.  Taylor,  1. 

MANDAMUS. 
Writ  ot,  refused.    McFarland  v.  Gordon^  465. 

MARRIED  WOMAN. 

Sole  deed  of,  admissible  as  declaration.    Batchetder  v.  Blake,  197. 

See  Husband  and  Wipb.  Lbasb. 

MASTER'S  REPORT. 
See  Report,  Equity,  Exception. 

MEASURE  OF  PROOF. 

Full  proof  not  required  to  recover  treble  damages  for  trespass.    Davis  t. 
Cotev.  120. 

MECHANIC'S  LIEN. 

See  LiBN. 
MISREPRESENTATIONS. 

Sec  EVIDBNCE. 

MISTAKE. 
See  Dbfinitions. 

MORTGAGE. 

Holder  does  not  waive  lien  by  attaching  the  property.     Desany  v.  Ikorp, 

31. 
Sufficiency  of  description  in  chattel  mortgage.    Ibid. 
Mortgagee's  claim  upon  increase  of  animals.    Ibid, 
The  entry  and  taking  possession  by  mortgagee  held,  in  the  circumstances,  to 

to  be  peaceable.    Ibid, 
Mortgagee  does  not  gain  possession  by  attachment  by  copy.    Ibid, 
Lumber  and  stove-iK  ood  held  to  belong  to  mortgagee  of  the  land.    Ibid. 
So  held  against  assignee  in  insolvency.    Ibid, 

Effect  of  exchange  of  mortgaged  property  for  other,  with  consent.    Und, 
Mortgagee,  when  liable  for  wrongful  sale  by  officer.    Ibid, 
Whether  mortgagee  ratifies  wrongful  sale  by  accepting  proceeds.    Ibid. 
Sufficiency  of    affidavit    of    chattel   mortgage  considered.     Enrighi  ▼. 

Atnsden,  183. 
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Lien  not  waived  by  purchase  and  sale  of  property  under  the  circumstances. 

Ibid. 
Validity    of   sale   of   equity  by  mortgagor    to    mortgagee,    as   against 

insolvency.    Ibid, 
Fraud  upon  insolvency  may  be  purged  by  matter  exposifiuto.    Ibid, 
Mortgagee's  right  to  sell  for  purposes  of  mortgage.    Ibid, 
Mortgagor  may  consent  to  such  sale  even  before  breach.    Ibid, 
When  right  of  entry  barred  by  lapse  of  time.    Blaisdell  v.  Greenwood^  244. 
Presumption  of  payment  rebutted  by  decree  of  foreclosure.    Ibid, 
Property  encumbered  by  doubtful  mortgage,  and  perishable  in  nature,  may 

be  sold  by  assignee  under  V.  S.  2108.    Nichols  v.  Bingham^  320. 
Such  sale  passes  plear  title  and  mortgagee  must  resort  to  fund.    Ibid, 
Trover  will  not  lie  for  such  sale.    Ibid, 
Chattel  mortgage  held  invalid  because  its  real  purpose  not  stated  on  its 

face.    Ibid, 
Chose  in  action  cannot  be  mortgaged.     Woodward  v.  Laporte^  399. 
Affidavit   to   chattel   mortgage   may  be    subject    of    perjury.      State   v. 

Estabrooks,  412. 
Mortgagor's  removal  of  property  held  no  conversion.    Smith  -v.  Anderson, 

424. 
What  may  be  shown  in  mitigation  of  damages,  in  trover  by  mortgagee 

against  mortgagor.    Ibid. 
Sale  and  delivery  of  a  chattel  mortgage,  without  assignment,  gives  right 

to  foreclosure.    McLoud  v.  Wakefield,  558. 
Mortgagee  of  chattels  may  take  possession  before  breach.    Ibid, 
Possession  before  insolvency  as  a  cure  of  certain  defects.    Ibid, 
Validity  of  mortgage  of  after-acquired  goods  as  against  insolvency.    Ibid. 

See  Pertury. 


MUNICIPALITY. 

Not  liable  for  property  destroyed  through   public  necessity.    Aitkin   v. 

Wells  River,  308. 
Damage  without  legal  injury.    Ibid, 
Eminent  domain  and  police  power  distinguished.    Ibid, 
No  liability  tor  governmental  acts  in  absence  of  statute  imposing  it.    Ibid, 
Village  not  liable  for  destrojring  mill  and  dam  to  save  highway  from 

freshet.    Ibid. 
May  insist  on  pond  being  lowered  to  repair  bridge.    E,  Montpelier  v. 

Wheelock,  391. 
Such  interference  with  power  is  not  a  taking  of  property.    Ibid, 
Declaration  held  not  to  show  cause  of  action  against  city  although  good 

against  officers.    Saxe  v.  Burlington,  449. 
Right  of  officers  to  compensation.    McFarland  v.  Gordon,  455. 
Liable  for  act  of  superintendent  in  obstructing  a  private  drain.    Bragg  v. 

Rutland,  606. 
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MURDER. 

Assatilt  with  intent  to.    State  v.  Taylor,  1. 

Charge  of,  in  accordance  with  Y.  S.  1907,  sufficient.    State  v.  Noakes,  247. 
On  defense  of  suicide  deceased *s   declarations  inadmissible  to  show  his 
possession  of  poison.    State  v.  Marshy  288. 

See  EviDENCR. 

NEGLIGENCE. 

Materialitj  of  contributory  neo^ligencc  by  next  ol  kin  in  action  under  V.  S. 

2452.    Ploof  Y,  Traction  Co  ,^0Q. 
Negligence  of  parent,  whether  imputed  to  child.    Ibid, 
Distinction  between  proximate  and  remote.    Ibid. 
K  question  of  fact.     Trow  v.  Thomas,  580. 

Defendant  liable  if  horse  became  unmanageable  through  his  fault.    Ilnd. 
No  excuse  that  damages  could  not  have  been  foreseen.    Isham  y.Dow^  588. 
Doctrine  of  proximate  and  remote  causes.    Ibid, 
Cashier's  liability  to  bank  for  negligence  dies  with  him.    Bank  v.  Brizgs, 

599. 

See  Municipality. 

NEGOTIABLE  PAPER. 

Rule  as  to  presumption  in  favor  of  holder  of  promissory  note,  proof  of 
fraud  or  want  of  consideration  between  original  parties,  notice  of  such 
facts  to  holder,  and  burden  of  proof.    Limerick  Bank  v.  Adams,  132. 

In  action  bv  indorsee  against  maker  if  fraud  between  original  parties  is 
shown,  burden  is  on  plaintiff  to  show  himself  bona  fide  holder.    Ibid. 

Bona  fide  holder  defined.    Ibid, 

Mere  production  of  cancelled  paper  by  one  co-maker,  not  enough  to  entitle 
him  to  contribution.    Bates  v.  Cain,  144. 

No  recovery  on  note  given  to  establish  a  false  defense  in  a  criminal 
prosecution.   Ibid, 

See  EviDBNCK,  Trustee  Process. 

NEXT  OF  KIN, 
See  Death. 

NOTARY. 

Certificate,  when  evidence  of  notice  of  dishonor.    Bank  v.  Briggs^  599. 
V.  S.  2310,  construed.    Ibid. 

See  Taxes. 

NOTICE. 

Requisites  of,  under  V.  S.  4230.    Hardwick  v.  Tel.  Co,,  180. 

See  Taxes.  Trustee  Process,  Pauper,  Negotiable  Paper. 
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OFFICER. 

When  may  arrest  withont  warrant.    State  v.  Taylor,  1. 
When  may  arrest  on  suspicion  of  felony  committed  in  another  state,    find. 
Resisting  an.    Ibid. 

Not  bound  to  showwarrant  until  submission  made  to  his  authority.    Ibid. 
Bound  to  make  known  that  he  is  an.    Ibid. 
Resisting  assistants  of  an.    Ibid. 
Materiality'  of  intent  in  resisting  an.    Ibid. 
Constable  may  testify  that  he  is  such.    Ibid. 

May  show  his  information  as  bearing  on  reasonable  cause  to  arrest.    Ibid. 
In  selling  mortgaged    property,   what    are   his    instructions.     Desany  v. 
Thofp.ZX. 

PARENT. 

May  recover  for  injury  to  minor  child  involving  expense  to  parent,  although 

there  be  no  loss  of  service.     Trow  v.  Thomas^  580. 
Cannot  recover  expenses  of  burial  in  such  case,  nor  for  loss  of  service 

between  death  and  majority.    Ibid. 

I>ARTIKS. 
See  Action. 

PARTITION. 

One  bulkhead  may  be  j)arLitioned    between  owners  of  power  using  it, 

although    there    are   other   bulkheads   utilizing    the    common    power. 

Hooker  v.  McLeod,  327. 
Rights  of  power  owners  with  common  bulkhead  and  flume  are  sufficiently 

permanent  to  be  adjusted  in  equity.    Ibid. 
Where  power  owners  contribute  to  common  structure  out  of  proportion  to 

ownership  in  power,  partition  how  made.    Ibid. 
Certain  facts  held  not  to  amount  to  waiver  of  right  of  partition.    Ibid. 
No  objection  to  partition,  that  each  owner  cannot  thereby  receive  his 

whole  share  of  river.    Ibid. 
Cause  recommitted  for  fuller  findings  as  to  necessity  of  regulating  outlets. 

Ibid. 

PAUPER. 

Requisites  of  notice  to  charge  town.    Randolph  v.  Roxbury,  176. 

PAYMENT. 

When  not  shown  to  be  for  taxes,  plaintiff  must  prove  right  to  recover  back. 

Meacham  v.  Netuport^  67. 
May  be  voluntary  though  under  protest.    Ibid. 
When  money  and  goods  not  applied  in,  may  be  recovered.    Hatch  v.  Gage^ 

195. 
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Prestunption  of  payment  of  mortgage  debt  rebatted  by  decree.    BlaisdeU 

T.  Greenwood^  244. 
Btirden  of  proof  as  to  application  of.    Owen  v.  Brawny  521 . 

PEDDLER. 

Complaint  against,  when  need  not  negative  exception  in  hisfayor.    State  t. 
Bevins,  574. 

PENAL  STATUTE. 
V.  S.  4230  held  to  be  penal.    Hardwick  v.  TeL  Co.,  180. 

PERCOLATING  WATER. 

No  correlatiTe  rights  in  respect  of,  between  adjoining  owners.     Wheelock 

V.  Jacobs,  162. 
Prescription  does  not  apply  to.    Ibid. 
''Spring  of  water"  does  not  include.    Ibid, 

PEREMPTORY  CHALLENGES. 
See  Challenges. 

PERJURY. 

Essentials  of  indictment  for.    State  y.  Rowell,  405 ;  State  y.  Esiabrvoks, 
412. 

PERSONAL  PROPERTY. 

See  Definitions,  Trover. 

PLACE  OF  CONTRACT. 
See  Contract. 

PLEADING. 

Distinction  between  contract  to  make  roof  tight  and  one  "to  lay  rooi 

carefully,  shutting  out  all  water."    Fairtnan  v.  Ford,  111. 
Plea  to  the  jurisdiction  held  bad.    Oak  Leather  Co.  v.  Evans,  etc,  Co,,  118. 
A  plea  held  to  be  in  bar,  not  in  abatement.    Boyden  y.  R,  Co,,  125. 
A  special  issue  defined.    When  pleas  amount  to  general  issue.    Ibid, 
Pleas  alleging  matter  of  evidence  only.    Ibid. 
Defendant  not  bound  by  notice,  if  none  was  necessary.     Bank  v.  Adan$s, 

132. 
May  show  under  general  issue  that  note  was  void  between  original  parties, 

and  plaintiff  had  notice.    Ibid, 
Y.  S.  1150.  construed.    Ibid. 

Special  plea  or  notice  unnecessary  if  no  cause  of  action  ever  existed.    Ibid. 
Declaration  upon  V.  S.  4230,  must  state  facts,  not  adopt  words  of  statute. 

Hardwick  v.  Tel.  Co.,lBO. 
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Declaration  held  bad  on  sfiecial  deniurrer.    Ibid. 

In  chancery,  demurrer  must  be  brought  forward  before  trial.     Enrighi  v. 

Amsden^  183. 

Argnmentativeness  mnst  be  met  by  s^iecial  demnrrer.     Davis  v.  Ins.  Co., 

217. 
General  issue  is  waiver  of  demurrer.    Grand   Isle  v.  Kinney^  381. 

Declaration  in  referred  cause  may  be  amended.    Ibid. 

Declaration  though  inartificial,  held  to  charge  a  case  of  fraud  by  city 

officers.    Saxe  v.  Burlington,  449. 
Same  declaration  held  not  to  show  city  liable.    Ibid. 
Gist  of  action  was  not  conspiracy  of  defendants,  but  damages  to  plaintiff. 

Ibid. 
A  writing  cannot  be  made  a  part  of  the  declaration  by  reference.    Ibid. 
When  exception  need  not  be  negatived.    Slate  v.  BevinSy  574. 

POLICE  POWER. 
See  CoNSTrruTiONAL  Law. 

POSSESSION. 
Sec  Lien. 

POSTED  WATERS. 
See  Constitutional  Law. 

POUND-KEEPER. 
Liability  of,  defined.    Maltison  v.  Turner ^W^. 

PRACTICE. 

Order  of  trial  discretionary.     Titus  v.  Gage,  13. 

Remark  by  court,  not  amounting  to  ruling,  no  ground  of  exception.    Ibid. 

Restriction  of  testimony,  disregarded  by  witness,  no  ground  of  exception. 

Ibid, 
Bxtent  of  cross  examination  on  collateral  matters,  discretionary.    Ibid. 
Right  to  cross  examine  general  witness  reintroduced  as  expert.    Ibid. 
Order  of  trial  in  action  on  note.    Bank  v.  AdatnSy  132. 
Defendant  not  bound  by  notice,  when  none  was  necessary.    Ibid. 
In  appeals  from  chancery,  a  new  objection  may  be  urged  if  it  is  one  that 

could  not  have  been  obviated.    Enright  v.  Amsden^  183. 
Order  of  trial,  even  in  criminal  cases,  is  discretionary.    State  v.  Lawrence^ 

524. 

See  Discretion,  Exception. 

PRESCRIPTION. 
See  Percolating  Water. 
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PRESUMPTION. 

Parol  evidence  admissible  to  rebut  presumption  that  conveyance  to  wife 

was  a  |?ift.     Walston  v.  Stnith,  19. 
Presumption   of  knowledge  from  officer's  return  in  town  clerk's  office. 

Desany  v.  Thorpe  31. 
Oratrix  presumed  to  know  certain  matters  of  law.    Drake  v.  Wild^  52. 
None  in  favor  of  plaintiff  to  recover  back  payment  when  not  shown  to  be 

for  taxes.    Meacham  v.  Newport,  67. 
None  of  innocence  where  one  trespasses  in  cutting  timber.    Davis  v.  Cotey, 

120. 
Presumption  of  pa3rment  of  mortgage  debt  rebutted  by  decree  of   fore- 
closure.   Blaisdell  v.  Greenwood,  244. 
Presumption  in  support  of  judgment  below.    Pierce  v.  Pierce,  270. 
That  tax-payer  has  included  debt  due  him,  in  his  inventory.    Morse   v. 

Bruce,  378. 
That  evidence  was  proj^rly  limited  in  charge.    Bank  v.  Adams,  132. 
That  rebutting  evidence  was  admitted  as  matter  of  discretion.    State  t. 

Lawrence,  524. 
That  title  continues.    Gale  v.  Gale,  540. 

See  ExcBPTiON,  Negotiable  Paper. 

PRISONERS. 
Conduct  indicative  of  guilt.    State  v.  Taylor,  1. 

PROFITS. 
See  Evidence. 

PROHIBITION. 
Writ  of,  granted.    Burlington  v.  Traction  Co,,  491. 

PROMISE. 
Sec  Contract. 

PROMISSORY  NOTE. 
See  Negotiable  Paper. 

PROTEST. 
See  Notary,  Taxes. 

PUBLIC  DUTY. 
Sec  Contract. 
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PUBLIC  AND  PRIVATE  WATERS. 
Sec  Constitutional  Law. 

PUBLIC  NECESSITY. 
See  Municipality. 

PUBLIC  POLICY. 
See  Contract. 

RAILROAD. 
Dntj  to  one  crossing  its  track  on  Sunday.    Boyden  y.  R,  Co,,  125. 

RAILROAD  COMMISSIONERS. 

Authority  in  city  of  Burlington  under  certain  statutes.    Burlington  y. 

Traction  Co,,  491. 
Application  to,  is  not  a  "suit  or  civil  proceeding."    Ibid. 
Writ  of  prohibition  issued  against.    Ibid, 

RATIFICATION. 

By  conduct.    Grand  Isle  y.  Kinney,  381. 

See  Mortgage,  Equity. 

REAL  ESTATE  AND  REALTY. 
See  DEFiNmoNs,  Troybk. 

REBUTTAL. 
See  Eyidencb,  Practice,  Referee,  Report. 

RECEIPTOR. 

His  contract  is  contingent.    Polly  y.  Hazard,  220. 

Released  by  adjudication  of   insolvency   of   debtor,   although   property 
previously  disposed  of  by  debtor.    Ibid, 

RECOGNIZANCE. 

Part  of  main  case  even  after  judgment  of  forfeiture.    State  y.  Dwyer,  96. 

Usual  remedy  upon,  is  scire  facias.    Ibid. 

Debt  not  the  remedy  when  right  to  chancer  exists.    Ibid. 

Judgment  of  forfeiture,  how  enforced.    Ibid, 

Right  of  respondent  and  surety  to  answer.    Ibid, 

Forfeiture  may  be  stricken  off  at  any  time  before  final  judgment.    Ibid. 

Power  to  chancer  resides  only  in  county  court.    Ibid, 
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RECORD. 

Constable's  official  character  need  not  be  shown  by.    State  v.  Taylor ^  1. 
Reservation  in  deed  of  land,  is  not  notice,  when  recorded,  of  lien  upon 
personalty.    Desany  v.  Thorp^  31. 

REFEREE  AND  REFERENCE. 

Right  to  revoke  reference  ?    Sanders  v.  Fire  DisLy  561. 

Compulsory  reference  oi  insolvency  appeals.    Crantpton  v.  Hollister,  63S. 

See  Report,  Contract. 

REPLEVIN. 

What  constitutes  an  impounding.    Howard  v.  Bartlett^  314. 
Service  is  commencement  of  action.    Idid. 

See  Pound-Kbbpbr. 

REPORT. 

Not  to  be  recommitted  under  the  circumstances.    Enright  v.  Atnsdeu,  183. 
Findings  not  to  be  reversed  unless  fraud  or  corruption  shown.   Security  Co. 

V.  Ben,  Mon,  Ass.,  201. 
Must  stand  if  any  evidence  to  report.    Grand  Isle  v.  Kinney s  381. 

See  Exception,  Disbarment. 

RESERVATION. 

Right  to  remove  machinery  reserved  in  deed.    Straw  v.  Straw^  240. 

See  LiBN. 

RESIDENCE. 
Holding  office  admissible  on  question  of.    Buchanan  v.  Cook,  168. 

See  Insolvency. 

RIPARIAN  OWNER. 
See  Constitutional  Law. 

REPEAL. 
See  Construction  of  Statutes. 

SABBATH. 
See  Railroad. 

SCIRE  FACIAS. 
See  Rbcognizancb. 
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SELECTMEN. 
See  Contract. 

SEWER. 
See  Municipality. 

SITUS. 
See  Contract. 

SPECIFIC  PERFORMANCE. 
See  Equity. 

SPRING. 
See  Pbrcolating  Watbr. 

STATUTE. 
Sec  Construction  of  Statutes. 

STATUTES  AND  CONSTITUTIONAL  PROVISIONS  CITED  OR 

CONSTRUED. 

V.  S.  2098.    Desany  v.  Tliorp,  31. 

V.  S.  4786.    Matiison  v.  Turner,  113. 

V.  S.  5020.    Davis  v.  Cotey,  120. 

Y.  S.  2451,  2462.    Boyden  v.  R.  Co.,  1 25. 

Y.  S.  1150.    Bank  v.  Adams,  132. 

Y.  S.  2585.    Re  Vamum,  147. 

Y.S.2754.    Ibid. 

Acts  1888,  No.  7,  §  1.    Buchanan  v.  Cook,  169. 

Y.  S.  3172.    Randolph  v.  Roxbuty,  175. 

Y.  S.  4229,  4230.    Hardwick  v.  TeL  Co.,  180. 

Y-  S.  1237.    Batchelder  v.  Blake.  197. 

Y.  S.  425.     Thomas  v.  Leland,  223. 

Y.  S.  2532.    Chajfee  v.  Chaffee,  231. 

Y.  S.  1907.    State  v.  Noakes,  247. 

Const.  Vt.    Ibid, 

Const.  U.  S.,  Amend.  Art.  6.    Ibid. 

Acts  1896,  No.  33,  §  1.    Ibid. 

Y.S.  2.    Ibid. 

V.  S.  387,  391,  392,  394.  5422.    Meacham  y.  Newport,  264. 

Y.  S.  3329-3337  and  3489.    Glover  y.  Carpenter,  278. 

Y.  S.  1630.    State  y.  Peach.  283. 

Y.  S.  5160.    State  y.  Marsh.  288. 

V.  S.  2108.    Nicholls  v.  Bingham,  320. 

Y.  8. 1306,  2251.     Woodward  y.  Laporte,  399. 
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V.  S.  444.,  5080,  5417  form  50.    State  v.  Rowell,  405. 

V.  S.  5080,  5417,  form  50.    State  v.  Estabtooks,  412. 

V.  S.  2699.     IVard  v.  Ward.  430. 

V.  S.  1627,  2290.    Singer  Mfg.  Co,  v.  Nash,  434. 

V.  S.  1196.     Thatcher  v.  Lyons.  438. 

V.  S.  2452.    Lazelle  v.  Newfane,  440. 

V.  S.     19;    Acts   1896,   No.    148;    V.     S.    3060;    Acts   1894,    No.    166. 

McFarland  v.  Gordon,  455. 
V.  S.  chap.  170;  V.  S.  28,  29.    Burlington  v.  Traction  Co.,  491. 
V.  S.  2452.    Ploof  V.  Traction  Co,,  509. 
V.  S.  2096,  2098,  2125.    Hazen  v.  Bank,  543. 
V.  S.  1437. 1438,  1439.    Sanders  v.  Fire  Dist,,  561. 
V.  S.  2151,  2152.     Thorp  v.  Porter,  570. 
V.  S.  2310.    Bank  v.  Briggs,  599. 
Acts  1880.  No.  90.    Stowe  v.  Stowe,  609. 
Acts  1886.  No.  5.    Ibid, 
V.  S.  5460,  5463.    Ibid, 
V.  S.  1667.    Perry  v.  Wright,  615. 
V.  S.  4562,  4565.  4567.  4568.    StaU  v.  Theriault,  617. 
V.  S.  1437,  2088.    Crampton  v.  Hollister,  633. 
Const.   Vt.,  Chap.  1,  Art.  12;  Chap.  2,  §  31.    /Wrf. 
Const.  U.  S.,  Art.  IV.,  §  1.     Wood  v.  Augustins,  637. 

STATUTE  OF  LIMITATIONS. 

Oratriz  barred  by  lapse  of  time  in  analogy  to.    Drake  v.  Wild^  52. 
Suspended  on  judgment  while  ofDcer  is  proceeding  with  execution.    Thatcher 
V.  Lyons,  438. 

STENOGRAPHER. 
Use  of,  before  grand  jury.    State  v.  Brewster,  341. 

STOVE-WOOD. 
See  Mortgage. 

SUBROGATION. 
An  instance  of.    Greene  v.  McDonald,  372. 

SURETY. 
See  Rbcognizancb. 

SURPRISE. 

Cannot  be  claimed  where  exceptions  do  not  show,  and  no  application 
made  for  continuance.    State  v.  White,  225. 


\ 

\ 
1 
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SURVIVAL  OP  ACTIONS. 
See  Action. 

TAKING. 

What  amovzits  to.    £,  Montpelier  v.  Wheelock^  391. 

See  Condemnation  Procbbdings. 

TAXES. 

Pajinent  not  shown  to  have  been  for,  cannot  be  recovered  back  without 

ftirthcr  proof.    Meacham  v.  Newport,  67. 
Warrant  for  delinqnent,  need  not  show  legal  assessment.    Buchanan  t. 

Cook,  168. 
What  makes  a  legal  tax  bill.    Ibid* 
Certificate  unnecessary  in  tax  bill.    Ibid, 
Holding  office  admissible  on  question  of  residence.    Ibid. 
Wilfally  means  intentionally.    Ibid. 
If  tax-payer's  list  is  made  by  listers,  notice  must  be  given  whether  doubled 

or  not.    Thomas  y.  Leland,  223. 
Quadrennial  list  must  be  sworn  to  before  justice,  not  notary.    Meacham  t. 

Newport,  264. 
Quadrennial  list  not  seasonably  returned  is  invalid.    Ibid. 
Such  failure  not  aided  by  filing  copy.    Ibid. 

Grand  list  made,  as  to  real  estate,  by  merely  transferring  from  such  quad- 
rennial is  invalid.    Ibid.         * 
Such  invalidity  affects  the  personal  estate  also.    Ibid. 
Tax-payer  cannot  recover  back  from  town  the  part  paid  as  school  district 

tax.    Ibid. 
Tax  presumed  to  have  included  in  inventory  debts  due  him.    Morse  v. 

Bruce,  378. 
Tax-payer  cannot  offset  independent  claims  in  stating  amount  due  him. 

Ibid. 
Tax  inventory  as  evidence.    Ibid. 

What  is  a  voluntary  paymetit  of  taxes.    Stowe  v.  Stowe,  609. 
Effect  of  payment  under  protest.    Ibid. 
No  distinction  between  discount  for  early  payment  and  penalty  for  delayed 

payment.    Ibid. 

See  Construction  of  Statutes. 

TENANTS  IN  COMMON. 

Bound  to  contribute  for  repairs,  not  for  improvements.    Co.   v.    Tappet, 

603. 
Repairs  may  be  in  more  expensive  material.    Ibid. 

See  Partition,  Trustbb-Procbss. 
43 
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THREATS. 
Action  for  damages  by  fraudulent  threats.    Saxe  v.  Burlington^  449. 

TOWN. 
See  Contract. 

TOWN  OFFICERS. 
Compensation  regulated  bj  statute.    McFarland  v.  Gordon^  455. 

TREBLE  DAMAGES. 
See  Trespass. 

TRESPASS. 
For  treble  damages,  burden  of  proof  as  to  good  faith.  Davis  ▼.  Cotey,  120. 

TRIAL. 
See  PRAcncB. 

TROVER. 

What  is  a  conversion.    Straw  v.  Straw ^  240. 

Maintained  for  water-wheel  annexed  to  realty  under  the  drcumstanoes. 

Ibid. 
Mortgagor's  removal  of  property  held  no  conversion.    Smith  y,  Anderson, 

424. 
What  may  be  shown  in  mitigation  of  damages.    Ibid. 

See  Mortgage,  Burden  op  Proop. 

TRUST. 

Conveyance  by  dry  trustee  to  one  not  a  bona  fide  purchaser  for  value  leaves 

trust  intact.     Walston  v.  Smith,  19. 
Parol  evidence  to  rebut  presumption  that  conveyance  to  wife  was  a  gift. 

Ibid, 
Evidence  of  intention  on  such  case,  admissible.    Ibid, 
The  trust  held  not  too  complicated  to  be  raised  by  implication  of  law. 

Ibid, 
Repudiation  of  trust  by  willing  trust  property.    Drake  v.  IVilde,  52. 
In  voluntary  declaration  of,  what  is  sufficient  designation  of  beneficiaries 

and  interest.    Cathcart  v.  Nelson,  317. 
One  buying  at  trustee's  sale,  for  baud-holders,  bound  to  take  deed  in  tmat. 

Sullivan  v.  Haskin,  487. 
Insurance  policy  creates  irrevocable  trust  in  favor  of  beneficiary.     Atkins 

V.  A  thins  t  565. 


I 

\ 


Vt.]  INDEX.  675 

Instance  of  a  simple  or  dry  tmst.    Ibid. 

"And"  may  be  read  *'for"  to  effectuate  intention.    Ibid. 

TRUSTEE  PROCESS. 

Joint  fands  not  liable  to,  on  debt  against  one.     IVillard  t.  IVing^  123. 

Negotiable  paper  subject  to.     Woodward  v.  Laporte,  399. 

Mortgage  o\  note  and  record  thereof  is  not  notice  to  maker  as  against 

trustee  process.    Ibid^ 
Cannot  be  combined  with  capias.    Divoll  t.  Nichols^  637. 

VALUE. 
See  EviDBNCB. 

VARIANCE. 

^'  Questions  of,  not  effecting  right,  must  be  raised  below.  SiiUe  v.  Peachy  283. 

See  Eyiobncb,  Burglary. 

VERDICT. 

Refusal  to  order,  sustained.    Bank  v.  Adams,  132 ;  State  v.  Hailock,  159. 
County  court   may   set   aside,   as   against   weight   of   cy.     Averill  y. 
Robinson,  161. 
^  Motion  to  set  aside  for  insufficiency  of  cy.  is  addressed  to  discretion.    State 

Y.  Peach,  283. 
.^         Not  set  aside  for  separation   of  jury  in  felony  not  capital.     State  y. 
Lawrence,  524. 

VETO. 
City  officers  liable  for  issuing  a  sham  Yeto.    ScLxe  y.  Burlington,  449. 

VILLAGE. 
ril*^  See  Municipality. 

<^''  VOLUNTARY  PAYMENT. 


in 


0' 


See  Taxes. 


WAIVER. 


^  Attachment  by  lien-holder  is  not  a  waiYcr  of  lien.    Desany  y.  Thorpe  31. 

)gi^        Mortgagee  of  personalty  may  ioreclose  by  sale  though  he  has  asked  tore- 

closure  in  equity.    Ibid. 
I((j|ist^        Demurrer  waiYcd  by  entering  trial  on  merits.    Enright  y.  Amsden,  183. 

Mortgagee  held  not  to  waiYc  lien  by  purchase  and  sale.    Ibid. 
0.  '^  See  Partition,  Plbading. 
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WARNING. 
See  Construction  op  Statutes. 

WARRANT. 

When  arrest  may  be  made  without.    State  v.  Taylor^  1. 
Against  delinquent  tax  payers  need  not  show  legal  assessment.    Buchanam 
▼.  Cook,  168. 

WARRANTIES. 
See  Insurance. 

WATER  AND  WATER  POWER. 
See  Percolating  Water,  Partition,  Municipality. 

WAY. 

Right  of,   aflfected    by   various   questions  of  estoppel  ^^   acquicsenoe. 
Stockwell  V.  Fitzgerald,  468. 

WIFE. 

Not  entitled  to  appeal   from    appointment  of  guardian   over   husband. 
Re  Vamunt,  147.  » . 

See  Husband  and  Wipe,  Guardian. 

WILFULLY. 
Defined.    Buchanan  v.  Cook^  168. 

WILL. 

Election  by  legatee.    Drake  v.  Wilde,  52. 
Legatee  estopped  by  accepting  provisions  of.    Ilnd, 
Construction  of  a.    Dieter  v.  Shafter,  150 ;  Buck  v.  Smith,  178. 
Burden  as  to  undue  influence.    JRe  Barney's  Willy  352. 

See  Husband  and  Wife. 

WITNESS. 

Cross  examination  on  collateral  matters  to  discredit.     Titus  v.  Gage^  13. 
When  general  witness  reintroduced  as  expert,  new  right  to  cross  examine. 

Ibid. 
Expert.    Conway  v.  Fitzgerald,  103. 

Limitation  upon  testimony  of  non-expert.    Re  McCabe,  155. 
Other  party  to  ''contract  in  issue  and  on  trial,"  who  is.     Batchelder  v. 

Blake,  197. 
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